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PREFACE. 

> 

The present work includes the material contained in 
my works on “ Hindu Family Law ” and “ The Hindu 
LtEw of Inheritance,” which I have revised and brought 
up to date. 1 have added a chapter on the Law of 
Religious and Charitable Endowments, and have in- 
corporated in the chapter on Wills some observations 
on the Law'^of Gifts. 

I must again express ray special and great obliga- 
tion to the learned works of Sir Cooroo Dass Bauerjee, 
Pundit Rajkumar Sarvadhikari, Dr. Jogeudra Nath 
Bhattacharya, Saatri G. C. Sircar, and Mr. J. C. Ghose. 
1 have made frequent reference to them, and would 
recommend all who are interested in the "subject to 
study those works at first hand. Without the help 
of woi’ks such* as those it is impossible for one win/ 
is ignorant of Sa^gskrit to grasp sufficiently the real 
principles of Hindu law. I have also frequently 
referred to Mr. Mayne’s well-known book on “ Hindu 
Law.” I desire also to express my obligation to 
Mr. R. H. Ma^eod, late of the Indian Civil Service, 
who has assists we with valuable suggestions. 

/ 

Oxford, 

April, 1912. 


E. J. TREVELYAN. 
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HINDU LAW. 

INTRODUCTION. 

Hindu law, as the term is understood by British administra- whatisHSndu 

I ft TUT T 

tors of justice, consists of the rules of law which are believed 
to have been generally binding on Hindus in matters to which 
they relate, at the time of the commencement of the British 
dominion, with su^h variations as have been made by British 
legislation, or by the established custom of any tribe, caste, 
family, or locality. 

Sir H. S. Maine aaya : ^ — 

Indian ^ law may be in fact affirmed to consist of a very great number 
of local bodies of usage, and of one set of oustoms reduced to writing, 
pretending to a diviner authority than the rest,^ exercising consequently 
a great influenoe over them, and tciiding, if not checked, to absorb them. 

You must not understand t^at these bodies of custom are fundamentally 
distinct. They ore all marked by the same general features ; but there 
are considerable differences of detail’’ 

To use the words of a learned Brahmin judge of the High Court of 
Bengal,** “ Hindu law is a l^ody of rules intimately mixed up with religion, 
and it was originally administered for the most part by private tribunals. 

The system was highly elastic, and had been gradually growing up by the 
assimilation of new usages and the modification of ancient text la-w under 
the guise of interpretation, when its spontaneous growth was suddenly 
arrested by the administration of the country passing into the hands of 
the English, and a degree of rigidity was given to it which it never before 


in the maturity of life, the rule of 
native law dissolved and, with or 
without his intention, was to a great 
extent replaced by iniles having their 
origin in English law' books. Under 
the hand of the judges of the Suddei 
Courts, who had lived suioe their 
boyhood among the people of the 
country., the native rules hardened, 
and contracted a rigidity #hioh they 
never bad in real practice.’* S(« 
article by Mr. Justice Nait of Mkdras 
in Conte»i|B«frorsf Bewm for May, 


^ Maine’s ** Villago Oommuiiities,” 
pp. 62, 63. 

‘ Le. Hindu. 

^ This refers to the law of the 
Sastras, poet, p. 8. 

^ Banerjee's “ Law of Marriage,” 
2nd ed., pt 7. 

* Sir H. S. Maine (“ Village Com- 
munities,” pp, 44, 46) says, “At 
the touch of the judge of the Supreme 
Court, who had been trained in the 
English school of special j>leadmg, 
and had probably come to the East 
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2 ApmOATION ov 

PiifesMtoe ihree xoatters Hindii law differe bom other eystems 

of viz. in the family law, which arises from what is called 
by Biogfish lawyers the joint fam^ system ; secondly, in the 
law of adoption ; 'and thirdly, in the law of succession and 
inheritance. ** , 

^ Throughout British India, questions relating to the succes- 
Britinh indik. sion, inheritance, adoption, and marriage of Ifflhdus, to caste, 
and to Bindu religious usages ^ or institutions, ar^ •decided 
according to Hindu law. • 

Although there is a variation in their language, the several 
enactments, which prescribe the law to be administered in the 
Courts established in British India, are in substantial agreement 
in making this provision. 

The following is a list of such enactment*) — 


High Cotirt of The High (5ourt of Bengal, 
Bengal. exercise of its ordinary 

original civil jurisdiction. 


High Court of The High Court of Madras 
Maana. exercise of its ordinary 

original civil jurisdiction. 


21 Geo. III. c. 70, s. 17, 
read with the Letters Patent, 
1862, s. 18, and the Letters 
Patent, 1866, s. 19. 

87 Geo. III. c. 142, s. 13, 
read yith 40 Geo. III. c. 79, 
s. 6, and Letters Patent, 1862, 
s. 18. 


Higli OouTt of 
Bombay* 


Tho High Gourt of Bom- j 
bay in the exercise of its f 
ordinary original civil juris- [ 
diction, ) 


33^00. III. c. 142, s. 13, 
read with 4 Geo. IV. c. 71, 
s. 9.2 


There is in the above enactments no express reference to questions 
of marrioge, caste, or religious usages^nd institutions, but the Hupreme 
^ CSourts and High Courts have always dealt with such questions according 
to the peraonfd law of the individuals concerned.^ 


1906. The QXtfeine anxiety of BlagUsh 
judges to adiuiiuster to the Hindus 
the porsonal lawby which they thou^t 
Hindus were faou^, has induced them 
to accept as living law all that is to 
be found in the anciei^ law books, 
H although much may hate been 
abandoned in practice, ^lusd is oth»> 
wise inapplioaMe. 


^ i.e. any usage or institution con* 
neoted with religious ceremonies ; see 
posf, pp. 4, 6. * 

* See Naihin v. Em 

Nothin (1880), 4 Bom. 545, at p. 556. 

> See In te KoStondaa Nofrandas 
(1880), 5 Bom. 154, at pp. 166, 167, 
i7a , 
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fhe Fr^dd^cgr 8maU Gauiie Courts have to detoimine aQ f ntudemy 
questions according to the law administered by the High Courts oS^^**** 
in the exercise of their ordinary original civil jurisdiction.* 


Bengal (outside Calcutta), | 
the Province of Agra and 
Assam. ' 

The Courts* of the Madras^ 
Presidedoy (outside the town 
of Madras), except the’tracts \ 
respectively under the juris- * 
tion of the agents for Oanjam 
and Vizagapatam. 

The Bombay Presidency ] 
(outside the island of Bom- 
bay). ' 




Act XIL (f£ 1887, 37. 



ProtlMiit 


Madc«s Pvo- 
viRcfialCottrtB* 


Act III. of 1878, s. 16. 


Bombay Begulation 
1827, s. 26. 


IV. of Bon**?;®** 

vineUtOowfeB- 


The last-mentioned section is as follows : “ The law to be obserred 
in the trial of suits shall be Acts of Parliament, and BegulationB of 
Government applicable to the case; in the absence of such Acts and 
Regulations, the usage of the country in which the suit arose ; if none 
such appear, the law of the defendant ; and in the absence of specific 
law, and usage, justice, equity, and good conscionoe alone.''* 

I Act IV. of 1872, s. 5, as 
The Punjab. j amended by Act XIL of 

N ' 1878. 


This onaotment describes the topics of Hindu law to be dealt with 
by the Courts as “ succession, special propwliy of females, betrothal, 
maiTTiage, divoroe, dower, adoption^ guardianship,^ minority,^ bastardy, 
family relations, wills, legacies, gifts, partitions, or any religious usage 
or institution,” but in all these cates gives preference to a valid custom, 
which is not contrary to equity and good oonsdenoe. Although this 
description is more detailed than is to be found in the other enactments, 
the other Courts in praotioe apply Hindu law to all these cases when the 
status, act^ or right oi a Hindu is in question. 

Oudh,~Act XVIIL of 1876, s. 8. o«dK 

This fiction contains provisions simile^ to those in force in the Punjab. 


1 Act XV. of 18fi2, s. Ifi. dcw€r, divorce, and adoption, the age 

* See Act VIII. of IS20, a. 17, of majority has been by Act IX. ^ 

^ Ibsoept m qurastions of Carriage, of 1875. s 
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Oentrai !13ie Coitral Provinces. — ^Act XX. of 1875, s. 5. 

Provinpes. * 

In this enactment the topics of Hindu and Msdiomedan law are des- 
cribed in the same way as for the Punjab, esicept that “ divqroe ” is not 
included. In the few Hindu cases in which the question of divorce arises,^ 
the question would probably be held to be included in the expression 
“ marriage.” c 


Burma. 

British 
BSlaohiatan. 
^mere and 
Merwara* 


Burma, except the Shan States. — Act XIII.«.of 1898, s. 18. 
British Beluchistan. — ^Beg. III. of 1890, s. 89. - , 

Ajmere and Merwara. — ^Beg. yil of 1877, s. 4. 


The voiding of this eeotion ooirei^ondq with that of Act IV. of 1872, 

B. 6,^ 


Caate and ie> Questions of caste and of religious usages and institutions 

ligious usages. ^ ^ 

can only be determined by the Civil Courts where their deter- 
mination is necessary for the purpose of deciding a suit “ of a 
civil nature.” 

A suit in which the rights to property or to an office is contested is a 
suit of a civil nature, notwithstanding that such right may depend entirely 
on the decision of questions as to religious rites or ceremonies. ^ 

In a Bengal case ^ the following has been said on this subject : It may 
'be conceded that suits in which the principal question relates to the 
performance of religious rites or ceremonies ^e not suits of a Civil nature, 
and to the same category belong suits for vindication of a mere dignity 
attached to an offioe.^ But it is well settled that suits in which the 
principal question relates to the right to an office, are suits of a Civil nature, 
and not the less so, because the right claim^may depend upon the deci- 
sion of questions as to religious rites or cer eddies or even religious tenets. ° 


p. 69. 

2 Ante, p. 3, 

» Act V. of 1908, s, 9 ; Act XIV. of 
1882, s. 11. See the oases ooUeoted in 
the note to that section in O’Kxnealy’s 
“Civil Procedure Code,” and Mulla’s 
“ Civil Procedure Code.” VenkcOacha- 
lapati V. JSMarajfadu (1890), 13 Mad. 
293 ; RHahmaami v. Viraaami CKetti 
(1i$60), 10 Mad. 133; Ktkhmaami 
Ayya/ngor Sawram Singrachariar 
(1906), 30 M^d. 158 ; Lokemth Misra 
V. Daaaraihi Tawari (1906), 10 C. W. N. 
606. See Sadagopa {Jhariar v. Mama 
Mao (1907), 34 1 . A. 93 ; 30 Mad. 186 ; 
11 0. W* H. 686. 

* Oourmoni Debi v. Chairman of 
JFatfdhati JUmieipiUifg (1910), 14 


C. W. N. 1057, at pp. 1061, 1062. ’ 

® See Sunkur Bharti 8wami {8n) v. 
Sidha Lingayah Charanti (1843), 3 
M. I. A. 198 ; 6 W. R. P. C. 39 ; S.C. 
on remand (1846), 2 Bom. 473; 
Sadagopa {Str%man) v. Kristna Tata- 
chanyar (1863), 1 Mad. H. C. 301 ; 
Narayan Vithe Parab v. Kriahnaji 
Sadaahiv (1885), 10 Bom. 233; Ka- 
ruppa Qoandan v. Kohrdhayan (1883), 
7 Mad. 91 ; Qadigeya v. Basaya (1910), 
34 Bom. 466; 12 Bom. L. R. 368. 

• Kfkhnama Chariar^ (Tim) v. 
Kriahnaaawmi Tata Chariwt (1879), 
6 I, A, 120; 2 Mad. 62; S.a on 
remand Kriahnaaami v. Ktiahnama 
Chariar (1882), 6 Mad. 313. 



HINDU Z<AWi 




Now suits for offices of a religious character^ that is, those in which the 
title to the office is dependent upon the performance of religious rites and 
ceremonies, may be divided in|o two classes, namely, firsts religious 
offices to which fees are aj^urtenant as of right, and »e/condly^ religious 
offices to which no fees are attached, but which entitle the holder thereof 
to receive such gratuities as may be paid to hipr. ^In the former class 
of oases, that is, in respect of offices t9 which fees are attached, there is no 
doubt that a suit will lie for a declaration that the office is vested in the 
plaintiff.^ As r^ards religious offices of the second class, there has been 
some divergence of judicial opinion upon the question, whether a suit will 
lie for an office to which no fees are attached. In Bengal the view 
has been maintained that a suit fty a person claiming to be entitled to a 
religious office of this description against an usurper for declaration of 
his right to the office is a suit of a Civil nature maintainable in a Civil 
Court.^ The contrary view has apparently been maintained in Madras.’^ 

In Bombay, a distinction has been made between an office which is attached 
to a particular temple or place, and an office which is entirely personal 
in character. As regards the former class it has been held that the suit 
is maintainable.^ As regards the latter, the balance of authority supports 
the view that the suit is not maintainable,^ though the contrary view 
was maintained in Sayad HcL&him v. Husein Sha,^ This distinction 
between local and personal offices has also been recognized in Allahabad.*’ 

The Court cannot determine caste disputes, where no right of property Caste quee- 
is involved.** It 'will not interfere when an individual has been exclnded 
from caste, or has been excommunicated or otherwise deprived of religious 
rights by an authority in that behalf, unless the exclusion is contrary to 
natural justice, as for instaqpe where he has not been condemned without 
having an opportunity of being heard.** The loss of a more social right 
does not justify the interference of the Court.'** 

In the Bombay Presidency (outside the Island of Bombay) the Courts 


^ 21 uJuimtnad v. 


Ahmed 


^Sayad) 


(1861), 1 Bom. H. C. App. 18. 

‘ Ma7nat Ram v. Bapu Ram (1887), 
15 Calo. 150 ; Kali v. Oouri (1800), 
17 Calo. 906 ; Ditwnath v. Protap 
Chundra (1890). 27 Calc, 30; 4 


C. W. N. 79. 


> Tholappala v. Venkata (1805), fO 
Mad. 62 ; Subbaraya v. Vedanta- 
chariar (1004), 28 Mod. 23. 

* lAwiba v. Rama (1888), 13 Bom. 
548; Ghifrmngaya v. Tamana (1891), 
16 Bom. 281. The right of her^tary 
priest to a family was upheld in 
Ohelabhai v. Hargavan (1911), 36 Bom. 
94; 13B«m. L.B. 1171. 

” Mwrari v. Svba (1882), 6 Bom. 
725; Oadigeya v. Basaya (1910), 34 
Bom. 455 ; 12 Bom. L. B. 358. 

» (1883), 13 Bom. 429. 

** Ohunnu DaU Vyaa jr, Bidfu 
Bandan (1010), 32 AH. 527 ; BareaH 


V. Chamru (1907), 29 All. 683. 

• Jethahai Naraey v. Chapsey 
Cooverji (1909), 34 Bom. 467; 11 
Bom. L. B. 1014. 

• See Appaya v. Padappa (1898), 
23 Bom. 122 ; KeshavUt^ v. Girja 
(Bai) (1899), 24 Bom. 13; Jagan- 
7iath Churn v. Akali Daeaia il893), 
21 Calc. 463 ; GanapcOi v. Bharaii 
Swami (1894), 17 Mad. 222 ; ValUMa 
V. AfadfM«danan(1869), 12 Mad. 495; 
Kriahnaeami CheUi v. Viraea^ni Chetti 
(1886), 10 Mad. 133. 

Baghuvoth Damodhary, Janard- 
han Qopal (1891), 15 Bom. 599; 
Mayaahankar v. Hariahankar <1880), 

10 Bom. 661 ; Kanji Batda v. Arjun 
Shamji (1893), 18 Bom. 115; Bud* 
htmmi Paiar v. Budhatam (1869), 
3Beo.L.B.(A.a)91; 11 W.RuaB. ‘ 
457 i Raj Kioto Majee v. Nd&oee Beal 
(X864). 1 W. E. C. 361. 
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AmiOAnOK or HIHD0 


Oonitaota atui 
dealmga. 


WhenHindti 
law applic- 
able. 


aim prohibited from deciding caste questions, m a suit instituted 

for the^ recovery of damages on account of an alleged mjury to the caste 
and character of the plamtid, arising frpm some illegal act or unjustjfiaUe 
conduct of the other porty.^ The prmciple i8,^ould the takuig cogniaanoe 
of the matter in dispute be an interference with the autonomy of Ute easte.^ 

The High Cdhrts of Bengal, Madras, and Bombay, in the 
exercise of their ordinary original civil jurisdiction, are also 
lequiied to admimster the Hindu law in all matW^ of contract 
and deahng between Hindus, except where such matters have, 
been the subject of legislative enattmeht. 

So far as it goes, the Indian Contract Act ‘ has superseded the Hindu 
law of contracts ; ^ but it may sometimes be necessary to refer to Hindu 
law OB to matters of contiact or dealing. For instance, the Hindu law 
of gifts IS to some extent still applied to gifts by Hindus ^ and the law of 
damdupatthy which no greater arreai of inteiest can be reooveied at any 
one time than what will amount to the principal iHim, is applied in some 

H » * 

oases. 


In some /Of the enactments above refeirod to the Comts <uu 
required to administer the Hindu law only in cases where the 
defendant is a Hindu, ^ and in some of them m cases where the 
parties are Hmdub. In either case the question ab to whether 
the Hindu law is to be apphod depends rather upon whether 


> Bom. Beg. II of 1827, s 21 
See Gtrdftar v. Kalifa (1880), 6 Bom 
88, Nvttwhand v, 8avatthand (1860), 
6 Bom. 84, note; Pragp Kalan v. 
Qovtnd Oopal (1887), 11 Bom 534 
^ Muran v. Siiba (1882), 6 Bom. 725, 
at p 727. 

» IX of 1872 

* Madhvb Chundcr PmmanitL v, 
Rajeoomar Doss (1874), 14 B* L. H. 
76; 22W. B.aR 370 

• Post, Chap. XVIII 

' applies to Calcutta and Bom- 
bay. Nobm Chutider Banerjee v JBo- 
mesh Ohwndsf Cfhose (1887), 14 Calc. 
781 ; Bamemnoy Avdicarry v. Johur 
Ldl DuU (188Q), 6 Calc 867; 7 
C« li. B. 204; Oanp{a Pandurang v. 
Ad^i DadMas (1877), 3 Bom. 312 , 
*Nw«rwa»^es v. Lasman (1906X 3Q 
Bom. 432 ; 8 Bom, L. B $2 ; Jee* 
tmibat V. M^nofdhe Lachmondas 
(1910), 36Bem. l99; l2Boiii. L.E. 992 ; 
It applies to oases oulmde the island 
of Bombay, Smdandig* v. Jayavard 
24 Bom. 

114; I Bpm. Ii. E . BiMd v. 

f ^ * I 

V L 


Bapti SgLamm (1899), 24 Bom. 305 , 
2 Bom L N 18, Dagdusa Shevakdas 

V Bmmhandfa (1895), 20 Bom 611 , 
Giinesh Dharnidhar MahoTajdev {8hri) 

V KesMhJrav Oomnd Ksdgavkar (1890), 
15 B^ 625, Balkrishm Bahajt v 
Har$ Oomnd (1890), 15 Bom. 84, 
Ah Sahd) V, Shahp (1895), 21 Bom. 
85 , Har^ Makadap Savarkar v. 
Bcimnbhal Maghunath Khare (1884), 
9 Bom. 233, Narayan v. Satmp 
(J872), 9 Bom. H. C 83. It does not 
apply to the Bengal Presidency out- 
side CsJcutta, Setmrtm Stvigh v. 
Bam Dem Singh (1883), 9 Calc. 871 ; 
12 C li. B. 590 ; Smrjya Naratn Singh 
V. Svrdkary LciU (1888), 9 Calc. 825 ; 
12 C. L, B. 400, I^an Krtahitd 
Tewwry v. Jcbda Nath Tnvedy (1898), 
2 C. W. N* 603. It IS not in 
force m Madras, Y* AnnHp Bau v. 
SagiM* (1871), 6 Mad. H. G. 409. 

’ Bee law to be administered in 
High Courts in the eneoccise of tlmt 
ordinary onginal civil jurisdiction, 
ante, p. % 


1 



floimoas. 


U 


the petson whose ix^eritaaee, sncoessiou, etc., is m dispute Wte 
a Hindu, or the persons, whose dealii^ is in question, w»e 
Hindus, rather than upon the accident the arrangement of 
the partite in the litigjlitioi/^ 

As to the apphoation of their personal law t^ Hindus, apart from 
legiEdative enactment. See In re Ka^ndaa Narraniae (1880), 5 Horn. 154, 
at pp, 166, 167^170. 

SouBOBB 07 Hindu Law. 

* m 

In the first stage of Hindu Law, as writing was unknown, SfnKi 
dependence had to be placed upon memory. The original 
sources were the Smti (things heard) and the Smri4i (things 
remembered). The former were said to be tbe actual utterings 
of the Creator. •The latter, although of divine origin, were 
couched in the language of the nshis or sages of antiquity. 

The Sruii were in words which would be recited and sung. 

They comprised the four Vedas, the six Vedangas, or appendages 
to the Vedas, and the Upanishads. There are a few passages 
in the Vedas which incidentally allude to a rule of a law, or 
which give an instance from which a rule of law may be inferred. 

The Smntis are t^e principal sources of lawyers’ law, but > 
they contain much which has nothing to do with law. 

In the second stage of Hindu law the authcrities were inSfOrM. 
wiitiug. They consisted of Suiras * €uid Sastras,^ which were 
based upon the Smnit. Of these such as related to 

Dharma, or law or duty, ouly concern us. Even the Dharma 
Sasiras contain much connected with religious rites, expiation, 
and so forth. , 

Although in theory Hindu law is ultimately based upon tbe 
Vedas, which are said to Ifkve been of Divine origin, in matters 
of law the Vedas are of no greater authority than the StnrHis 
(things heard by the Biishis, or sages of antiquity), or ood^ of 
revealed law. For all practical purposes it is unnecessary to 
trace the law earlier than the Dharma Sastras. 

* l&s 6e«ua to be the effect of the 108, at pp. 183, 18i t Harism v. 
fidlowing cues. AnnuaimMa Begum Proaonomogee Dotete (1881), 0 Caku 
V. Dtde (1871), 6 Mad. H. G. 4S6, a( 704. at pp. 806, 806 ; 8 C. L. B. 781, 
pp. 474, 476; M* S(Mb v. Skdbfi ait pp. 88, 87. 

(1806), 01 Bom. 88; L/dMnmniku * lat. “ Sfermge." ^ 

SmrmxAtmd v. Deurat (M80). 6 Bom. * Sex^nna. 
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BOtTBOBS, 


la loodem practice the Dharma Sotstras are of less authority 
than the Commentaries and Digests, which are based upon them, 
smd the views expressed in the Gcmimentaries and Digests in 
their place give way to the decisions of the Judicial Committee 
of the Privy Council and of the High Courts of Bntish India. 

With roga«rd to the interpretation hf ancient text books on Hindu law 
the Judicial Committee say this,^ “ They now add that the further study 
of the subject necessary for the decision of these appeal? has still more 
impressed them with the necessity of great caution m interpreting books 
of mixed religion, morality and law, lest forei^ lawyers, accustomed to 
treat as law what they find in authoritative books and to admimster a 
fixed legal system, should too hastily take for strict law precepts which 
are meant to appeal to the moral sense, and should thus fetter individual 
judgments in private affairs, should mtroduce restrictions mto Hindu 
Society, and impart to it an inflexible ngidity never contemplated by the 
origmal law givers.’' 

iHiBSaatras. iphe principal Codes or Sanhitas coribtitutlng the Dharma 
Sasiras ® are-^ 

1. The Code of Institutes of Manu,^ 


This is undoubtedly the most important of the Dharma SaUra6. Its 
authorship is unknown, and there is gieat uncertainty as to its age. It 
was translated by Sir William Jones, who considered it was written in 
the thirteenth century b c. Modem investigation has placed it much later. 

Professor Maodonell * considers that it ‘ piobably assumed its present 
shape not much later than 200 a.i>.” Dr. Buhler Vonsideis ‘‘ that the work, 
such as we know it, existed m the second century a.p,” Professor Jolly 
remarks that the code cannot well be placed lat^ than tlic second to thud 
oentuiy, a.i>. Professor Max Muller hold ’ that it cannot be eurhu than 
400 A.P., but this view has been met by Di. Bahl|pp ^ 

2. The Code or Institutes of Yajnav^kya, 

This code IS second m importance to that of Manu, It was apjiaieiitly 
written lU (me of the early centmios of the Christiai] eia. The Mitalahaia^ 
is a commentary upon this code, « 


1 Qwvlvngaswaim {8n Balueu) v 
JSainalakshmamma {8n Balusu ) , Ma- 
V. Ha/rdat Bibi (1899), 26 
t A. 113, at p. 136; 22 Mad 398. at 
pp. 415, 416 ; 21 All. m, at pp. 478, 
479j 3 C. W. K 427, at p 442, 
1 Bom* L. B. 226, BalwafU Stngh 
{Sa/o} r* Kishon {Rant) (1898), 26 
LA. 64; 20AU.267; 2C.W.N.273. 
t Wes^ of authority. For a list 
all the fianhitoB {eolleotions or 
institutes), see Simt’s ’‘Vyavastha 
Dai^paiia,’* preface, and Bhattaoha- 
lya’s Hmdu Law,” Bud ed„ p 26. 

^ * For an account of Mann’s Code 
nee the introduction to ” 9aored Books 


of the East^” vol. xxv., by Dr, G. 
Buhlsr. 

* “ History of Sanskrit Literature,” 
p. 428. 

^ “Sacred Books of the East,” 
vol. xxv p. cxiv ; *' Imperial Gazeteer 
of India ” (1908), ii. 262. 

® Kecbt und Sitte ” (Encyolo- 
jiaedia of Indo- Aryan Research), p. Ib. 

’ “ India, What can it Tea<^ us,” 
pp. 91, 366. 

< “Sacred Books of the East,” 
vol. xxv. p. 117 In 15 C. W. N. Ill 
Mr. KtHshi Prasad Jayaswal fixes the 
date at about 150 8 r. 

* p. iS. 
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8. The Code or Institutes of Narada. 


The traoidator (Xh** Jolly) of this code fixes its earliest possible 
at about 400 or 600 a.d, ^ f 




After the Sastras the next step in the development of Hindu OomiAaat«te« 
law consisted in the composition ot a number of Commentaries 
and Digests based upon the SmriHs and the Sastras. 

The authority of the several commentators necessarily 
varied in different districts, and thus arose the schools of law, 
which are operative in different parts of India.^ 

The differences between these schools are said to have arisen 
in the main from the different views expressed by the com- 
mentators who were of authority in the districts which were 
governed by the schools respectively. Difference of the custom 
of districts may also«have helped to differentiate the schools 
both directly and indirectly by influencing the opinions of the 
^conunentatois. 


The two principal schooU ® of Hindu law aie — 

1. The Mitakshara® school, which pievails throughout Fraoip«i 
India, except where the Bengal school prevails. 


schools of 
Hindu law* 


Tins m the older and more orthodox system of Hmdu law* It is a relic 
of the patriaichal system. * 


2. The Bengal or Daya-bhaga * school, which pievaiis where 
the Bengal language is spoken by the inhabitants of the country.® 

This school was founded by'^lhmutavahana ® and Baghunandana ' m 


^ See Collector of Madura v. Moot^ 
too Bmmlinqa Sathupaihy (1868), 
M. I. A., 397, at p 436 , IB. L. 
R. P. a 1, at p. 11 , 10 R. P. C. 
17, at p. 21 ; G. D. Banerjee’s “ Law 
of Mamage,” 2nd ed., p. 6. Dr. 
Jogendranath Bhattaoharya ('* Hin- 
du Law,” 2nd ed.. pp. 28, 29) con- 
siders that the Commoutancs and 
Digests were the outcome of a desire 
to reoonoiie the Smntis at the time 
when Brahmimsm had regained its 
asoendenoy. S^e also S. C. Mitra m 
“Law Quarterly Review,” vol. xxi, 
p. 380, xxu. p. 60. 

* This expiesBion has been objected 
to, but it was defended by CTolebrooke 
(Strange's “Hmdu Law,” vol. p. 
319) who originated it. See G. D* 


Banorjee’s “Law of Marriage,” 2nd 
ed , pp. 6, 7 , Bajkumar barvadhi- 
kari’s “ ].,aw ot Inhentance,” pp. 343- 
340. 

* ® So named after tlie treatise by 
VtjTUineahvara {post, p. 13), which is 
of authority throughout India, except 
where superseded by other works m 
Bengal and Western India. 

® Sometimes called the Qaunya 
school. 

® That IB, the Revenue divisions of 
the Presiienoy of Bengal, Bajidiaye, 
Dacca, Burdwan, and Onttagong, 
Manbhoom, the Assam Valley diatnots, 
Sylhet and Gachar. 

• Bost, p. 12. 

’ Pea, p. 11 



SCHOOLS. 


filteenth century. It has been oonmdraed by some writers to owe 
its origm to Brahmuuoai authority*^ but Mr. 8. G. Mitoi attnbutes the 
peouhanties of this school to the oommercial activity of the Bengalees, 
aaid to their antagonism to BrahmanVm.^ eThe former view is supported 
by t^e religious character of the system of mheritauoe (poet, chap, xu). 
The latter view i^ supported by the freedom of alienation allowed by the 
Bengal school * 


Subdivision of 

Mitakshaara 

aohool 


!Che Mitakshara schbol is subdivided into fcntminoi schools, 
viz. — . 


1. The Benares school. 


This school prevails in Behar, in the distiict of Benaios, and in Oential 
and North-western India, and m the whole of Noithem India,** except 
that m the Punjab it is considerably mudiiiod by customary law. 


2. The Dravida oi Draviia school. * 


Bahdivitfion of 

Pravida 

aohool* 


This school prevails m the Madias Fiesidcnoy, ix, in the southern 
poition of the pemnsula. It was founded in the thutcenth century by« 
Devananda Bhatta.^ 

Ml. Morley^ says that the Dravida school ‘‘may be subdivided into 
three districts, m each of which some partioulai law treatises have moio 


1 See Mayne’s “ Hindu Law,” 7th 
ed., p. 328. 

* “ Law Quarterly Review,” vol. 
XXI p 380 , voL xxii. p 60 

® Orissa IS said, m Morley ’s “ Digest ’ ’ 
^Introduction, p. cxc.), to be governed 
by this Bohool In a note to Btehen* 
pirea Mwnee v. Soogunda (Banec) 
(1801), 1 Ben. Bel. B. 37, at p. 39, 
note (2nd od , 49, at p. 61, note), Mr. 
Maonaghten states that “ the authori- 
ties fp&owod m Onssa are the same 
with those of Bengal”; but the 
apmions of the pundits m this oaso^ 
were not founded cm Bengal authon- 
tiee, and as Mr. Mayne pomts out 
«(7th ed., p. 11, note), in another 
Onssa case mentioned in Macnaghten’s 
“Hindu Law,” 11 . 306, the opinion 
of the pandits was founded on the 
Mitahshara. in Baghwnadha (Sn) v* 
£roso Ktahim {8n) (1876), 8 1. A. 
164; 26 W. B. 0. B. 

which was a case from Oan^am, vduoh 
was midoded m the ancient Hindu 
hingdom of Omaa, the law of the 
Xhavida school wteap]^ied apparent!;!^ 
without Ifo. 


(“Hmdu Law,” 7th od, p 11) 
su^ests that the Court applied the 
system of law with which it was 
most familiar. In Baghvbanutid Dotn 
V. Sadhu Churn Does (1878), 4 Calc. 
42^ 3 C L B 534, the Mitakshara 
lae^vas appbed to a case from Orissa. 
See also KeiUe Pudo Bantrjee v. 
Choiiun Pemdah (1874), 22 W. B. 
C B. 214; Jogendra Blmpah Him* 
Chundun Makapaka (Baja) v. Nttya- 
mnd Matmngh (1890), 17 I. A. 128 ; 
18 Calc 151. Ixi Parh(BiKumanlhh% 
(SrvmaU Bam) v Jagadts Chunder 
DJtahal (1902), 29 I A. 82 ; 29 Calc. 
432 ; 6 C. W. N. 490 ; 4 Bom L. B. 
865, the decision ot the Court in India 
showed that Onssa was governed by 
the Mitakshara, but the question 
was not decided by the Judicial 
Comsnttee. 

* Poet, p. 14). 8ge CoUecter of 
Madura v. MrxOtoo JRaimd^nga SaHhu- 

(1868), 12 M. L A. 897* at p. 
488, 1 A L. B. P. a at p. 10; 
10W.B.P.C. 17,atp.20. 

• JMtorley's “ Ingest/* Iniaoduotba, 

p. ml 



tmooia, t '11 

weight than others; <4eso distmts are: ]>raTidai pvopedy bo paSUU* 
Kun^takai^ and Andhra*^* ^ 


This school prevails whea^ the Maratha language is spoken as a vemaoular 
and in Guserat and Kanara. ^ • 

4. The Mit^a sobooL 

Tins 8ohooi*prevails in what was in ancient times the Provinoe ol 
Mithila, or Tirhoot/ and m the adjoining districts. It was founded by 
Ohandeshwar, 1314 a.i>., add VashaspaU Misra, who flourished m the 
fifteenth century.*^ 

Sastri Golap Chunder Sircar ” adds to this numeration a school which Piuijaibsshoc3» 
he calls the Punjab School. This school is not recognized by other text 
writers, and is not referred to in the aul^onties by that name. There 
may be many diflerences between the Hmdu law as adnumsteired m the 
Punjab and that 'ahio^ is administered in the other provinoes, but suoh 
differences arise from the existence of local customs, upon which the 
law IS theie based, ^ and do not, as in the ease of the other schools,^ 
arise fiom diflerences of opmion as to the true consthiction of texts. 

The geographical hmits ojf these schools cannot be accurately 
defined.® Where there is a dispute as to which school prevails 
m a paiticuldi locahty the question must be determined upon 
evidence. 


The redistribution of districts oi other aibitiary divisions of land 
by the GUivommont does not rondoi the mhabitantb of the Jooahty dealt 
with liable to be subject to a difleront school of law.^” 


1 Whore the Tamil laugflage is 
spoken. 

* Whore the Kanareso language 
is spoken. 

* Where the lelcgu language is 

spoken bee N<tfwtammai v. Balara^ 
fttacltarlu (1863), 1 M. H. 0. 420, at 
p 425 • 

* “Ihc district of Tirhoot, which 
18 a corruption of the Sanskrit name 
Tirdbhuhb, is, as the name imphes, 
bounded on three sides by three 
nvers, namely, by the Gandak on 
the west, the ILosi on the oast, and 
the Ganges on the south." G. 0. 
Sircar’s ** Law of Adoption," p. 446. 
See map dt emoi^t kbthila annexed 
to P. C. Tagote^s taranslatum of the 
Vivada Ghmtanumi. 

* Bhattacharya’s " Hmdu Law," 
2nd edL, p. 49* 

* " Hindu Law." 1st ed3 p. 2A 
^lAwof Adop4u^,"pp. m 364. 


’ See Tupjier’s “ Punjab Gubtomary 
I^aw,” vol u. pp. 82-86. 

^ AfUe, p. 9. 

• See Morloy’s " Digest,” lutrodue- 
tion, pp. clxxxix -exon. 

Pnthee Stngk v. Court of Wards 
(1876). 23 W. R. 0 R. 272. This 
decision was after remand by the 
Judicial Committee in Sheo Soondooree 
(MusaamuJt) v. Ptrihee JSingh (1872), 
21 W. R. C. R. 89. The judgment 
of the Judicial Committoe seems* to 
show that the burden was upon the 
pmon asserting the retention of the 
law ongmally ap^dioable to the dis- 
trict, but this View of the lodgment 
was not suggested m the Judgment 
of the High Court on remand, n«^r 
it ref taed to whmt the ease came 
agam before the Judioml Ckimmitlee 
(1^ idoondurp v. Pti!tjiee&fiph(197?), 
4 % A 



12 


AUTHORITIES, BENGAL, 


Paramotmt The following are the principal works of authority in the 

W0rk80f -D 1 G U 1 f t J 

authprity, Bengal School : ^ — 

Bengal sohooL ■ 

1. Daya-hhaga,^ by Jimutavanana.* 

Nothing is known of the autho|^ , He probably lived in Bengal in the 
fifteenth centuiy.'* The work was translated by Mr. H. T. Colebrooke. 
It is the highest authority in Bengal.^ 

2. Smriii of Eaghunandana. • 

This author is said to be of the highest authority in Bengal except in 
matters of inheritance.^ The portion of the work relating tw inheritance 
(Dayatattwa) in general strictly follows the Daya-bhaga. Eaghunandana 
seems to have flourished in the latter half of the fifteenth century or 
beginning of the sixteenth century.” 

3. Daya-krama Sangraha, by Sreo Krishna Tarkalankar. 

This is a treatise on the law of inheritance, following the Daya-bhaga, 
and apparently written early in the eighteenth century. It was translated 
by Mr. P. M. Wynch in 1818. 

4. Srikrislma's Commentary. A commentary on the Daya- 
bhaga, by the last-named writer. 

5. Dattaka Chandrika. A treatise on the law of adoption. 

The translator (Mr. Sutherland) asoribetf the authorship of this work 
to Devananda Bhatta, the author of the »Smriti Chandrika,” ^ but it is 
now taken to be the work of a Bengal Pundit.” It hari been suggested 
that this work was forged for the purpose of a particular suit,” but the 
Judicial Committee has treated the “ D^y^l^ka Chandiika ” as of groat 
authority in questions of adoption in Bengal.'® 


' See Mitra’s “ J^aw of Joint 
Property,” p. 13 ; Bhattacharya’s 
“ Hindu Law,” 2nd ed., p. 49. 

® Lit. : Partition of Inheritance. 

® See Bhattacharya’s “ Hindu 
Law,” 2nd cd., pp. 33-35, and pre- 
face to Colebrooke’s translation of 
“ Daya-bhaga.” 

* Bhaltacharya’s ” Hindu Law,” 
2iid ed., p. 37. 

® Bhattacharya's “ Hindu Law,” 
2nd ed., p. 36. The portion of his 
work dealing with inheritance (Daya- 
tattwa) has been translated by G. C. 
JSiroar. 

* See Sircar’s “ Vyavastha Dar- 
pana,” 2nd od. xvi. note. 

’ Postf p. 14. 

® Mayne’s “Jlindu Law,” 7^ ed,, 


pp, 3i, 32; V. N. Mandlik, Introd., 
73 ; Bhattacharya’s “ Hindu Law,” 
2nd ed., p. 32 ; Jolly’s ” Lectures,” 
np. 22, 23 ; (Jan<ga Salmi v. Lekliraj 
Singh (1886), 9 All. 263, at pp. 323, 
324. 

» Sircar’s “ Law of Adoption,” pp. 
124-126. This view is also taken by 
Dr. Jolly in “ Die Adoption in Indicn,” 
Wurzburg, 1910. 

Rv/ngama v. Atchama (1847), 4 
M. I. A. 1, at p. 57 ; 7 W. R. P. C. 
67, at p. 69; Collector Madura v. 
Moottoo Ramalinga Saihwpaihy (1868), 
12 M. I. A, 397, at p. 437 ; 1 B. L. 
R. P, C. 1, at p. 13 ; 10 W. R. P. 0. 
17, at p. 22 ; QuruLingaaivami [Sri 
Balusuy V. Ramodahahmmmrrm [Sri 
Balmuy Radhmnohun v. Hardai Bibi 
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* MITAXSHABA SCHOOL. 

Thfr Mitakshara is also of high/ authority in Bengal in 
matters where it does not conflict with the above-named 
works.^ ^ » 

In the Mitakshara schom the guiding authority ^ is the Mitakshara 
work from which the name of the school has-been taken, viz. 
the Mitakshara, which is a comSuentary on Yajriamlkya,* by 
Vijnaneshwara .logi . 

The aflthor is said to have lived at the end of the eleventh century. 

“ Vijnaneshwara’s views and oj^nions are eminently practical. The 
high authoyty which his work enjoys almost throughout India is duo 
partly to that reason and partly also to the fact that he was the councillor 
of the most powerful Hindu king of his time.” ^ He lived at Kalyana 
(probably the modem Kalyiini in the Nizam’s dominions), which was the 
capital of Vikram'iditya VL, or Vikramanka, king of the Chalukya kingdom 
of the Deccan from 1076 for about half a century/’ 

The schools, which are subdivisions of the Mitakshara 
school, give preference to certain treatises and commentaries, 
which control and explain passages of the Mitakshara. Thus 
arise the differences between those subdivisions.® 

Where there is no consensus of opinion among tlie commentators or 
established usage, the doctrii^es of the Mitakshara prevail.’ 

The following are the principal works of authority in those 
schools : ® — 


(1899), 26 1. A. llS, at pp. 131, 132 ; 
22 ]M^d. 398, at pp. 411 ; 21 All. 
460, at pp. 466, 466; 3 0. W. N. 
427, at p. 439 ; 1 Bom. L. B. 226 ; 
Bhagwan Singh v. Bhagwan Singj^ 
(1898), 26 I. A. 153, at p. 161 ; 21 
AU. 412, at p. 419 ; 3 C. W. N. 454, 
at p. 457 ; 1 Bom. L. B. 311, S.C. in 
Court below (1896), 17 All. 294. 

1 Bhattachai^a’fl “ Hindu Law,” 
2nd ed., p. 34. Bhugioandeen Dodbey 
V. Mym Baee (1867), 11 M. I. A. 487, 
at p. 607 ; 9 W. E. P. C. 23, at p. 29 ; 
Akahay Cfihndra BhuUacharya v. Hart 
Das Ooaawami (1908), 35 Calc. 721, at 
p. 727; 12 C. W. N. 511, at p. 
616. 

* Jaganiiath Prasad Qupia v. JRunjit 
Singh (1897), 26 Calo. 364, at p. 368. 


CoUector of Madura v. Moottoo Bama- 
linga Saihupalhy (1868), 12 M. I. A. 
397, at p. 435 ; 1 B. L. B. P. C. 1, at 
p. 11 ; 10 W. B. P. C. 17, at p. 21. 
Kriahnaji Vyankteah v. Pandurang 
(1876), 12 Bom. H. 0. 65. 

® Ante, p. 8. 

• Bhattacharya’s ” Hindu Law,” 
2nd od., p. 31. 

5 V. A. Smith’s “ Early History of 
India,” p. 329. 

® Bhygwandeen Doobey v. Myna 
Baee (1867), 11 M. I. A. 487, at pp. 
507, 608 ; 9 W. B. P. C. 23, at p. 29. 

’ See Eaju Gramany v. Awrmni 
Ammal (1906), 29 Mad. 358. 

* Sircar’s “Hindu Law,” 1st ed,, 
p. 13. Mitra’s “ Law of * Joint 
I*roperty,” p. 1, 
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BENARES SCHOOL. 


Benares 

sohooL 


Dravida 

Bohool. 


In the Benares school. 

1. ' Vira Mitrodaya.^ 

This work was written by Mitra Misra^^who probably lived in the 
sixteenth century, for the purpose of refuting the arguments of Jimuta 
Vahana ® and the other writers of the Bengal school. j, 

The Vira Miirokaya is of very thigh authority in the Benares school,'* 
but cannot be^ followed where it conflicts with a clear statement in the 
Milahshara.^ • ^ 

2. Nirnaya Sindhu. r • 

This work was written by Kamalakifra, and was completed in 1612 a.d, 

3. Daitaka Mimanaa. 


Tliis is a treatise on adoption by Nanda Pandita, who lived at Benares 
in the seventeenth century. It has been translated by Mr. Sutherland. 
The authority of this work has been emphasized by the Judicial Committee 
on more than one occasion.** • 

In the Dravida school.’ 

1. Smritif Chandrika, by Devananda Bhatta. 


The author lived in Southern India about the thirteenth century.'* 
The authority of this work is said by some to be second only to that of the 
Mifakslmra^ but the question as to the comparative authority of this 
tirork, and of the Paramra Madhatyya, has not been judicially determined.*** 
It has been translated by T, Kristnasawmy Iyer. 

2. Parasara Madhavya. 

Tliis is a commentary on the Parasara Sntriti by Madhava, who was 


Prime Minister of Bukka, the third 


^ Sec Introduction to G. C. Sircar’s 
translation, pp, xiii., xiv. Bhatta- 
charya’s “ Hindu Law,” 2nd ed., 
p. 36. 

® Ante, p. 12. 

® S. C. Sircar’s ” Vyavastha Ohan- 
drika,” vol. i.. Introduction, p. 17, 
and note. 

^ Cdkctor of Madura v. Moottoo 
Barmlinga Saihupaihy, (1868), 12 

M. L A. 397, at p. 438 ; 1 B. L. R. 
P. a 1, at p. 14 ; 10 W. B. P. C. 17, 
at p. 22 ; Oridhari Lall Bay v,. The 
Bengal Oovernmmt (1868), 12 M. I. A. 
448, at p. 466; 1 B. L. R. P. C. 44, 
at p. 52; 10 W. R. F. C. 32, at 
p. 34; Tidshi Bam v. Bekari Lai 
(1889), 12 All. 328, at pp. 340-342 ; 
Bvba Singh v. Sarafraz Kunwar (1896), 
19 All 216, at p. 23L 


King of Vijayanagara, wdinsp. reign 


® Jagannaih Prasad Qiipta v. Bun^ 
jit Singih (1897), 26 Calc. 364, at pp, 
367, 368, 

® Cases, ante, p. 12, note 10. See 
Tidahi Bam v. Behari Lai (1889), 12 
f\ll. 328, at pp. 341, 342 ; Oanga 
Sahai v. Lekhraj Singh (1886), 9 iUI. 
253, at pp. 322, 323. 

^ Sec Collector of Madura v, 
Moottoo Bamalinga Sathupathy 
(1868), 12 M. I. A. 397 at p. 437 ; 1 
B. L. R. P. C. 1, at p. 13 j 10 W. R. 
P. C. 17, at p. 22. 

* Jolly’s ** Lectures,” 2Q, 21. 

* Strange’s ** Manual,” 2nd od„ 
pp. 3, 4. Bhattachaiya’s “Hindu 
Law,” 2nd ed., p. 32. 

Banerjee’s “ Law of Marriage,” 
2nd ed*^ p. 381, 
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oommonoed about 1361. It is said to be in high esteem in Benares and 
in the Southern and Western schools.” ^ 

3. Sarasvati Vilasa.^ ^ ^ 

This work was written by Pratapa Rudra Deva, a King of Orissa, 
early in the sixteenth century. It has ^een translated by Mr. Foulkes. 

4. Vyavahara Nirnaya. ^ 

m 

This wq^s written by Varadaraja about the end of the sixteenth century. 

It has been translated by Dr. Burnell. 

• • 

5. Dattaka Cliandrika,^ 

The application of this work to Southern India is said to have been 
due to a mistake made by the translator in attributing the authorship 
to the author f)f the Snirili CJunuJrika ; * but as it has been treated bj’’ 
the Judicial Committee as an authority in Southern India, tlie effect 
of this mistake, if it be (?ne, cannot be altered. 

The Judicial Committeo has also afiiiniod the Vira Mitro- 
daya ** t o b(^ a work of authority in Southern India,’ but it is ' 
submitted that that work is only of secondary authority else- 
where than in Benares.® 

In the Maharashtra school Maharashtra 

1. Vyavahara Mayukha. school. 

This was composed by Nilkantlia Bhatta about the beginning of the 
seventeenth century. It is of paramount authority in Gujarat,^ in the 
Northern Konkan,’“ and in the island of Bombay," In the Mahratta 


^ Bhattacharya’s “Hindu Law,” 
p. 31. The portion relating to in- 
heritance (Jjiaya-mbhoda) has been 
translated by Dr. Bnmell. 

^ Lit. : the recreatious of Sarasvati^ 
the goddess of learning. As to the* 
authority of this work, set? “ Nelson’s 
View of Hindu Law,” pp. 112, 113. 

® AinU, p. 12. 

* See Jolly’s “ Lectures,” p. 23. 

^ See cases ante, p. 12, note 10. 

® Ante, p. 14, 

’ Moniram KoUta v. Kerry Kditany 
(1880), 7 1. A. 116, at p. 163; 6 
Calc. 776. at pp. 788, 789 ; 6 0. L. B. 
322, at p. 332, referring to Oridhari 
LaU Eoy v. The Bengal Oovemmeni, 
12 M. I. A. 448, at p, 466 ; 1 B. L. 
R. P. C. 44, at p. 52 ; 10 W. R. P. C. 
32, at p. 34, which merely stsftes that 


the work in question is of higli 
authority in Benares. 

* See poJtt, p. 16. 

® See West and Buhlor’s “ Hindu 
Law,” 2nd ed., j). 3. This applies to 
the Kamaihis, settled in Bombay ; 
Jagannath Raghunath v. Narayan 
(1910), 34 Bom. 653 ; 12 Bom. L. H. 
645. 

Sakharam Sadashiv Adhikari v. 
Sitabai (1879/, 3 Bom. 353, at pp. 
365 et tteq. 

Vandravan Jehisan (Paid) v. 
Manilol Chmilal (Patel) (1890)* 15 
Bom. 505, at p. 574 ; Lallvhhai Bapu- 
hhai V. Manhivarhai (1876), 2 Bom. 
388, at p. 418 ; Krishmji Vyankktd^ 
V. Pandurang (1875), 12 Bom. H. C. 
65. See Vijiarangam v. Lakshv^man 
(1871), 8 Bom. H. C, O, C, 244. This 
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MAHAEASHTBA SCHOOL. 


country, and in the Southern Konkan and Northern Canara, its authority 
is inferior only to that of the Mitahahara^^ Throughout Western India 
it is of high authority,* and its aid will be invoked where the Mitakahara 
is silent or obscure. ® It has been traltelated by Mr. Borradaile, and again 
by Mr, V- N. Mandhk. ^ 

Questions on the Hindu law of inheritance to property in the island 
of Bombay are to bo determincKi in acoordance with the Mitakshara, 
subject to the doctrine to bo found in the Mayuhha, where the latter 
differs from it. But as laid down by Telang, J., in ^io^ahai v. Shrimant 
Shahajirao Mdloji Raje Bkoale ; * ‘ Our general principle should be to 
construe the Mitakshara and the Ma 3 rukha so as to harmonize with one 
another wherever and so far as that it. reas6nnbly possible ’ ” 

I 

2 . Nirnaya Sindhu.^ 

3 . Dattaha MimansaJ^ 

4. Samshara Kaustaba.^ 

This woik is by Anantadcva. It is said to belong to the same period 
as the Nirnaya SindJm, 

In the introduction to West and Biihlor’s “ Hindu Law ’* » it is stated 
that the Viramitrodaya and the DaltaJca CJtandrika are also authorities 
in Western India. The latter is an authority in Western India on the 
subject of adoption, but the former is, it is submitted, rather a Benares 
than a Bombay authority.^* 


applies to Kamathis settled in 'Bom- 
bay, Jagammih Raghunath v. Narayan 
(1910), 34 Bom. 653 ; 12 Bom. L. R.. 
545. 

^ Balkriahna Bapuji Apte v. Laksh- 
man Dinkar (1890), 14 Bom. 605. 
Jankibai v- Snndra (1890), 14 Bom. 
012 ; Krishna ji Vyanktesh v. Pajtdv- 
rang (1876), 12 Bom. H. C. 66. 

* Vandravan Jekisan (Patel) v. 
ManiUd Chunilal (Patel) (1890), 15 
Bom. 666, at p. 674. 

* Bhagim>n Vithdba v. Warvbai 
(1908), 32 Bom. 300, at p. 312 ; 10 
Bom* L. B. 389. 

4 (1892), 17 Bom. .114, at p, 118. 
Kesserhai (Bai) v. Hunaraj Mo~ 
rarji (1906), 33 I. A. 176, at p. 187 ; 
30 Bom. 431, at p. 442 ; 10 C. W. N. 
802, at p. 807 ^ Bhagwan Vithoha v. 
Warubai (1908), 32 Bom. 300, at p. 
312 ; 10 Bom. L. B. 389. 

® Ante, p. 14. 

’ Ante^ p. 14- See Waman Bag’ 
hupati Bova v. Krishnaji Kashirav 
Boija (1889), 14 Bom. 249, at p. 259 ; 
Narayan Babaji v. Nana Manohar 
(1870). 7 Bom, H, O, A. C. 153, at 


p. 106 ; Bayabai v. Bala (1860), 7 
Born,* H, C. App., i., at pp. x., xii., 
Pravjeeixindas Toolseydaa v. Devicoo- 
verhaee (1869), 1 Bom. H. C. 130, at 
p. 131. 

® Collector of Madura, v. Moottoo 
RavfAinga Sathupathy (1808), 12 

M. 1. A. 397, at p. 438 ; 1 B. L. R. 
P. C. 1, at p. 14 ; 10 W. R. P. C. 17, 
at p. 22. 

® 2nd od., p, 1. 

Ante, p, 14, 

Ante, p. 12. 

•* Waman Baghupali Bova v. 
Krishnaji Kaahiraj Bova (1889), 14 
Bom. 249, at p. 259. 

Dhondu Ourav v. Gangcd)ai 
(1879), 3 Bom. 369 ; Collector of 
Madura v. Moottoo Bamalinga Sathu- 
pathy (1868), 12 M. I. A. 397, at p. 
438 ; 1 B. L. R. P. C. 1, at p. 14 ; 
10 W. R. P. C. 17, at p. 22 ; Gridhari 
Loll Boy V. The Bengal Government 
(1868), 12 M. I. A 448. at p. 466 ; 
1 B. L. R. P. C. 44, at p. 62 ; 10 
W. R. P. C, 32, at p. 34; K. K. 
Bhattacharya’s Law of the Joint 
FamilyV p- 199 ; see ante, p. 14. 



MITHlIiA SOaOOli. 


17 


In the Mithila school. 

1. Vivada Chintamani. 


Mithila 

aohooh 


This work was written w Vac^iaspati Misra, who flourished in Tirhoot 
in the beginning of the fifteenth century. It is the work of highest authority 
in this school. It has been translated by Prosono Coomar Tagore. 

ITie Vyavahara Chintamani and the Dwaita Nirnaya, both 
by the auth<ar®of the Vivada Chintamani are also authorities 
in the Mithila country. 

2. Vivada Ratnahara. , 


This is an older compilation, but of less authority than the Vivada 
Chintamani^ The writer was Chandesvara Thakkura, Piime Minister 
of Hara Sinha Deva, Bang of Mithila. Ho fiourished at the end of the 
thirteenth or beginning of the fourteenth century. This work has recently 
been translated by G. C. Sircar and Digamvar Chatter jee. 

• 

3. Datidka Mimansa.^ 


Sudhiviveka, by Rudradhara, Dwaita Parishista, by Keshav 
Misra,® and Vivada Chandra, by Lachmadevi,® are also autho- 
rities in this school. 

The Bengal and the Mitakshara systems differ in t-wo main Difference, 
particulars,* viz.— ^ ““ 

1. As to the persons^who are coparceners, and their rights, 
as such, in property held in coparcenary, i.e. as a joint Hindu 
family. 


Under the Mitakshara system rights in family property are acquired 
by birth and lapse by death. 'b Individual rights are not generally recog- 
nized. The family is the unit and females have generally no right of 
succession, the male members having rights of survivorship. In Bengal, 
rights in joint property are acquired by inheritance or will. In consequence 
of this differenge, the law as to the power to alienate an undivided share 
dift’ors under the two systems. 

• 

2. As to inheritance. 


The. Mitakshara system prefers agnates to cognates generally. The 
Bengal school founds rights of inheritance upon the principle of the 
amount of religious eflioaoy which the person claiming can give by an 


1 AfUe, 14. Collector of Madura 
V. MooUoo Mamcdinga Sathupalhy 
(1868), 12 M. I. A. 397, at p. 437 ; 
1 B. L. R. P. C. 1, at p. 13 ; 10 W. 
R. P. C. 17, at p. 22. 

a Bhattaoharya’s "Hin^u Law,” 
2nd ed., p. 49. 

H.L. 


* Oolebrooke’s ” Digest,” Introduc- 
tion, p. xiz . ; Bee RvlchepuUy XHUt 
Jha V. Bajunder Narain Baee (1839), 
2M. I. A. 133, at p. 147. 

* See Mayne’s “ Hindu Law,” 7th 

ed«, p» 40. * 

^ Post, pp. 219, 228, 229. 


0 
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ACTS. 


Decisions of 
Ciourts of Law. 


Legislative 

cnactmenis, 


To what 

f iersoiu Hindu 
aw is ap- 
plioable. ^ ' 


offering to the wanes of the person, whoso property is in dispute, or of 
his ancestor. 

The subdivisions of the MitaUshaiB' school difier between 
themselves, and from the Bengal school, as to the right of a 
widow to adopt c son to her (^ceased husband,^ and m certain 
other matters connected with adoption. They also differ in 
some questions of inheritance. • 

The Maharashtra school differs from all other schools in 
conferring rights of inheritance upon certain female relations, 
and in giving greater powers to female owners. 

The decisions of English Courts of law have played a con- 
siderable part in ascertaining, developing, and sometimes in 
crystallizing Hindu law. The Courts in India necessarily 
follow without question the decisions of tithe Judicial Com- 
mittee of the Privy Comicil, and of the High Courts, if any, to 
which they ai'e subordinate. Now that the volume of reported 
decisions upon questions of Hindu law has become so largo, 
judicial decisions, in most cases, provide an answer to the 
questions which arise. 

- By the following enacti^ients the Legislature has made some 
alterations in those portions of the Hipdu law which the Courts 
are required to administer : — 

1. Act XXL of 1850 (Ereedom of Religion). 

2. Act XV. of 1856 (Hindu widows remarriage). 

8. Act XXI. of 1866 (Native converts Marriage Dissolution). 

4. Act VII. (Bom. C.) of 1866 (Hindu’s liability for ancestor’s 
debts). 

5. Act XXL of 1870 (Hindu wills). 

6. Act IX. of 1872 (Contracts).® 

7. Act IX. of 1875 (Majority)? 

8. Act IV. of 1882 (Transfer of Property). 

y. Act III. (B. C.) of 1904 (Settled Estates Act). 

10. Act II. (U. P. C.) of 1900 (Oudh Settled Estates Act). 

To WHOM Hindu Law is Applicable., 

The expression “ Hindus,” in the enactments above referred 
to, includes not only persons who profess what is called the 

» tost, pp. 118-121. ““ See o«<e, p. 6. 
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Hindu religion,^ buf oIbo such of their descendants as have not 
openly abjured that religion.® 

“In doubtful cases cortf ormijy to the manners and observance® of 
the Hindus is a safe guide for concluding that a particular family is to 
be governed by the Hindu law. ” “ « 

Hindus are divided into the following four main divisions, Castes, 
or, as they a^e Visually called, “ castes 

1. The Brahmins, or priestly caste. 

2. The Kshairiyas, or warrior caste.^ 

3. The* V aisyas, or agricultural caste. 

4. The Sudras. 

When caste first originated in the Epic Age, tlic pure Hindus were 
luoinbors of the first tluco of these divisions, and the members of those 
divisions are nt)w styl(^ regenerate, or twice-born, having regard to the 
ceremonies of initiation which are j>ecuiiar to them. Each of these castes 
is now divided into a number of s^b-castes. In the case of the Sudras 
nearly every (occupation has its caste. 

In the absoiico ol a t^pecial custom, Hindu law i.s applied and 
to Jains,® to 8ikhs,’ and to Nanibudri Brahmins,^ 

Degradation from caste,® or a departure from orthodoxy Loss of caste, 
in the matter of diet or ceremonial observance,^® does not prevent 
the application of Hindu ^aw. 

^ S(se Dagiee v. Pacotti San Jao 
(1895), 19 Bom. 783, at p. 788, 

® Bailor joe’s “ Law of Marriage,” 

2ikI 0(1., p. 1(). ^ 

* Bhattaeharya’s “ Law of the 
Joint Family,” p. 50. 

* This word is derived from tho 
Portuguese “ casta,” race, species. 

® See Rutt Murdan Syn (ChuO‘ 
iofya) V. Sahvh Purhulad Syn (1857), 

7 M. I. A. 18, at 1 ). 46 ; 4' W. R. 

0. 132, at pp. 135, 136. As to the 
almost complete disappoaranoe of 
Kshatriyas and Vaisyas, see Sircar’s 
“ Hindu Law,” 3rd od., p. 39. 

® Sheo SinghJtai v. Dakho (Mundu- 
mut) (1878), 5 ISA. 87 ; 1 All. 688 ; 

S. C. in court below (1874), 6 N. W. P. 

382 ; Chotay Lull y. Chunno Lall 
(1878), 6 f. A. 15; 4 Calc. 744; 

3 C. L. R. 465; Ambabai v. Govind 
(1898), 23 Bom. 257 ; Arnava v. 

Mahadgauda (1896), 22 Bom. 416, at 
p. 418 ; JRukhah v. Ckunihil Amhuahet 
(1891), 16 Bom. 347; Jtohabeer 
Perahad (LdUa) v. Kundun Koouxmt 


{Musaamut) (1867), 8 W. R. C. R. 

116 ; Bhagvandas Tejtnal v. Rajmal 
(1875), 10 Bom. H. C. 241, at p. 258 ; 
Bach^i V. Makhan Lai (1880), 3 
AU. 55. 

’ Bhaguxin Kocr {Rani) v. Jogmdra 
Chandra Rose (1903), 30 1. A. 249, 
at p. 254 ; 31 Calc, 11, at pp. 30, 31 ; 

7 0, W. K. 895, at p, 901 ; 5 Bom. 

L. R. 845 ; Kiastn Chunder Shaw 
(Doa dam) v. Baidam Beebee (1815), 

2 Morley’s “ Digest,” 220. See 1 
Morley’s “ Digest,” p. clxxvii. ; Juggo 
Mohiin Mullick (Doe dern) v. Saum- 
coomar Bebee (1815), 2 Motley’s 
“Digest,” 43; Sir Edward Hyde , 
East’s evidence before a committee of 
the House of Lords, referred to in 
Lopes V. Lopes (1868), 5 Bom. H. CL 
0. 0. 172, at p. 185. 

* Vishnu Narhbudri v. Akhainma 
(1910), 34 Mad. 490. 

• Act XXI. of 1850. ft 

Bhagwan Kuar (Rani) v. Jogen^ 
dra Chandra Bose (1903), 30 I, A, 

249, at p. 257 ; 31 Calc. 11, at p. 33 ; 
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CHANGE OF RELIGION. 


Change of 
religion. 


Conversion to 

Mahomedan 

religioni 


Except SO far as the Hindu law may Ibe inconsistent with 
the new religion (if any) adopted by persons who have renounced 
the Hindu religion,^ such law continud^ generally applicable to 
such persons and to their descendants, if they do not elect to 
abandon their subjection to !^ndu law.® 

As to the effect of the conversion of a coparcener, see post, p. 335. 

I 

But except on proof of a well-established custom, ®^nd then 
only with regard to succession and ^eritance,* converts to 
the Mahomedan religion, which in itself regulates the, devolution 
of property, are bound by the Mahomedan law.® 

Such custom has been fully established in the case of the Khoja 
Mahomedans ** the Cutchl Memons.^ the Suni Borah Mahomedan 


7 C. W. N. 895, at p. 903 ; 6 Bom. 

L. B. 846. 

^ As, for ii^slanoe, persons con- 
verted to Ohriwlianity cannot retain 
the practice of polygamy, post, p. 32. 
Jn re Millard (1887), 10 Mad. 218; 
Xopc 2 V. Lopez (1885), 12 Calc. 706, 
at p. 722 ; Emperor v. Lazar (1907), 

30 Mad. 650. 

* Abraham v. Abraham (1863), 9 

M. 1. A. 199, at pp. 240-242 ; 1 W. 
R. P. C. 1, at pp, 5, 6 (a case of con- 
version to Christianity) ; Ponnusami 
Nadan v. Dorasami Ayyan (1880), 2 
Mad. 209 (ditto) ; Bhagwan Koer 
(Eani) v, Jogeiulra Cha^idra Bose 
(1903), 30 I. A. 249, at pp, 256, 257 ; 

31 Calc. 11 at p. 33 ; 7 C, W. N. 
895, at p. 903 ; 5 Bom. L. R. 854 (a 
case of an alleged Brahmo) ; Kmum 
Kumari Eoyv, Saiyaranjan i>tf«(1903), 
30 Calc. 999 ; 7 C. W. N. 784 (a case 
of a Brahmo). In Francis Qhosal v. 
Oahri Qhosal (1906), 31 Bom. 25, 
differing from TeUis v. Saldanha (1886), 
10 Mad. 69, it was held that coparce- 
uership can be a part of the law 
governing the rights of a Christian 
family, converted from Hinduism, in 
Eaj Bahadur v. Bishen Dayal (1882), 
4 All. 343, at p, 347, it is said, “ A 
Hindu or Mohammedan who becomes 
a convert to some othra faith, is not 
deprived ipso facto of his rights to 
.property by inheritaneoe or otherwise, 
PnW facie he loses the benefits of 
the law of the religion he has aban- 


doned, and acquires a new legal 
status according to the creed he has 
embraced, if such creed involves 
with it legal responsibilities and ^ 
obligations.” 

® Post, pp, 23-28. 

* Khoja and Memon's case (1847), 
Perry’s 0. C. 111. 

® Abraham v. Abraham (1863). 9 
M. I. A. 199, at p. 242 ; 1 W. R. P. 

C. 1, at p. 5 ; Mahomed SidieJe v. Haji 
Ahmed (1885), 10 Bom. 1, at pp. 9, 

10 ; Eaj Bahadur v. Bishen Dayal 
(1882), 4 All. 343, at p. 347 ; Sajan 
{Musst) V. Eoop Earn (1867), 2 Agra, 

61 Surmust Kfiau v. Kadir Dad 
Khan (1865), Agra,-F. B. 39 (edition 
1874, p. 29) ; Machhbai (Bai) v. 
Hirbai (Bai) (1911), 35 Bom. 564. 
See Jowala Buhsh v. Dharum Singh 
(1866), 10 M. I. A. 511, at pp. 537, 
538 ; Hakim Khan v. Oool Khan 
‘(1882), 8 Calc. 826 ; 10 C. L. R. 603, 
doubting Rup Chand Chowdhry v. 
Lain Chmdhry (1878), 3 C. L. R. 97. 

As to caste customs, see Jina (Bai) 

V, Khartoar Jina (1907), 31 Bom. .366. 
When the Hindu law of inheritance 
^applies, converts to Islam take with 
all the liabilities annexed to the estate, 
such as the payment of ^intenance 
and debts; Eashid Karmali v. Sher* 
banoo (1904), 29 Bom. 85. 

® See Ahmedbhoy Evbibhhoy v. Cos- 
su/nibhoy Ahnwdbhoy (1889), 13 Bom. 
534, ai^ cases there cited. 

^ Mifhomd Sidick v. Haji Ahmed 
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community of the Bhandhuka Taluka in Gujerat,' and the Molesalem 
Girasias.^ 

The Indian Succession Act ® has brought under its pro- Native 

• • IT X- 1 .1 , , ^ Christiana, 

Visions all native Christians/ whether they have or have not 

elected to remain subject to the Hindu law.^ Jn marriage and 

divorce also they cease by conversion to be governed by Hindu 

law.® • 

The •illegitimate children of Hindu parents are within the lUegitimote 

• Tf** 1 children. 

expression Hindus. . 

It has b^n held that the illegitimate children of a Hindu mothtT by 
a European father arc to be treated as Hindus, if they have been brought 
up as such," but there is authority that Avhere the mother is a non-Hindu 
the children cannot bo treated as Hindus, even though the father is a Hindu. 

The mere circumstance that a man calls himself a Hindu is Profession of 
not sufficient to entitle him to the application of Hindu law,® 
but in some cases, where the parties have followed the rules of 
Hindu law, that law may be applied as a rule of equity and good ' 
conscience.® 


Conversion to Hinduism is said to be common in Northern and Southern 
India.^'* 

As the Hindu law is a personal law, a Hindu is presumed to Who are 
be governed by the schcfol of law which governs the locality 
in which he resides. schools of law. 


(1885), 10 Bom. 1, and cases there 
cited ; Sdboo Sidick (Haji) v. Ally 
Mahonied Jan Mahomed (1904jt 30 
Bom. 270; 6 Bom. L. R. 1135; 
Moosa Haji Joanaa Noorani v. Abdul 
Bahim. (Haji) (1905), 30 Bom. 107 ; 
7 Bom. L. R. 447; S. C. in Court 
below, Ahd'td (Haji) v. Hamid (Haji) 
(1903), 5 Bom. L. R. 1010. ‘ ^ 

^ Baiji (Bai) v. Santok (Bat) (1894), 
20 Bom. 53. 

® Fateaangji Jaavatsangji (Maha- 
rana Shri) v. Hariaangji Fateaangji 
(Kumr) (1894), 20 Bom. 181 ; Mooaa 
Haji Joonaa Noorani v. Abdul Rahim 
(Haji) (1906), 30 Bom. 197; 7 Bom. 
L. R. 447. 

» Act X.*of 1866, 8. 331. 

* Dagree v. PacoUi San Jao (1895), 
19 Bom. 783 ; Ponnuaami Nadan v. 
Voraaami Ayyan (1880), 2 Mad. 209 ; 
Joseph Vathiar of Nazareth (1872), 7 
Mad. H. 0. 121; Nepenhala Dehi V. Siti^ 
kanta Barter jee (1910), 16 C. W. N, 168. 


? See Acts XV. of 1872 (Christian 
Marriage) ; IV. of 1869 (Divorce). 

* Myna Boyee v. Ootaram (1861), 8 
M, I. A. 400 ; 2 W. R. P. C. 4 ; S. C. 
-on remand (1864), 2 Mad. H. C. 190. 
See Tara Chand v. Beeh Bam (1866), 
3 Mad. H. C. 50, at p. 63. 

’ Lingappa Genmdan v. Esvdaaan 
(1903), 27 Mad, 13. In that case the 
child was brought up as a Christian. 

* Raj Bahadur v, Biahen Dayal 
(1882), 4 All. 343, at p. 348. 

® Ibid, See also Abraham v. Abra- 
ham (1863), 9 M. I. A. 199, at p. 243 ; 
1 W. R. P. C. 1, at p. 6. See Mwthu- 
sami Mudaliar v. Maailamani (1909), 
33 Mad. 342. 

Mvihuaami Mudaliar v. Masila- 
mani (1909), 33 Mod. 342, at p. 349. 

Ram Das v. Chandra Daama 
(1892), 20 Calc. 409 ; Jugo Bundhoo 
Temree. v. Kunm Singh (1874), 22 
W. R. C. B. ^1. 



SCHOOL OF LAW. 


22 ^ 


FamiiiM If a Hindu migrates from one part of the country to another, 

the presumption is that he retaihs the laws and customs as to 
succession and family relations pre'^ailing in the Province, 
from which he came,^ at the time' of the migration,® and is not 
. subject to the particular Hin^u law administered in the place 
to which he migrates, or to the customs prevalent there.® 

f 

This presumption also applies to migration from FrencH India to British 
India.^ •' * 

( * 

Such presumption may be rebutted by proof, that the 
individual or his ancestors had adopted the law, usages, or 
religious ceremonies of the country of his residence.® 

“ It is not by looking merely at the performance of occasional local 
festivals that we can judge by what rule the fagiily is governed. But 
we must look to the more important rites and ceremonies which are 


1 Parhati Kuma/ri Dehi {Srimaii 
Pant) V. Jagadis Chunder Dhdbal 
(1902), 29 1. A. 82 ; 29 Calc. 433 ; 6 
C. W. N. 490 ; 4 Bom. L. R. 366 (see 
this case as to evidence supporting 
this presumption) ; Arnbobai v. Oovind 
(1898), 23 Bom. 267, at p. 263 ; 
Soorendronath Roy v. Heeramonee 
Burmonmh (1868), 12 M. I. A. 81 ; 
1 B. L. R. P. C. 26 ; 10 W. R. P. C. 
35; Gridkari Lall Roy v. Bengal 
Oovernmenl. (1868), 12 M. 1. A. 448, 
at pp. 468, 469 ; 1 B. L. R. P. 0. 44, 
at p. 46 ; 10 W. R. P, C, 31 ; RutcJie^ 
putty JhUt JIm V, Rajunder Narain 
Roe (1839), 2 M. 1. A. 133, at p. 168 ; 
Pudfuamti (Rany) v. Boolar Singh 
{Baboo) (1847), 4 M. I. A. 259; 7 
W. R. P. C. 41 ; Omnnd Chandra Das 

V. Radha Kristo Das (1909), 31 Ail. 
477 ; Lukkea Dehea v. Qurtgagobind 
Ddbey, W. R. 1864, 0. R. 66 ; Huro^ 
pershad Roy Chowdhry v. Shiba, 
Shunkuree Chowdhrain (1870), 13 

W. R. C. R. 47 ; Koomud Chunder 
Boy V. Seetakardh Roy (1863), R. 
F. B. R. 76; Sonotun Misser v. 
RaMun Mallah (1864), W. R. 1864, 
C. R. 96; Ooium Chunder BhuJtkt- 
charjee v. Obhoychum Miseer (1862), 
W. R, F. B. R. 67 ; ^ C. sub nomine 
Junaruddeen Misser v. Robin Chunder 
Perdham, Marshall, 232 ; Ram Bromo 


Pandah v. Kaminee Soonduree Dossee 
(1866), 6 W. R. C. R. 295 ; Mailathi 
Annt V. Suhharaya MudaHar (1901), 
24 Mad. 650. See Chandika Bakhah 
V. Muna Knar (1902), 29 I, A. 70; 
24 All. 273 ; 3 C. W. N. 426 ; 4 Bom. 
L. R. 570. 

2 See Vasudevan v. Secretary of 
State (1887), 11 Mad. 167, at p. 
162. 

® Soo Byjnath Persltad v. Kopilmon 
Singib (1876), 24 W. R. C. B.. 96. 

* Mailathi Anni v. Suhharaya 
Mudaliar (1901), 24 Mad. 650. 

® See Bam Bromo Pandah v. Aa- 
miner Soonduree Dossee (1866), 6 W. 
R. C. R. 296 ; Parbati Kumari Debi 
{Srimati Rani) v. Jagadis fihunder 
bhoM (1902), 20 I. A. S2; 29hlaIo. 
433 ; 6 C. W. N. 490 ; 4 Bom. L. B. 
366; Soorendronath Roy v, Hetra^ 
monet Burmoneah (1868), 12 M. 1. A, 
81, at p. 96; 1 B. L. R. (P. C.) 26, 
at p. 36 ; 10 W. R. P. C. 35, at p. 38 ; 
Raj Chunder Narain Chowdry v. 
Oocvkhund Ooh (1801), 1 Ben Sel. R. 
43 (new edition, 66) ; Ootutn Chunder < 
BfmUachaTjee v. Ohhoyclvwrn Misser 
(1862), W. R. F. B. R. 67 ; S. C. sfd> 
nomine Junaruddeen Miseer v. Nobin 
Chunder Perdham, Marshall, 2^2 ; 
Chundro ffeekhur Roy v. Nobin Soondur 
Roy (1866), 2 W, R. C. R. 197. 
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performed by them, namely, to those which attend births, maniages, and 
deaths in the family.’* ^ 

Jains would ordinarily be governed by the Mitakshara school,® but Jains, 
it has been held that in ^%Arbsence of evidence the Hindu law applicable 
in that part of the ooun^ in whi6h they dwell;)pould apparently be appli- 
cable.'* Sastri G. C. Sircar ^ says, “ The Jainas of Bengal . . . arc governed 
by the Mitakshara law of the country M their origin, and not by the Daya- 
bhaga school prevailing here.” 


*• Custom. 

In administering thfe Hindu law, the Courts are required cjnstom. 
to give effect to a custom, i.c. to a rule which in a particular 
family ® or in a particular caste or class,® or in a particular 
district,’ has from long usage obtained the force of law.® 

“ Under the Hindu system of law clear proof of usage will 
outweigh the written text of the law.” ® 

In the following enactments this principle has been recognized* by the 
Legislature ; — 


1 Ihiro Per shad Roy Choudhry v. 
Shiho Shunkuree Clunodhrain (1870), 
13 W R. Ci. R. 47. Sec Pudmamii 
{Bany) v, Doolar Sing {Baboo) (1847), 
4 M. I. A. 259 ; 7 W. R. P.^C. 41 ; 
Login v. Princess Victoria Oouramma 
of Coorg (1862), 1 Iml. Jur., O. S. 
109. 

^ Mandit Koer {Mussammat) v, 
Phool Chand Lai (1897), 2 i\ W. N- 
154. • 

** Mohaheer Pershad {LaUa) v. Kun~ 
dun Kooimr (Mussamut.) (1807), 8 W. 
R. C. R. 116, at p. 118. 

* “ Law of Adoption,” p 353. 

** A family custom is called a 
Kol^Mr. See Urjun Sing (Rawut) 
V. tlhunsiam Sing (Rawut) (1851), 

M. T. A. 169 ; Ounesh IhUt Singh (Ba- 
boo) V. Moheshur Singh (Maharajah) 
(1855), 6 M. I. A. 164; Chintamun 
Singh (Chowdhry) v. Nowlukho Ron- 
wari (Musaamut) (1875), 2 I. A. 263 ; 
1 Calc. 153 ; 24 W. R. 0, R. 255 ; 
Nanaji Utput (Bhau) v. Sundrdbai 
(1874), 11 Bom. H. C. 249, at pp. 
209, 270. 

* For instanoe, the customs of the 

Nambhudri Brahmins ; see Vaandtvan 
V. Secretary of Staite (1887), 11 Mad. 
157. . , ^ ^ 

^ A local custom is called Jhadohdr^ 


Such custom is only applicable to 
persons domiciled in the place where 
it is in force ; see Padam Kuman v. 
Suraj Kufmri (1906), 28 All. 468, 

* Hurpnrshad v. Sheo Dyal (1876), 
3 I. A. 259, at p. 285 ; 26 W. R. 
C. R. 65, at p. 70 ; Ramalakshmi 
Ammal v. Sivanantha Perumal Se- 
thurayar (1872), 14 M. 1. A. 570, at 
p. 585 ; 1. A. Sup. vol. 1 , at p. 3 ; 
12 B. L. R. 396, at p. 398 ; 17 W. R, 
C. H. 553. 

® Collector of Madura v. Moottoo 
Rarmlinga Sathupathy (1868), 12 M. 
I. A. 397, at p. 430 ; 1 B. L R. 
P. C. 1, at p. 12 ; 10 W. R. P. 17, 
at p. 21 ; Tara Chand v. Reeb Ram 
(1866), 3 Mad, H. 0. 60, at pp. 55-58 ; 
Nanaji Utpat (Bhau) v. Sundrabai 
(1874), 11 Bom. H. C. 249. See 

*‘Manu,” chap. i. paras. 108, 110; 
chap. viii. x^ras. 41, 46 ; “ Mitak- 
shara,” , chap. i. s. 3, para. 4 ; 

“ Dayatattwa,” chap. i. para. 33 ; 
** Mayukha,” chap. i. s. 1, para. 13. 
Dr, J. N. Bhattaoharya (‘‘Hindu 

Law,” 2nd ed., pp. 50, 51) contends 
that according to the ti ue translation 
of Mann’s Code, custom does not 

prevail against an express provision 
of law. 
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Bom. Beg. IV. of 1827, s. 26 ; Madras Civil Courts Act (III, of 1873), 
s. 16 ; ' Lower Burma Courts Act (XI. of 1889), s. 4 ; Central Provinces 
Laws Act (XX. of 1876), s. 6 ; Oudh Laws Act (XVIII. of 1876), s. 3 ; 
Punjab Laws Act (IV. of 1872), s. 6, as amended^by Act XII. of 1878, s. 1, 

The Courts tannot give effect to a custom unless it be 
ancient,^ definite,® continuous,® notorious,* and reasonable.® 
It is invalid if it be opposed to an express enfMStment of the 
Legislature,® to morality, to public policy,® or to 'justice. 


^ Hwpurshad v. Sheo Dyal (1876), 
3 1. A. 269, at p. 286 ; 26 W. R. C. R. 
56, at p. 70 ; Ramalakshmi Ammal v. 
Sivanantha Perumal Sethurayar 
(1872), U M. 1. A. 570, at pp. 586, 
586 : I. A. Sup. vol. 1, at p. 3 ; 12 
B. L R. 396, at p. 398 ; 17 W. R. C. 
R. 663. S. C. in court below; 8%va- 
nananja Perumat SetHurayar v. Muttu 
Ramalinga Sethurayar (1866), 3 Mad. 
H. C. 75, at p. 77 ; Nugendur Narain 
(Rajah) v. Ruglioorudh Narain Dey^ 
W. R. 1864, p. 20, at p. 23. 

* Or, as it may be expressed, cer- 
tain, precise, and conclusive. Hur~ 
pwrshad v. Sheo Dyal (1876), 3 1. A. 
269, at p. 286 ; 26 W. R. C. R. 65, 
at p. 70 ; RamakanUi Das Mahapatra 
V. Shamanand Das (Ckowdhuri) (1908), 
36 1. A 49 ; 36 Calc. 690 ; 13 C. W. K. 
581 ; 11 Bom. L. R. 630 ; RajHshen 
Singh v, Ramjoy Surma Mozoomdar 
(1872), 1 Calc. 186, at pp. 196, 196 ; 
19 W. R. C. R. 8, at p. 11 ; Bhagawan 
Das V. Bcdgdbind Sing (1868), 1 
B. L. B. S. N. IX , ; Doorga Pcrshad 
Singh (Tekmt) v. Doorga Kooeree 
{Tekaetnee)(lSlS), 20 W. B. C. R. 164, 
at p. 167. 

* In other words, uniform, un- 
interrupted, invariaUe. Nugendur 
Nc^ain (Rajah) v. Ruyhoonaih Narain 
Dey, W. R. 1864, p. 20, at p. 24; 
Ramalakshmi Ammal v. Sivanantha 
Perumal Sethurayar (1872), 14 M. L 
A 670, at pp. 685, 686 ; I. A Sup. 
vol. 1, at p. 3 ; 12 B. L. R. 396, at 
p. 398 ; 17 W. R. C. R, 663; S. C. in 
Court below, Sivanananja Perumal 
Selhvrayar v. MuUu Ramalinga Sethu- 
rayar (1866), 3 Mad. H. C. 76, at p. 
77 ; Oopalayyan v, SaghvpaUayyan 
(1873), 7 Mad, B. C. 2^, at p. 254; 


Soorendronatk Roy v. Heeramonee 
Burmoneah (1868), 12 M. 1. A. 81, at 
p. 91 ; 10 W. R. P. C. 36, at p. 36; 
Rajkishen Singh (Rajah) v. Ramjoy 
Surma Mozoomdar (1872), 1 Calc. 
186, at p. 195 ; 19 W. R. C. R. 8, at 
p. 11; Jugmohandas Mangaldas v. 
Mangaldas Nathvbhoy (Sir) (1886), 
10 Bom. 628, at p. 643. See Amrit 
Nath Choivdhry v. Gauri Nath Chow- 
dhry (1870), 6 B. L. R. 232, at p. 
238 ; Jameelah Khatoon v. Pegul Ram 
(1864), I W. R. C. R. 250 ; Vandra- 
van Jekisan (Paid) v. Manilal Chuni- 
lal (Patel) (1891), 16 Bom. 470, at 
p. 476. 

* Se6 Juggornohun Ohose v. Manick- 
chund (3869), 7 M. 1. A., 263, at p. 
282 ; 4 W. R. P. 0. 8, at p. 10 ; Oopa- 
layyan v. Raghupatiayyan (1873), 7 
Mad. H. C. 260, at p. 254. 

® Igurpwrshad v. Sheo Dyal (1876), 
3 I. A. 259, at p. 285 ; 26 W. R. C. R. 
56, at p. 70 ; Lutchmeeput Singh v. 
Sadaulla Nushyo (1882), 9 Calc. 698, 
at p. 703 ; 12 C'. L. R. 382, at p. 
388. 

* As for instance when the dedica- 
tion of minors as dancing-girls of a 
pagoda amounts to an offence under 
SB. 372 and 373 of the Indian Penal 
Code (Act XLV. of I860). Ex parte 
Padmavati (1870), 6 Mad. H. C. 416 ; 
Queen Empress v. Ramanna (1889), 
12 Mad. 273 ; Srinivasa v. Annasami 
(1892), 15 Mad. 323 ; Reg, v, Jaili 
Bhavin (1869), 6 Bom. |[. 0. Or. 
0.60. 

^ Chinna Ummayi v, Tegarai Chdti 
(1876), 1 Mad. 168. See also San- 
karalingam Chetti v. Svbban CheUi 
(1894), 17 Mad. 479; QhaaUi v. 
Unmo Jm <1893), 20 I, A. 193; 
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equity, and good conscience.^ A custom must be estabUshed 
by clear and unambiguous proof,^ and must be construed 
strictly.® ^ 

With the exception of an old decision in Calcutta/ by Grey» C.J., Ancieiit. 
which fixed 1773, the date of the of Parliament which established 
the Supreme Court, and 1793 the date when Regulations commenced to 
be registered as th^ time for the commencement of legal memory in Calcutta^ 
and the ^ofussil respectively, there is no decision which has professed to 
define the* expression “ £^noient.” That expression is apparently coincident 
with the expression “ from time immemorial.” ® 

“ What .the law requires before an alleged custom can receive the 
recognition of the Court, and so acquire l^al force, is satisfactory proof 
of usage so long and invariably acted upon in practice as to show that 
it has by common consent been submitted to as the established governing 


21 Calc. 149; This is expressed by 
Manu,” chap. viii. para. 41, as 
“ if they be not repugnant to the 
law of God.” 

^ See Vnrnwkh Valiar {Rajah) v. 
Ravi Vurnuih Mutha (1876), 4 I. A. 
76 ; 1 Mad. 235. Oudh Iaws Act 
(XVIII. of 1876), s. 3 ; Punjab Laws 
Act (XIL of 1878), s. 1, As to 
marriage brocage contracts, pe© poet, 
p. 48. * 

“ Rafnalakdhmi Ammal v. Siva- 
Tianiha Perumal Sethurayar (1872), 
14 M. I. A. 570, at pp. 585. 586; 
L A. Sup. vol. 1, at p. 3 ; 12 B. L. B. 
396, at p. 398 ; 17 W. R. C. R.a653. 
S. C. in Court below ; Sivanananja 
Perumal Sethurayar v. Muttu Rama- 
liriga Sethurayar (1866), 3 Mad. H. C. 
75, at p. 77 ; Nvffendvr Naradn 
(Rajah) v. Rughoonath Narain Dey, 
W. R. 1864. p. 20, at p. 23 ? Strumah 
Umah V. Palathm Vitil Marya 
Coothy Umah (1871), 15 W. R. P. C. 
47 ; LuchmvTi Lall v. Mohun LaU 
Ehaya Oayal (1871), 16 W. R. 0. R. 
179 ; Shidhojirav v. Naikojirav (1873), 
10 Bom. H. C. 228 ; Vam^avan 
Jekisan (Patel) v. ManilcU Chunilal 
(Patel) (1891), 16 Bom. 470. See 
Amrit Nath Ckowdkry v. Oauri N<xth 
Chqwdhry (1870), 6 B. L. R. 232, at 
p. 238 ; NeeUnsto Ddt Burmemo v. 
Beerchunder Thahoor (1869), 12 M. L 
A. 623, at p. 542 ; 3 B. L. R. (P. C.) 
13, at p, 19 ; 12 W. R. P, Q. 21, at 
p. 24 ; Bha^ndas Tejmal v. Rajmal 


(1873), 10 Bom. H. C. A. C. 241; 
Lakshmappa v. Ramava (1875), 12 
Bom. H. 0. 362, at p. 383. 

* Hurpurshad v. Sheo Dyol (1876), 
3 I. A. 259, at p. 285 ; 26 W. R. C. R. 
55. at p. 70. 

* Clarke’s “ Reports,” pp. 113, 114. 
Sircar’s “ Vyavastha Darpana,’* 2nd 
ed., p. 314. The reason for this 
decision was that from the dates 
mentioned the powers of making laws 
were vested in the British Legislature. 
Sir G. D. Banerjee (“ Law of Mar- 
riage,” 2nd ed., p. 224), questions 
the oorrectnesB of the above-men- 
tioned decision of Grey, C.J., and 
adds, “ We may at any rate fairly 
say, that in the Hindu law, not only 
is it unnecessary to trace back the 
existence of a custom to any definite 
date, but even the indefinite condition 
of being ancient may, in favour of 
some classes of customs, have to be 
dispensed with.” It certainly seems 
unreasonable thus to fetter the growth 
of customs, which are encouraged by 
the Hindu law, and which are a means 
by which that law can be adapted to 
modem requirements. 

^ See Jjuchmun LaU v. Mohwi LaU 
Bhaya GaytU (1871), 16 W. B. 0. B. 
179; Umrithnath Choiodhry v. Gfou* 
reenoith Ohowdhry (1870), 13 M. I. A. 
542, at p. 649 ; 16 W. B. P* C 10, 
at p. 12. S. 0. in Court lislow, 
6 B L* R. 232. 
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‘anoe of 
otUtoin* 


New grant of 
property 
formerly im- 
partible. 


Immorality* 


rule of the particular family, class, or district or country.” ^ Such proof 
raises a presumption that the usage was an ancient one.^ 

So far as continuity is concerned there seems to be a distinction between 
a family custom and a local custom. In the"^3^er case it is competent 
to the family to discontinue the custoxh, as for^ instance a custom of 
irapartibility,® or may have been accidentally discontinued.^ In the 
latter case the omission of individufils to follow the custom could not have 
the effect of destroying it, as it is a part of the lex loci, and binds all persons 
-within the local limits in which it prevails.® • • 

When the custom has been proved the burden is upon the paijy alleging 
the discontinuance to prove that f act.^ 

A family custom that property shoifld remain impartible, is not neces- 
sarily destroyed by a new grant being made by the Govortiment to a 
member of the family,’ but where a now tenure is created, and there is 
nothing in the circumstances under which the new grant was made to lead 
to the inference that the Government had in view in making the new 
grant the creation of an impartible zomindari as an exception to the 
ordinary rule of the Hindu law, the ordinary rules |»f Hindu law apply.” 

A family custom is personal, and does not apply to subsequent owners 
of the land hel^ by the family.** 

The following are illustrations of customs which have been hold void 
for immorality : — 

A custom allowing a woman to remarry during the lifetime of her 
husband and without his consent.*® 

A custom for dancing-girls to adopt daughters under circumstances 


' Simnamnja Perumal Sdhurayar 
V, MiUtu Ramalinga Sethuraynr (1800), 
3 Mad. H. C. 75, at p. 77. S. C. on 
app<;a1, Ramalakshmi Animal v. Rim- 
7w.ntha Perumal Rethurayar (1872), 
14 M. I. A. 570 ; 1. A. Sup. vol. I ; 
12 B. L. R. 390; 17 W. R. (1. R. 
563 ; ShidJiojirav v. Naikojirav (1873), 
10 Bom. H. (I 228, at p. 234. 

* See Ramammi v. Appavu (1887), 
12 Mad. 9, at p, 14 ; Namji Utpat 
{Bhau) v. Sundrabai (1874), 11 Bom. 
H. a 249. 

^ It was assumed that such dis- 
continuance was possible in Lekhraj 
Kunwar {Thahurain) v. Harpal Singh 
(Thahur) (1911), 39 1. A, 10; 34 
AU. 66; 16 a W. N. 217; 14 Bom. 
t. R.33. . 

* Rajkishen Singh v. Rdmjoy 
Surma Mozoomdar (1872), 1 Calc. 
186, at p. 195} 19 W. R. C. R. 8, 
at p. 12 ; Sarah jit ParUvp Bahadar 
Sdhi V. Iniarjit Fartap Bahadur Sahi 
(1904), 27 All. 203* 

^ Rajkiahen Singh v. Rcmjoy 

Surma Mozoom^r (1872), 1 Calc, 186, 


at p. f95 ; 19 W. R. C. R. 8, at p. 12. 

® Saved) jit Pariap Bahadur Sahi v. 
Indarjit Partap Bah’idur Sahi (1904), 
27 All. 203. 

’ Si^o Beer Pertah Sahee {Bahoo) 
V. ftajendcr Pertah Sahee {Mahara- 
jah) (1807), 12 M. 1. A. 1 ; 9 W. R. 
P, C!. 1 5 ; Muita Vnduganadlui Te.var 
V. Doraninga Tevar (1881), 8 I. A. 
99 ; 3 Mad. 290 ; Jaganatlta v, Raina- 
bhndra (1888), 11 Mad. 380; Kachi 
Yuva Bangappa KaUakha Thola 
Udayar v. Kachi Kalyana Rangappa 
Kallakka Thola Udayar (1901), 24 
Mad. 662. 

* Merangi, Zemindar of, v. Salru- 
charla Ramahhadra Razu (Sri Rajah) 
(1891), 18 I. A. 45, at p. 63; 14 
Mad. 237, at p. 245 ; Venkata Na- 
rasimha Appa Row Bahadur (Bajah) 
V. Norayya Appa Bom Bahadur 
(Rajah) (1879), 7 I. A. 38 ; 2 Mad. 
128 ; 6 C. L. R. 163. 

• Qopal Das Sindh v. Nurotum 
Sindh (1845), 7 Ben. Sel. R. 195 (2nd 
ed., 230). 

. 1® Post, p. 82. 
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which would amount to a traffic in miner's as prohibited by ss. 372 and 
373 of the Indian Penal Code ; ^ but except where the recognition of the 
rights alleged would countenance such a traffic, or the usage is in itself 
immoral,^ the Courts effect to the rights of dancing-girls attached 

to Hindu temples in respect of endowments for their support/ and also 
to the peculiar usages of the dancing-girl and prostitute classes with 
regard to adoption * and succession/ • 

A custom will not be applied unless those following the custom are 
convinced in cc^Jbienco that they are acting in accordance with law." 

Judicial recognition is not a condition precedent to the 
validity of a custom,’ iDut {Juch recognition may be of great 
value as evidence of the existence of that custom.® . 

In the case of persons governed generally by the Hindu 
law, the burden of proving a custom derogatory to that law 
lies upon the person who asserts it.® 

If it be shown that a custom applies to a particular class or community 
the burden of showing that the individual member is not bound by it lies 
upon the person asserting such exception.'" 


1 Act XLV. of 1800. 

® Chinna JJmmayi v, Texjarai Cheiti 
(1876), 1 Mad. 168. 

’ Tara Naikin v. Nana Lakskman 
(1889), 14 Bum. 90 ; Katnqlam v. 
Sadagopa Sami (1878), 1 Mad. 356; 
Mathura Naikin v. Nfiu Naikin (1880), 
4 Bom. 545, at p. 505. 8oe Chinna 
Ummayi v. Tegarai CheUi (1876), 

1 Mad. 168. 

♦ Post, pp. 157, 158. 

® Tara Munnee Dossea v. Moke 
Buneanee (1846)', 7 Ben. Sel. K. 273 
(2nd ed., 325) ; Sivaaanyu v. Minal 
(1889), 12 Mad, 277; Kamakshi v. 
Nagaralhnam (1S70), 5 Mad. H. 0. 161. 

^ Gopalayyan v. Jtaghupatlayyau 
(1873), 7 Mad. H. (\ 2^, at p. 254. 
Heo Vandravan Jekiaan {Paid) v. 
Manilal Chunihl {Pcdel), (1891), 16 
Bom. 470, at p. 476, 

’ See Mayne’s “ Hindu Law,” 7ih 
od., pp. 66-68. In Narasammal v. 
Balaramacharlu (1863), 1 Mad. H. C. 
420, at p. 424, Holloway, J., said, 
A very short experience will suffice 
to satisfy any judge that a pandit 
will always overcome a passage of 
Hindu law too stubborn for other 
manipulation by the often baseless 
allegation of custom.” He proceeds 
to say, ” And in our judgment no . 


custom, how long soever continued, 
which has never been judicially recog- 
nized, can be permitted to prevail 
against distinct authorit 3 ^” i^ 
submitted that this last proposition 
cannot be supported, 

8 8ee Act I. of 1872, s. 42. 

® Bhagivan Singh w Bhagwan Singh 
(1899), 26 I. A. 153, at p. 166; 21 
Ail, 412, at p. 423 ; 3 0. W. N. 454, at 
p. 459 ; 1 Bom. L. R. 31 1 ; Clmndika 
Bdkah V, Muna Kuar (1902), 29 1. A. 
70 ; 24 All. 273 ; 6 0. W. N. 426 ; 4 Bom. 
L. R. 376 ; Fanindra Deb Raikut v. 
Rajeaivar Dasa (1885), 12 1. A. 72, at 
p. 81 ; 11 Calc. 463, at p. 476 ; Baaava 
V. Lingangavda (1894), 19 Bom. 428, 
at p. 473 ; Desai Banckhoddaa v. Eawdl 
Nathvbai (1895), 21 Bom. 110, at pp. 
116, 117 ; Bhagvandaa Tejmal v. Baj- 
mal (1873), 10 Bom. H. C. 241, at p. 
200 ; Narayan Babaji v. Nana Mano- 
har (1870), 7 Bom. H. C. A. C. 163, at 
p. 175 ; Mahendra Singh (Rajah) v. 
Jokha Singh (1873), 19 W. R. C. R. 
211 ; Jeetwdh Sahee Deo (Thahoor) v. 
LokencUh Sahee Deo (1873), 19 W. R. 
0. R. 239; and oases, anie, p. 25, 
note 2. 

See QUabai v. Shivbahaa (1902), 
4 Bom. L. B. 376. 


Judicial 

recognition. 


Burden of 
proof of 
onstom. 
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In the case of a tribe or family which are not originally Hindu, but 
whioh has adopted Hinduism, the burden of proving that the family is 
governed in a particular matter by the Hindu law is upon the person 
who asserts that it is so governed,^ 

As to proof of the devolution of an impartible Raj, see Mohesh Chunder 
Dhal V. Satrughan ^hal (1902), 29 I. A. 62 ; 29 Calc. 343 ; 6 C. W. N, 
459 ; 4 Bom. L. R. 372. • 

As to proof of the easterns of Jains, see Harmhh Pershad v. Mandil 
Doss (1899), 27 Calc. 379. * . 

As to the mode of proof of a custom, see Act I. of 1872, ss. 1^, 32, 42, 
4,8,. 49. 

“ The kind of evidence that ought t6 be regarded is evidence showing 
that the right claimed by custom was more or less contestSd and the 
contest abandoned by some one who, if the custom hod not existed, would 
have been entitled, or evidence showing that generally in the district the 
custom was followed to the exclusion of persons who, if it had not been 
for the custom, would presumably have enforced the right under the 
general law.” ^ Decrees and an understanding in tiie family,** entrif^s in 
village records, and answers to official inquiries ^ declarations of the heads 
of families ” are ^all evidence. 

^ As, for instance, the law of 
adoption, Fanindra Deb Raikat v. 

Rajeawar Dass (1885)* 2 I. A, 72, at 
p. 81 ; 11 Calc. 463, at p. 476. 

* Rama Navd v. Svagiani (1894), 

16 AU. 221, at p, 223. 

* Mohesh Chunder Dhal v, Satrug- 
han Dhal (1902), 29 I. A. 62; 29 
Calc. 343 ; 6 0. W. N. 469 ; 4 Bom. 

L. R. 372. 

* Parhaii Kumvar v. Chandarpal 


Kuntoar (Rani) (1909), 36 I. A. 126; 

31 All. 457 ; 13 C. W. N. 1073 ; 11 
Bom. L. R. 890. As to a wajib ul arz, 
see Anant Singh (Thakur) v. Durga 
Singh (Thakur) (1910), 37 I. A. 191 ; 

32 A11..363 ; 14 C. W. N. 770 ; 12 
Bom. L. R. 604. 

® Hiranath Koer (Mdharani) v. 
Ram Narayan Sing (Baboo) (1872), 
9 B. L. R. 224 ; 17 W. R. C. R. 316. 
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• HUSBAND AND WIPE. 

*• Marriage. 

• « 

The relai^onship of husband and wife is created by a marriage, creation ot 
entered into by two persons, who are each competent, according 
to Hindu law, to enter into the state of marriage,^ and who are 
not debarred by that law from intermarrying,® siich mamage 
being performed \^th the ceremonies prescribed by that law.® 

According to Hindu ideas, marriage has for its object the performance Objeot of ' 
of religious duties. It is a sanskar, that is, an essential ceremony, held waoiage, 
indispensable to constitute the perfect purification of a Hindu. ^ It i's 
the last of the ten mnslears necessary for the regeneration of males of the 
twice-born classes,*^ and is the only one prescribed for women and for 
Svdras,^ 

Marriage is essential to a Hindu in order that by begetting a son he Necessity for 
may be delivered from the hell called putt to which the shades of a sonless roe-rriag©. 
man, are, according to Hindu ideas, doomed,^ that he may repay the debt 
he owes to his forefathers,® and that ho may be able to perform such of 
the most important religious acts.^ 

It is the imperative religious duty of a father, or other Duty of 
guardian,^® to cause a ^rl to be married, before she attains 
puberty, to a suitable husband, capable of procreating children.^^. 

There is, however, no legal obligation.^® 


^ Post, pp, 30-34. 

• Post, pp, 34-42. * 

» Post, pp. 64-66. 

• Wilson’s “ Glossary,” p. 463. 

® Oolebrooke’s “Digest,” vol. iii., 
p. 104, note. 

• Colebrooke’s “Digest,” vol. iii., 

p. 96. See v. i2aa- 

gacharyvlu (1890), 14 Mad. 316, at 
p. 318; Eamestoara Saatri v. Feera* 
charlu (1910) 34 Mad. 422. 

’ “Manu,” chap. ix. para. 138; 
“ Dayabhaga,” ohap. v. para. 6 ; 
“Dattaka Mimansa,” chap. i. para. 
5; Colebrooke’fi “Digest,* vol. .iii. 
pp. 168, 293, 294. 


® “ Dattaka Mimansa,” chap. i. 
para. 6. 

* Bhattaoharya’s “Hindu Law,” 
2nd ed., p. 81. 

As to the persons upon whom 
the duty devolves, seeposf, pp. 42-47. 

Jumoofm Dasaya Chowdhrani v. 
Bamasoonderai Baaaya Chowdhrani 
(1876), 3 I. A. 72, at p. 78 ; 1 Calc. 
289, at pp. 294, 296 ; 26 W. B. C. B. 
236, at p. 236;- Veukatat^ryulu v. 
BangaxharyuLu (1890), 14 Mad. 316, 
at p. 322. 

Sundari AmmtU v. JSaitramania 
Ayyar (1909), 26 Mad. 605. 
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[chap. I. 


Duty of Although the law permits the marriage of boys who have 

guM iMi o majority,^ and marriage is a religious necessity for 

them, 2 such marriages by male minoig^o not seem to have 
been contemplated by the sages and eany writers on Hindu 
law.® There is,cit is submitted, a moral or religious obligation 
upon a parent, or other guardian, to provide a wife for a boy, 
as there is to provide a husband for a girl,^ and* there is a right 
to provide for his marriage, and for its expenses.® ■>' 


Who MAY Marry. 

SpetLtto Unless expressly prohibited by a provision of the Hindu 

marry. law, any male Hindu is competent to marry, and every un- 
married Hindu female is competent to be given in marriage.® 

A garhari gosavi is competent to contract a valid marriage.^ 

The Hindu law regards the bridegroom as the person who marries, 
and the bride as the person who is taken in marriage.*^ 

Dofoou. Physical and mental defects, even if they be such as to 

cause exclusion from inheritance,® do not invalidate a marriage.^® 

Lunacy. Unaoundriess of mind does not invalidate a marriage. 

“ To put it at the highest, the objection to a marriage on the ground 
of mental incapacity must depend upon a question of degree.'* 


1 Post, p. 31. 

* Ante, p. 29. Sundrahai v. Nhri- 
mrayana (1907), 32 Bom. 81 ; 9 Bora. 
L. R. 1366. 

® “Manu,” chap. ix. para. 94; 
Bhattacharya’s “Hindu Law,” 2nd 
ed., pp. 81, 82. See Banerjoc’s 
“ Law of Marriage,” 2nd ed., p. 36. 

® Sec Kamc^wara Saatri v. Veera- 
cftarlu (1910), 34 Mad. 422 ; and Sun- 
drabai v. Shrinarayana ( 1907), 32 Bom. 
81 ; 9 Bom. L. R. 1366 ; dissenting 
from Oovindarazulu Narasimham v. 
DevarabhoUa VmkatamraaayyaiWi^i), 
27 Mad. 206. 

® Kameawara Sastri v. .Verracharlu 
(1910), 34 Mad. 422 ; Oovindarazulu 
Nwaaimham v. Ikva/rahhotla Venkata- 
Tuiroaayya (1903), 27 Mad. 206, see 
post, p. 49. 

• Banerjee’s “ Law of Marriage,” 
2iid ed., 33. 

, ^ Qikibai v., ^vdbalm (1903), 5 


Bom. L. R. 318. 

® ftanerjoc’s “ J^aw of Marriage,’* 
2nd ed., 34 ; Bhattaohar^’^a’s “ Hindu 
Law,” 2nd ed., 81. 

® As to the physical defects which 
cause exclusion from inheritance, 
see Bhattacharya’s “ Hindu Law,” 2nd 
Oil., 349-361 ; Sircar’s “Hindu Law,” 
pp. 232-236 ; Mayne’s “ Hindu Law,” 
7th ed., pp. 806-809, and cases there 
cited ; post, pp. 354-367. 

“Manu,” chap. ix. para. 203; 
“ MitakshOra,” chap. ii. s. 10, paras. 
9-11 ; “ Vivada Chintamani ” (P. 0. 
Tagore’s translation;, p. 244 ; “ Vya- 
vahara Mayukha,” chap. v. s. 11, 
para. 11, “ Smriti Chandrildr,” chap. v. 
para. 32. 

n Mouji Lai V. Chandrahati KumaH 
{Muaammai) (1911), 38 I. A. 122, at 
p. 126 ; 38 Calc. 700, at p. 706 ; 16 
C. W. N! 790, at p. 793; 1? Bom. 
L. R. 634, at p. 641. 
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Pundits bath in Bengal ^ and Bombay ^ have given opinions that it does 
not invalidate a marriage. Sir G. D. Banerjee points out that there are 
indications in the law from which it would appear that lunatics are con- 
sidered competent to but he also says * that, as a lunatic is 

incompetent to accept gift of a bride, it is not easy to understand 
how his marriage can bo regarded as marriage at all. ^ 

The question of mental incapacity ^is one of degree. The Court will 
presume in favour of the validity of the marriage, and the legitimacy of the 
children,® « - 

The ancient authorities permitted a eunuch to marry on the ground Impoteabe. 
that his wife could raise up a son to him by a man legally ap^iointed ® 
but now that the system of niyoga ^ is obsolete, it may bo a question 
whether thooCoui'ts will not declare the marriage of an impotent person ' 
to be void.® 

Except that in the case of the twice-bom classes marriages Ago for 
cannot take place before investiture with the sacred thread,® 
a male Hindu of an^ age can marry. 

A female Hindu of any ago can be given in niarriage.^^ 

The Hindu religion requires a girl to bo given in marriage before she 
attains the ago of puberty,^'* but there is nothing in the Hindu law to 
invalidate tin? marriage of a woman who has attained puboity.^'^ 

As to the necessity for the consent of a guardian in the case of the 
marriage of minors, see pp. 42-47. 


^ Sec Vcnkatacharyulu v, Manga- 
charyvla (1800), 14 Mad. 310, at p. 
318 ; Dabychurn Miitcf v. Madhacharn 
Mittcr (1817), 2 Mori. Dig. 09. 

2 West and Buhler’s “Hindu Lep',” 
2ud cd., p. 274. 

* “ Law of Marriage,” 2nd ed., y* 
30 ; “ Manu,” chap. ix. para. 203 ; 
“ Daya Bhaga,” chap. v. para. 18 ; 
“ Mitakshara,” chap. li. a. 10, paras. 
0-11 ; “ Vivada Chintamani ” (P. O. 
Tagore’s translation), p. 244 ; “ SmritP 
Chandrika,” chap. v. para. 32 ; 
“ Vyavahara Mayukha,’* chap. iv. 
8. 11, para. 11. 

* P. 37. 

® Mouji Lai V. Chandrabati Kumari 
{Muaamnmt) (1911), 38 I. A. 122; 
38 Calc. 700; 15 0, W. N. 790; 
13 Bom. L. Jl. 634. 

® “ Manu,” chap. ix. para. 203 ; 
“ Daya Bhaga,” chap. v. para. 18. 

^ Post, pp. 96, 134. 

* See Banerjee’fl “ Law of Mar- 
riage,” 2nd ed,, pp. 38, 30;^ Para- 
sara, quoted in VictyaHagar’s ‘'Mar- 


riage of Hindu Widows,” pp. 4, 7. 
Steele, p. 107 ; Kanafu jRam v. 
Biddya Ram (1878), 1 All. 549, at 
p. 561, 

® The rule is that tlie iuvestiturc 
of a Brahmin should take place in 
the eighth, that of a Ksitatrya in 
the eleventh, and that of a. Vaisya 
in the twelfth year from his con- 
ception, “ Manu,” chap. ii. x^ara. 30. 

Banerjoe’s “ Law of Marriage,” 
2i!d ed., 35. Bhattaoharya's Hindu 
Law,” 2nd cd., 82. See VcnJcaiachar- 
yulu V. Rangacharyulu (1800), 14 Mad. 
316, at p. 318. 

Sir G. D. Banerjee (“Law of 
Marriage,” 2nd ed., 43) sa3 s, “ Ordi- 
narily the lowest age for marriage is 
eight years, but Manu allows a girl 
to be married even before the proper 
age, if a proper union is secured ” 
(“ Manu..” chap. ix. para, 88, and note 
by Kulluka). 

Afde, p. 29. 

Banerjee’s “Law of ^Carriage,” 
2nd ed., 43. 
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A Hinda ^ may at bis pleasure marry any number of wives, 
although be bas a wife or wives bving.^ 

Ko effect can be given to an agreement puf$^d)mg to avoid a marriage 
on the taking of a second wife during the lifetime of the first,^ and appa- 
rently an agreem^t not to enter into such second marriage would be 
against the policy of the Hindu L^vv.^ 

Contracting a second marriage during the lifetime of the wife is called 
adhivedam, or supersession, but does not in any way fin 5 )ly that the first 
wife is deserted.^ , » 

' The Hindu writers prescribe that a present (adhivedanika) should bo 
^ given to the wife as compensation fof her supersession, but they do not 
agree as to the amount.® Such compensation could not apparently be 
claimed in a Court of law. 

A Hindu, who has become a Christian, cannot take to 
himself another wife while his wife is alive.'^ 

He can do so on his return to Hinduism.® 

A woman^ cannot marry another man while her husband 
is alive.® 

Although the Courts will not recognize a custom which permits a 
wife at her pleasure to desert her husband and marry another man,^® at 


^ Even if he has at one time pro- 
fessed Christianity, 3 Mad. H. G. 
App. vii. 

■ See Virasvami Chetii v. Appa- 
emmi Chetti (1863), 1 Mad. H. C. 
375 ; Arumv/gam v. Tulukanam (1883), 
7 Mod. 187, at p. 188; Thapiia 
Peter v. T/iapita Lakshmi (1894), 
17 Mad. 235, at p. 239 ; Huree BJtaee 
Nana v. Nuthoo Kodber (1810), 1 Borr. 
59 ; Banerjee, “ Law of Marriage,” 
2n(l ed., pp. 39, 40, 128 ; Daya 
Bhaga,” chap. ix. para. 6, note ; 
Sircar's “ Vyavastha Darpana,” p. 
672. Polygamy is not permitted to 
members of the Brahmo Somaj; Sana- 
luxmi v. Vishntiprasad Hariprasad 
(1903), 28 Bom. 597; 6 Bom. L. B. 58. 

* Bitarim v. Aheeree Eeerdhnee 
(Mussatnvi) (1873), 11 B. L. B. 
129; 20 W. B. C. B. 49. 

* See ibid., per Kemp, J., 11 B. L. 
B., at p. 135 ; 20 W. B. C. B., at p. 
50. Would it not be, from the Hin- 
du point of view, an agreement in 
lestriunt of marria^ and therefore 
void under s. 26 of the Indian Con- 
tract. Act (IX. pf 1872) ? 


‘ See “ Mitakshara,” chap. ii. s. 11 
paras. 2 -(note) and 35 ; Emperor v 
Lazar (1907), 30 Mad. 5^. 

• See Banerjee's “ Law of Mar- 
riage,” 2nd ed., p. 130; “ Mitak- 
shara,” chap. iL s. 11, para. 35; 

Bayakrama Sangraha,” chap. vi. 
para. 31 ; Colebrooke’s “ Digest,” 
vol. hi. p. 661. 

’ See Thapiia Peter v. Thapiia. 
Lakshmi (1894), 17 Mad 235; Ante, 
p. 20, note 1. 

® Emperor v. Anthony (1910), 33 
'^d. 371.; (1866), 3 Mad. H. C. App. 
vu. See, however, Emperor v. Lazar 
(1907), 30 Mad. 560. 

• Thapiia Peter v. ThapUa Lakehm 
(1894), 17 Mad. 235, at p. 239. 
“ Manu," chap. vih. para. 226 ; 
chap. ix. paras. 46, 47, 71. See 
Binantmal v. Administrator-'Oeneral 
of Madras (1885), 8 Mad. 169, at 
p. 173. 

NarayanBharthi v.LavinyBhafihi 
(1877), 2 Bom. 140 ; Beg. v. Sambhi 
Baghu (1876), 1 Bom. 347 ; Beg. v. 
Karsm. Ooja (1864), 2 Bom. H. C. 
124; Uji V. Bathi Lain (1870), 
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any rate where the first husband did not consent to the second marriage,^ 
it would apparently give effect to a custom permitting such remarriage 
on desertion by the husband*^ A custom authorizing such remarriage 
in case of the husband’sfjNiprosy might also be valid.^ No effect could 
be given to the decision of a panchayet or of a paste which authorizes a 
remarriage/ except, perhaps, where by custom a valijjf <livorco could be 
effected by such deciinon,® • 

Where divor«e is permissible ‘by custom,® or where a divorce Hemarriage 
has beep decreed under Act XXI. of a woman 

remarry. , ^ 

The mg-rriage of a girl, who has been betrothed ® (but not BetrothedgirL 
married) to another man, is valid.® 

A widow can remWry.^® Remarriage of 

widow. 

As to the forfeiture of her rights on remarriage, see post, pp. 353, 354. 

Except in the cose ^ a. special custom the remairiage of widows was 
prohibited by the Hindu law, which was in force at the time of the passing 
of Act XV, of 1856.^® 

The Hindu law placed certain restrictions upon marriage Moral ^ 
by rules, which are now treated as operating only as moral 
injunctions. 

Impurity arising from the birth or death of a relation was treated as a 
disqualification.^^ 

The marriage of a youngdt brother before an elder brother, or of a 
younger sister before an elder sister, was prohibited. 


7 Bom. H. C. A. C. J. 133; Reg. v. 
Mariohar Baiji (1868), 5 Bom. H. 0. 
Cr. C. 17. See in the matted of 
Chamia {Mutast) (1880), 7 0. L. R. 
354. 

1 Sec Khemkor v. UmiasJiankar 
Baruihhor (1873), 10 Bom. H, C. 381. 

* V irasangappa v. Budrap pa { 1885), 

8 Mad. 440. See Sinammitl v. 
ministrator-Oeneral of Madras (1886), 
8 Mad. 160, at p. 173. 

* See Reg. v- Bambha Baghu (1876), 

1 Bom. 347, at p. 352. 

* See Bissuram Koiree v. The 
Empress (1878), 3 C. L. R. 410, at 
p. 413; Beg.v. Samhhu Baghu (1876), 

1 Bom. 347. 

* See poS, p. 69. 

® Poet, p. 69. 

^ Post, p. 60. ^ 

* Post, p. 64. 

* Lakhi Priya v. Bhairoh Clwndra 
Chawdhuri (1836), 6 Ben. SeL«R. 316 
(2nd ed., 369) ; Khooshid v. Bhuywm 

H.n. r'v: 


Motee (181.3), 1 Burr. 138. See 
Act XV. of 1866, 8. 1. 

Act XV. of 1856, s. 1. 

Strange’s “ Hindu Law,” voL ii, 
p. 400.. As to such customs, see 
Banorjee’s “ Law of Marriage,” 2nd 
od., pp. 235-237 ; Mayne’s “ Hindu 
Law,” 7th ed., pp. 113-116. 

“Manu,” chap. v. paras. 167, 

161 ; Strange’s “ Hindu Law,” vol. i. 
pp. 37, 241, vol. ii. p. 400 ; Sircar’s 
“ Vyavastha Darpana,” p. 647. In V »- 
thu V. Oovinda (1896), 22 Bom. 321, at 
p. 331, Ranade, J., says that the pro- 
hibition only extended to the three 
superior castes. 

See Banorjee’s “ Law of Mar- 
riage,” 2nd ed., p. 101. 

Banerjee’s “ Law of Marriage,” 

2nd ed., p. 41 ; Bhattaoharya (^* Hindu ^ 
Law/’ 2nd ed., p. 83) says that this 
sole is imperative. ^ 

Banerjee’e “ Law of Marriage,*’ 
2nd,^ pp« 63, 6^ , ; / ’ 
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For other instanoes, see Banorjee’e “Law of Marriogo,” 2nd ed., pp. 
52, 54 ; Bhattacharya’s “ Hindu Law,” 2nd od., pp. 86, 86. 

Who may Inteemabbv. 

* 

[The folio-wing rules ^ as to identity of caste, exogamy, and 
prohibited degrees have been deduced from te^tts of the sages 
by Baghuuandana,^ who is said to be the highest aut^mrity in 
Bengal in all matters excepting inheritance,® and are reiterated 
by Kamalakara Bhatta in the J^imaya Sindfiu,* which is said 
to be of authority in the Benares school,® in the Bombay 
Presidency,® and in Southern India.’ 

1. Intermarriage between persons nut belonging to the same 
primary caste is void.® 

This rule only prevents intermarriage between the four 
primary cas^s.® It does not prevent mamage between persons 
belonging to different subdivisions of the same primary caste.^® 


^ For a diHcussion of these rules, 
see Sarkar’a Hindu Law,” 3rd ed., 
pp. 67-60. 

* In his “ Udvahatattwa." 

■ Bhattacharya’s “ Hindu Law,” 
2nd ed., 36. 

* Sarkar’s “ Hindu Law,” 3rd ed., 
p. 92. 

® Ibid^t Bhattacharya’s “ Hindu 
Law,” 2nd ed., 37. 

* Mandlik’s ** Vyavahara Mayukha” 
Introduction, p. 73 ; Bhattacharya’s 
“ Hindu Law.” 2nd ed., 37. 

’ Bhattacharya’s Hindu Law,” 

2ad ed., 37. , 

® Padam Kumari v. Swraj Kumari 
(1906), 28 All. 458 ; Melaram Nvdial 
V. Thawmam Bamun (1868), 9 W. 
B. C. B. 652 ; Lakshmi v. Kaliwminq 
(1900), 2 Bom. L. B. 128 ; Bhatta- 
charya’s “ Hindu Law,” 2nd ed., p. 85 ; 
Steele, pp. 26, 29, 30; Oolebrooke’s 
“Ihgest,” Yol. iii. p. 141; “ Vya- 
vastha Darpona,” 656 ; Strange’s 
“ Hinda Law,” vol. i. 40 ; “ Mitak- 
ahara,” chap. i. s. 11, para. 2, and 
note. See J^m Lai Shookool v. Akhoy 
Charm Mitkr (1903), 7 C. W. N. 619. 
In that case the judges assumed that 
VaidyoB were Vaisyas. As to the 
posiUan o£Vaidya8,see Bhattacharya’s 


“Hindu Castes and Sects,” pp. 159- 
171 ; Bisley’s “ Tribes and Castes of 
Bengal,” vol. i. pp. 46-50. 

® Ante, p. 10. 

inderun Vatungypooly Taver v. 
Ramasawtny Pandia Talaver (1869), 
13 M. I. A. 141, at p. 158 ; 3 B. L. 

B. P. C. 1, at p. 4 ; 12 W. B. P. C. 
41, at pp. 42, 43. See S. C. in Court 
below; Pandaiya Telaver v. Puli 
Telaver (1863), 1 Mad. H. C. 478, at 
p. 483 ; Upoma Kuchain v. Bholaram 
Dhvhi (1888), 16 Calc. 708 ; Maha7i- 
tawa V. Gangawa (1909), 33 Bom. 693 ; 
11 Bom. L. B. 822. See Bamamani 
Ammal v. Kudanthai Natchear (1871) ; 
'.i4 M. I. A. 346 ; 1 W. R. C. B, 1 ; 
Bhattacharya’s “Hindu Law,” 2nd 
ed^ p. 85 ; Sarkar’s “ Hindu Law,” 
3rd ed., p. 103. A contrary view was 
expressed in Melaram Nudial v. 
Thanooram Bamun (1868), 9 W. B. 

C. B. 5.52, and by Mitter, J., in 
Narain Dhara v. Bakhal Gain (1875), 
1 Calc. 1, at p. 4; 23 W- R. C. B. 
334, at p. 336. It is said that in 
Bengal the practice is in aocordanoe 
with Mitter, J.’s, view in the above 
case (Banerjee’s “ Law of Marriage,” 
2nd ed.^. p. 72). As to Bombay, see 
Stedle, pp. 29, 80. As. to intermamage 
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In tho case of the majriage of an illegitimate person, \ 7 I 10 , strictly Marri^ of 
speaking, belongs to no caste, he or she must be treated as belonging to 
the caste the members of which have recognized him or her as a caste 
fellow.' 

A marriage between i» Hindu and a Christian woman who had become 
a Hindu has been upheld.^ 

The question as to the effect of a^marriage betw^n a Hindu and a Mixed 
non-Hindu is not an easy one. Such a marriage when celebrated in England 
is effectual according to English law,^ but in India the position is different. 

In such a question the Indian Courts would have to administer Hindu law.*^ 

The Hindh law did not contemplate any such marriages, and would not 
recognize them. If the marriage wqf:c attempted to be performed according 
to Hindu ritps and ceremonies, it would apparently have no effect, but if 
it were performed according to other rites the Court would apparently 
give effect to it. The inclination would be to support marriages, to which 
there could bo no moral objection, to prevent children being rendered 
illegitimate, and to repudiate objections which however suited to ancient 
society have no application to modem times, when many people of divers 
communities and religftns arc to be found in India. Lcgislailioii on this 
subject is much needed. 

Marriages between members of different castes may bo recognized by Custom, 
local custom.'^ 

2. A member of one of the twice-born classes cannot marry Exogamy, 
tho daughter of an agnate, i.c. of a person belonging to the same 
or primitive stock, as iiimself,^ 

This prevents a marriage* between persons who are connected with a 
common ancestor entirely through males. 

In this oonnoctiun the expression qolta means a family descended 

between different sects of Lmgjyets, Charan Mitter (1903), 7 C. W. N. 
see Fakirgauda v. Oartgi (1890), 22 619. As to this case, see 7 C. W. N. 

Bom. 277. As to a family custom pp. ccxxxvii. and ccxxxviii. 

£illowiug intermarriage between sub- ® Lit. cow-pen, i,e. a place in wliioh 
castes, see Nugtvdwr Narain (Eajah) cows were kept or protected from 
v. Rughoonath Narain Dey, W. R. plundering attacks. Bhattacharya’s 
1864, C, R, 20, at p. 23. ‘ • “ Law of the Joint Family,** p. 113. 

^ In the matter of Ramktimari For a discussion as to the origin of the 
(1891), IS Calc. 264. As to the term, see Max Muller*8 “ Chips from 
daughter of a bastard, see Inderun a German Workshop,’* voL ii. p. 28 ; 
VaUungypooly Taver v. Bamaeaiomy Banerjee’s ** Law of Marriage,’* 2nd 
Pandia Tedaver (1869), 13 M. I. A. ed., pp. 54, 55; Sarkar’s “Hindu 
141 ; 3 B. L. R. P. C. 1 ; 12 W. R, Law,” 3rd ed., p. 76. 

P. C. 41 ; S. C. in Court below ; Pan- ’ “ Manu,” chap. iii. para. 6 ; 
daiya Tehv&r v. Pvli Tdaver (1863), Steele, p. 160 ; Colebrooke’s “ Hi- 
1 Mad. Hr C. 478. gest,*' vol. iii. p. 329 ; Banerjee^s 

* Mvihuaami Muddliar v. Maeila* “ Law of Marriage,” 2nd ed., pp. 54, 

mani (1909), 33 Mad. 342. 66 ; Bhattaoharya’s “ Hindu LaAV,” 

* Chetti V. Chetti, [1909] P. H. 67. Sfed «!., p. 88 ; Sircar's “ Vyavaatha 

* Ante, pp. 2-4. Darapana,” 2ad ed., p. 657. « 

* See Ram Ldl Skookool^. Akhoy 
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from one of the eeveral patriarchs, who are, according to some, twenty* 
four, and according to others, forty-two in number.” 

There seems to be no certainty as to what are the gotras at the present 
day. Apparently there are eight primitive ^tras descended from the 
seven Bishis, Vlswamitra, Jamadagni, BH^^waja, Gotama, Attri, 
Vasistha, Kasyapa, together with Agastya. The remaining gotras are 
possibly subdivisions of these eight, but are not all identifiable with 
them.^ 

“ The theory of the gotra, as latterly described by ^rahmanic writers, 
denies that either a Kshatriya, or a Vaisya, or a Su^£C has a right to 
say that ho belongs to a special gotra in the proper sense of tl»f term.” ** 
Kshatriyas and Vaisyas have adopted the gotras of the spiritual guides 
or family priests of their remote progenitors.*’ It is also said^that a man 
is prohibited from marrying a girl belonging to a gotra having the same 
pravaras or principal sages as his own.” * 


Prohibited 
degrees of 
relationship. 

Descendants 
of father and 
paternal 
ancestors. 


8. A Hindu may not marry ^ — 

(a) A female descendant as far as the seventh degree from 
his father or from one of his father’s six ancestors in 
the^ale line.® 


Sastri G. C. Sircar, in his “ Law of Adoption,” ^ says, “ In fact the 
prohibited degrees for marriage are considered by the Sanskrit writers 
to constitute sapindas for the purpose of marriage, and they are different 
according to different sages. For instance, Vasishta declares that a man 
may marry a girl who is fifth and seventh on the mother’s and father’s 
sides respectively, whilst PaithinaBi says th^t a damsel may be espoused 
who is beyond the third on the mother’s a,nd-fiftk on the father’s side.'* 
But seven degrees on both sides appears to be prohibited by Manu, for he 
declares that a man must not marry a girl who is sapinda to his mother,** 
and lays down generally in another place that sapinda relationship ceases 
with the seventh ancestor.” 

r 


^ See Bhattacharya’s Law of the 
Joint Family,” pp. 111-113; Iswar 
Chandra Vidyasagur’s “ Widow Mar- 
riage,” p. 193. 

* Bhattacharya’s “Law of the 
Joint Family,” p. 111. 

• Ibid, ; Holier jee’s “ Law of Mar- 
riage,” 2nd ed., p. 65; “Dattaka 
Mimansa,” chap. ii. para. 76. 

‘ Banerjeo’s “ Law of Marriage,” 
2Dd ed., p. 64, note 2 ; Colebrooke’s 
“Digest,” voL iii. p. 329; Bha^ta- 
chaiya’s “Hindu I^w,” 2nd ed., p. 
88. See Bamckandra v. Gopal (1908), 
32 Bom. 610, at p. 626; 10 Bom. 
L. B. 948. 

^ See Minakshi v. Jdamanadha 
(1887), 11 Mad. 49, at p. 63. These 
rules are taken from Bawrjee’s “ Law 


of Marriage,” 2nd ed., pp. 64-66. In 
Bhattacharya’s “ Hindu Law,” 2nd 
ed., p. 93, diagrams illustrating these 
rules will be found, 
f « “Udvahatattwa,”Baghunandana*s 
Institutes, vol. ii. p. 65, referred to 
in Baner jee’s “ Law of Marriage,” 2nd 
ed., pp. 69, 60. See Vyw Chimankd 
V. Vyas Eamchandra (1899), 24 Bom. 
473; 4 Bom. L. B. 163. As to 
marriage with a half-sister’s daughter, 
see Karunabdhi Oanesa Batnamaiyar 
V. Oopala BiOdmmaiya/r (1880), 7 I. A. 
173. at p. 177 ; 2 Mad. 270|'at p. 279. 

’ P. 386. 

‘ “ Mitakshara,” chap. i. para. 63. 

* Chap. iiL para. 5. 

Chap. V. para. 60. 
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(b) A female descendant as far as the seventh degree from Deacendant* 
his father’s bandhus ^ or from one of their six ancestors, 
through wh^’n.'-such female is related to him.® 


These six ancestors would be the handhnCa mothe% mother’s father, 
mother’s father’s father, mother’s fathers father’s father, mother’s father’s 
father’s father’s father, and mother’s fatiior’s father’s father’s father’s 
father. It does«oli include mother’s mother, &c., as “ a line of female 
ancestorsSs not regarded as a line in the Hindu law.” ^ 


(c) A female descendant as far as the fifth degree from his Descendants 
maternal grandfather or from one of his maternal Jnmd^Sher, 
grandfather’s four ancestors in the male line.^ 


and of hia 
ancestors. 


In the Presidency of Madras marriage with the daughter of a maternal 
uncle or of a paternal a#nt is recognized by custom.''^ 

According to some authorities a man cannot marry the daughter of 
an agnate of his maternal grandfather.^ 


(d) A female descendant as far as the fifth ^ degree from his Descendants 
mother’s bandhus,^ or from one of their four ancestors 
through whom such female is related to him.® iJ^tors. 


Where the handhu in question is the son of the mother’s maternal or 
paternal aunt, these four anoestors would be the handhu^ a mother, mother’s 
father, mother’s father’s father, and mother’s father’s father’s 'ather, and 
where the handhu is the son of the mother’s maternal uncle the four 
anoestors would be the father, father’s -father, father’s father’s father, 

and father’s father’s father’s father.^^ 

• 

In spite of the above rules, a man may marry a girl who is Exceptions. 


^ A handhu is a sapinda, related 
through a female. • 

‘ “ Udvahatattwa,” Baghunanda- 
na’s Institutes, toI. ii. p. 65, referred 
to in Banerjee’s “ Law of Mar- 
riage,” 2nd ed., pp* 59, 60. 

* Banerjee’s “Law of Marriage,” 
2nd ed., p. 60. 

« “Udvahatattwa,” Baghunanda- 
na’s Institutes, vol. ii. p. 65, referred 
to in G. B,* Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p. 60. 

^ See note by Mr. Anand Charlu, 
“ Calcutta Weekly Notes,” voL vii. 
pp. Ixxzii., xc., xcviii. 

* “ Manu,” chap. ni. para. 5. There 
seems to be a difference of opinion 


with regard to this note ; see Bhatta- 
oharya’s “ Hindu Law,” 2nd ed., 
pp. 91, 92 ; Sircar’s “ Vyavustha 
Darpana,” 2nd ed., p. 668. 

7 See ante, p. 36. 

B See above, note 1. This includes 
the sons of his mother’s maternal 
aunt, the sons of his mother’s paternal 
aunt, and the sons of his mother’s 
maternal unde. 

* “ Udvahatattwa,” Baghutianda- 
na’s Institutes, vol. ii. p. 66, referred 
to in Banerjee’s ” Law of Marriage,” 
2nd ed., p. 60. 

Banerjee’s “Law of Marriage,” 
2nd ed., p. 61. 
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removed by three goiras ^ from him, although she be related 
within the above degrees.® 

The three gotras in the case of the desoendamis of a handhu are always 
to be counted frogi his (the handhus) own gvim. So also in the case of 
the descendants of the ancestors €l a handhu, who is the father’s or the 
mother’s maternal uncle’s son, they are to be counted from the handhtds 
own gotra. But in the case of the descendants of thf» aJ^cestors of each 
of the other handhus, the gotras are to be counted from his (th^Jhandhu^s) 
maternal grandfather’s gotra,^^ ‘ 

►Sir G. D. Banerjee ^ gives the foUowirfg illustration of this rule : 

“ Suppose the paternal great-grandfather of the bridegroom to be of 
the Sandilya gotta ; his daughter (by transfer of marriage) to be of the 
Kasyapa gotra ; her daughter of the Vatsya gotra ; and the daughter’s 
daughter to be of the Bharadimja gotra ; the maiden daughter of this 
last, being of the Bharadwaja gotra, and being beyond three gotras, viz., 
the Sandilya, Kasyapa^ and Vatsya, is eligible for carriage though within 
the prohibited degrees.” 

In practice these rules are, apparently, among all classes, 
not taken to exclude a sapimda girl beyond the fifth degree on 
the father’s side, and the third degree on the mother’s side,® 
but in sirictness this relaxation of the rule is said to be limited 
to the Kshatriyas in all the forms of marriage, and to the 
other classes only in the Asura,^ (A pther inferior forms of 
marriage.’ 


Origin of The above rules are enunciated by Sii G. D. Banerjee in his Law of 

rul«B* Marriage and IStridhan.” They are based upon the interpretation put by 

Raghunandana upon the text of Mami. As so interpreted, the text 
prohibits a man from marrying a girl who is a sapinda ^ of his father or 
of his maternal grandfather.^ This sapinda relationship ceases after the 
fifth or seventh degree from the mother and father respectively.’*^ Yajna- 
BlOefienoe be- valkya ” also requires that a man should not marry his sapinda. This 
tween schools, rule is common to all schools, but thpe is a diversity between the view 


^ I.e. three females have intervened 
in the line between the man and the 
girl in question. 

' Bagunandana’s ” Institutes,” vol. 
ii. p. 64, referred to in G. D, Baner- 
jee’s “Law of Marriage,” 2nd ed., 

p.61. 

• G. D. Banerjee’s “ Law of Mar- 
riage,” 2nd ed., pp. 61, 62. 

• Ibid,, p. 62. 

• Bhattacharya’s Hindu law,” 
2nd ed., 91, see ank, p. 36. 


® Post, pp. 60, 61. 

’ G. D. Banerjee’s “Law of Mar- 
riage,” 2nd ed., p, 62 ; Sircar’s 
“ Vyavastha Darpana,” 2nd ed., pp. 
663, 664. 

® “ Manu,” chap. iii. paia. 5. 

' See Bhattacharya’s “ Hindu Law,’^ 
2nd ecL 88. 

Yama, cited in the “ Udvahatat- 
twa,” p. 7, referred to in Bhattaohar- 
ya’fl “ Hendu Law,” 2nd ed., 88. 

“ L, 62. 
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entertained by the Mitakshara school ^ and that entertained by the Bengal 
school ^ as to the meaning of aa^nia relationship. 

Aooording to the Mitakshara ^ school a man cannot marry a girl if, Mitakshara 
their common ancestor bei^ traced through his or her father, such common school, 
ancestor is not beyond^^’the seventh ^ in the line of ascent from him or 
her, or, their common ancestor being traced through their mothers, such 
common ancestor is not beyond the Jifth in the linoeof ascent from him 
or her. ^ 

Dr. J. N. Bhattacharya says,° “ 1 must note also the fact that those 
who are governed by the Mitakshara school practically exclude, for pur- 
poses of* marriage, only the four lines ® that are considered ineligible by 
the Bengal school.” « ^ 

As to local and family customs permitting intermarriage within the Custom, 
prohibited degrees, see Mayne’s “Hindu Law,” 7th ed., pp. 104r-106; 

Banerjee’s “ Law of Marriage,” 2nd ed., pp. 236-241, Bhattacharya’s 
“ Hindu Law,” 2nd ed., 98, 99. 

A man cannot marry his stepmother’s brother’s, daughter, stepmother’s 
* or daughter’s daughter.’ relations. 

The prohibition is based on a text of Sumantu,® which specifies these 
persons. According to a reading of the text, the Western schools exclude 
also the stepmother^s sisters and their daughters, and some persons hold 
that mpinda relationship in the case of the stepmother is the same as in 
the case of the natural mother up to the fifth degree.® 

Sastri 0. C. Sircar treats this rule of exclusion of certain of the 


^ According to the “ Mitakshara ” 
all the descendants of a common an- 
cestor are aapindafi^ except that after 
the fifth ancestor on the mother^s 
side, and after the seventh on the 
father’s side, the relationship ipeaaes. 
Bhattacharya’a “ Hindu Law,” 2nd 
ed., 89. 

^ According to the Bengal school 
the expression means connected by the 
ofiering of the funeral cake, but “ For 
purposes relating to martiage, Rajjhu- 
nandona,” who is the ohief authority 
in that school oh the subject of mar- 
riage, “ has not given any importance 
to the definition of the term * 
pinda* He has relied upon express 
texts to exclude girls within the 
seventh degree on the father’s side, 
and the fifth degree on that of the 
motherf There are, however, pas- 
sages in the * Udvahatattwa,’ in 
which the term * Sapinda ’ is taken 
to include in its denotation all agnates 
and cognates within the aforesaid 
limits.” Bhattaoharya’a “ Hindu 


Law,” p. 91. 

® See Bhattacharya’s “ Hindu Law,” 
2nd ed., p. 90. 

, * In this computation both the 
common ancestor and the person in 
question must be taken into con- 
sideration. 

5 “ Hindu Law,” 2nd ed., p. 91. 

® The first of these lines include 
girls belonging to the same gotra 
{ante, pp. 36, 30). The second includes 
girls belonging to the gotra of the 
maternal grandfather of the bride- 
groom {ante, p. 37). The two 
other lines are comprised in the 
above rules. 

7 “ Udvahatattwa,” Raghunanda- 
na’s Institutes, voL ii. p. 66, referred 
to in G. D. Banerjee’s “ Law of Mar- 
riage,” 2nd ed., p. 60. 

* Bhattaoharya’s “ Hindu Law,” 
2nd ed., 96. Sumantu was the author 
of one of the Smxitis. 

* Bhattacharya’s “ Hindu Law,” 

J2nd ed«, 95. ^ ' 
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Other rules of 
restilotlon. 


Affinity* 


Adopted son. 


stepmother’s relations as being one of merely moral obligation, and as 
having no legal force. ^ 

There are other rules of restriction on intermarriage, 
ivhich are now considered to be of mer^ ntoral obligation, and 
which are not universally observed. 

« ^ 

The paternal uncle’s wife’s sister, and her daughter, and the wife’s 
sister’s daughter were excluded.^ In all of these cas^ the marriage is 
valid in law. ** 

In former times a man could not marry the daughter of his* spiritual 
guide or pupil,'* or a girl bearing his mother’s, name," or a girl older than 
him in age.® * ^ 

Kelationship by marriage does not per se operate as an 
impediment to a marriage. Thus a man can marry any relation 
of his wife whom he could have validly married if he was then 
marrying for the first time.’ , 

A son adopted according to $he Dattaka form ® cannot 
marry any on^ of the persons whom he would have been pro- 
hibited from marrying if he had remained in his natural family.® 
It is unsettled whether he is also proliibited from marrying 
any one of the girls, whom he could not have married, had he 
been a legitimate son of his adoptive father, or whether he is 


^ Hindu Law,” p. 66. 

* Bhattacharya’s “ Hindu Law,” 
2nd od., 95. 

* See Banerjee's “ Law of Mar- 
riage,” 2nd ed., 64 ; Bhattacbarya’s 
“ Hindu Law,” 2nd ed., 96 ; Sarkar’a 
“ Hindu Law,” 3rd ed., Q2. As to 
wife’s sister’s daughter, see posij p. 39. 

* See Banerjee’s “Law of Mar- 

riage,” 2nd ed., pp. 66, 67 ; “ Manu,” 
chap. li. para- 171 ; “ Vjavastha 

Darpaua,” p.665, note. Bhattacharya 
(“ Hindu Law,” 2nd ed., 96), treats 
this prohibition as still efiectuaJ, but 
a different view is adopted in Baner- 
lee’s ” Law of Marriage,” 2nd ed. 
66, 67, and in Sircar’s “ Hindu Law,” 
66. The reason, for the rule seems 
to have ceased, as Vedio instruction 
is now usually of merely nominal 
duration. 

* “ Udvahatattwa,” referred to in 
Banerjee’s ** Law of Marriage,” 2nd 
ed., p. 67. 

* “ Yajnavalkya,” i. 62. In prac- 
tice this rule is never departed from. 


Banerjee’s “ Law of Marriage,” 2nd 
ed., p. 67 ; Steele, 161. 

’ See Eagavendra Rau v. Jayaram 
Rau (1897), 20 Mad. 283, where it 
was held that a marriage between a 
Hindu^ and the daughter of his wife’s 
sister is valid. Banerjee’s “ Law of 
Marriage,” 2nd ed., p. 64 ; G. 0. 
Sircar’s “Law of Adoption,” p. 319. 

® Pod, chap. lii. 

* Narasanmal v. Bahramacharlu 
(18(3), 1 Mad. H. 0. 420, at p. 426. 
Banerjee’s “ Law of Marriage,” 2nd 
ed., p. 63 ; G. C. Sircar’s “ Law 
of Adoption,” 387 ; Bhattaoharya’s 
“ Hindu Law,” 2nd ed., pp. 95, 90 • 
“Dattaka Chandnka,” a. 4, paras. 
7*9 ; “ Dattaka Mimansa,” s. 6, 

para. 39; “Vyavahara Mayukha,” 
chap. iv. s. 5, para. 30. « 

Bhattaoharya’s “ Hindu Law,” 
2nd ed., pp. 96, 96. 

Tl^ view is taken in Banerjee’s 
"Law of Marriage,” 2nd ed., 63, 
following the “ Dattaka C2iandrika,” 
s. 4^ |Munu8. 4'*9< 



OHAP. I.] 


ADOPTBD SON, 


41 


only prohibited from marrying a girl who belongs to the goto 
of his adoptive father, or is within three degrees of descent from 

the adoptive &ther and his two paternal ancestors.^ 

« 

The latter view has been accepted by Nanda Panditj* in the Dattaha 
Mxmanaa/’ ^ and it is therefore to be sn^^posed that it tvould bo acceptable 
to the Benares and Mithila schools. ^ 

• 

Where an •adoption has been made by a widow, or by a 
wife in conjunction with her husband, an adopted son is pro- 
hibited from marrying a ’girl "s^hom he could not have married 
had he been a legitimate son of his adoptive mother.^ 

Whether he is prohibited from marrying in the family of a wife of his 
adoptive father, who has not joined in the adoption, seems unsettled.^ 

As the Hindu kw did not recogm'ze the remarriage of Reznarriage of 
widows, there are necessarily no rules providing for the case. 

It would seem that a widow cannot marry a person whose relation- 
ship to her is such that she could not have married him if she had never 
been married. It is said" that in order to ascertain what relatives of 
her first husband are forbidden to her in marriage reference should be made 
to the rules as to penance and appointment {niyoga), and to some special 
texts which pronounce certain relations as equal to mothers. 

The rules in “ Manu ” as toipenanoe would exclude a man from marry- 
ing the widow of his father,^ of his son,^ and of his guru,^ 

The application of the ancient rules of niyoga would apparently prevent 
a man from marrying the widow of his paternal or maternal gran^ather, 
his father’s widow, his father’s or mother’s sister, the widow of his paternal 
or maternal uncle, his father-inJaw’s widow, his sister or his daughter, 
his son’s widow or daughter, or the widow of his gnnt,^^ 

Vrihaspati pronounces as equal to mothers, the mother’s sister, the 
paternal and maternal uncle’s wife, the father’s sister, the mother-in-law 
^ and the wife of an elder brother. 


* This view is taken in G. C. Sir- 
car’s Law of Adoption,” 387, fol- 
lowing the ** Battaka Mimansa,” s. 4, 
paras. 33*38. 

* S. vi. paras. 32-38 ; see “ Vya- 
vahara Mayukha,” chap. iv. s. 5, 
para. 30. 

* ArUet pfa 14, 17. 

* Bee Banerjee’s Law of Mar- 
riage,” 2nd ed., p. 63. 

* Ibid. ; S, C. Sircar’s “ Vyavastha 
Darpana,” 2nd ed., p. 890 ; ** Battaka 
Mimansa,” a 6, pama 50^. • 

* See Bhattaoharya’s ” Hindu Law,” 


2nd ed., 97. In Lachman Kiuir v. 
Mardan Singh (1886), 8 All. 143, the 
Court held that, in the absence of a 
special custom, the marriage of a 
Hindu with his cousin’s widow was 
valid. 

^ '*Manu,” chap. xL paras. 55, 
104-107. 

a Ibid.f chap. xi. para. 59. 

^ Ibid.p chap. xi. paras. 49, 252. 
^•^See G. C. Sircar’s ’‘Law of 
Adoption, ’ pp. 321, 322. ^ 

Cited in Buyabhaga,” ohap. iv. 
0 . 3, para. 31. 
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Among the Jats of the Province of Agra, marriage between a widow 
and her husband’s brother is allowed/ 

A marriage made within the prohibited degrees is void.® 

The woman is^ntitled to receive maintenance from the man.'’ 

The Hindu law did not permit* a woman whoso marriage was void on 
account of identity of gotra, or as being within the prohibited degrees, 
to marry again, even if the marriage was not oonsammated.^ Where 
the marriage was void on account of difference of caste, the Hindu law, 
according to some authorities, allowed the woman to remarry if the error 
was discovered before the ceremony •of gaT^hadana,^ but not otherwise,” 
The case is unlikely to occur, but if it did, the Courts might decline to 
consider that a void marriage is any impediment to a subsequent marriage.’ 


Who may Give in Marb^age. 

The gift a female minor in marriage must be by, or with 
the consent of her father or other guardian in marriage. The 
consent of the guardian is also necessary in the case of the 
marriage of a male minor.® 

Where there is a gift by or with the consent of a legal 
guardian, and the marriage rite is duly solemnized, and where 
the marriage of a male minor takes^place with the consent of 
such guardian, the marriage is irrevocable.® 

For the purposes of marriage the age of majority, according to the 


^ Poorunmul v. Toolsee Ram (1868), 
B Agra. 350. 

■ KuUaka Bhatta’s commentary 
on *‘Manu,” chap. hi. paras. 5, 11; 
Bhattacharya’s “ Hindu Law” 2nd 
ed., p. 97 ; Banerjee’s Law of Mar- 
riage,” 2ud ed., p. 63. 

* Texts cited in Bhattacharya’s 
“ Hindu Law,” 2nd ed., p. 97 ; Cole- 
brooke’s “ Digest,” vol. iii. p.. 329 ; 
Ramckandra v. Oopal (1908), 32 Bom. 
619 ; 10 Bom. L. R. 948. 

* See Bailerjee’s “ Law of. Mar- 
riage,” 2nded., p. 191 ; Bhattachorya's 
” Hindu Law,” 2nd ed., 98 ; Cole- 
brooke’s “ Digest,” vol. ii. p. 477 ; 
Ramchandra v. Oopal (1908), 32 Bom. 
619, at p. 628 ; 10 Bom. L« R. 948. 

* A ceremony performed on the 
first appearance of the menses, and 
popularly called the second marriage. 


® Banerjee’s “Law of Maniage,” 
2nd ed., 191 ; Steele, 29, 30, 160. 

’ See Banerjee’s “ Law of Mar- 
riage,’" 2ud ed., 191. Aunjonu JJasi 

V, Prahlad Chandra Ghose (1870), 0 
B. L. R. 243, at pp. 263, 264 ; 14 

W. R. C. R. 403, at p. 405. If this 
view be 4 iot accepted, then, on the 
death of the husband, the woman 
could take advantage of the Hindu 
Widow’s Remarriage Act (XV. of 
1856, ante, p. 33). 

* NundM Bhr^andas v. Tapeedae 

(1809). 1 Borr. 14; 1 Mori. 287 ; 
Steele, p. 26. • 

• Venkatacharyiihb v. Rangacha- 
ryvlu (1890), 14 Mad. 316, at p. 320. 
See Kateeram Dokanee v. Oendhenee 
(Mueeamvt) (1876), 23 W. R. C. R. 
178. . 
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Bengal school, is the end of the fifteenth year,' and according to the 
schools of law based on the Mitakshara, the end of the sixteenth year.’’ 

The age of majority for the purpose of marriage is not affected by the 
Indum Majority Act.’ , 

The right, and duty, of giving a boy * or a girl in marriage Devolution of 
devolves upon the following persons in succession ® 

1. The father.* 

2. !l^e paternal grandfather. 

3. The brother.’ 

• * 

4. Otljer paternal relations up to the tenth degree of affinity * 
in order of proximity. 

According to the Mitakshara school, the right then devolves mght of 
upon the mother, and, failing her, upon the maternal grand- 
father, maternal lyiicle, and other maternal relations in order 
of proximity. According to the Bengal school, the right of tho 
mother is postponed to that of the maternal grandfather and 
maternal uncle.® 


^ Lachman Dai> v. JRupchand (1831), 
5 Ben. Sel. Rep,, 115, 2nd cd., 136 ; 
Cally Chvrn Midlifk v. BhvggohvJi.y 
Churn MuUick (1872), 10 B. L. R. 
23J ; 10 AV. R. (\ R. 110; Movsoor 
Ali V. Baindyal (1866), 3 W. R. C. R. 
60 ; Beohomoyct Dossee v. Juggessur 
Hati (1864), 1 AV. R. C. R. 76; 
Luckheenarain Mujmodar v. Mud- 
dhoeodun, Ben. S. D. A., 1863, p. 606 ; 
Sheehaunker Dasa v. Uluck ClMender 
Aych, Ben. S. A., 1869, p. 886. 

■ Strange’s “ Hindu Law,” voL L 
p. 72; vol. ii. pp. 76, 77, 80; Mao- 
naghten’s “ Hifidu Law,” vol. i. ehap, 
vii. (ed. 1829), p 103. 

* Act IX. of 1876, a. 2, • 

* See Maonaghten’s ” Hindu Law,” 
vol. ii. p. 204. 

* Strange’s “ Hindu Law,” vol. i. 
p. 36 ; vol. li. p. 28 ; Macnaghten’a 
” Hindu Law,” vol. ii. p. 204 ; “ Vya 
vastha Darpana,” 2nd ed., p. 661 ; 
AVest and Biihler, 3rd ed., pp. 272, 
673. Se^ Earn Bunaee Kconwctree 
{Maharanee) v. Sodbh Koonwaree 
{Maharanee) (1867), 7 AV. R. C. R. 
321, at p. 323; 2 Ind. Jur. K. B* 
193 ; Skridhar v. Hircdal Viihat 
(1887), 12 Bom. 480, at p. 484. It 
has been h^d in Madras {AtSta Ranga* 
mikavmal v. Acha Ramanuja A^yan* 


gar (1911), 21 Mad. L. J. 600) that 
this refers only to the ceremonial aot 
of giving and not to the right of 
disposing the child in marriage. 

* Nandbhai Gaapairav Dhairyavan 
V, Janardkan Vaaudev (1886), 12 Bom. 
110, at p. 118 ; GoJamee Oopee Ohoae 
V. Juggeaeur Ghoac (1865), 3 W. R. 
C.‘ B. 193 ; Ex p, Jankypersaud 
Agurwallah (1869), 2 Boul. 28, 114 ; 
NundUd Bhugwandaaa v. Tapeedaaa 
(1809), 1 Borr. 14 ; 1 Mori. 287. 

’ Ex p, Jankypersaud Agurwallah 
(1869), 2 Boul. 28, 114. Strange’s 
“Hindu Law,” vol. ii. p. 30; Mac- 
naghten’s “ Hindu Law,” vol. ii. 
p. 204. 

^ As to the right of the paternal 
uncle, see Brindabun Chandra Kwr- 
mohar v. Churvdta Kurmokar (1885), 
12 Calc. 140, at p. 142 ; Skridhar v. 
Hiralal Vithal (1887), 12 Bom. 480, 
at p. 484. 

* Banerjee’s “ Law of Marriage,” 
2nd ed., pp. 43, 44 ; Bhattaoharya’s 
“Hindu Law,” 2nd ed., p. 116; 
“Vyavastha Darpana,” 2nd ed., p. 
661 ; Strange’s “ Hindu Law,” vol. 
ii. p. 28 ; Maonaghten’s “ Hindu 
Law,” vol. ii, p. 28. See “Sarada 
Smriti,” chap, xii, paras. 20, 21. 
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Where a relative, other than the father, seeks to exercise a right to 
give in marriage, it is his duty to consult the mother, and if her objection 
be not unreasonable, to allow it.^ 

A stepmother has no right to give in marriage.® ^ 

A minor caimot be married or given in marriage against 
his or her will. 

Although it would rarely happen that a Hindu girl \fould be consulted 
as to the choice of a bridegroom, and although the form of a Hmdu^arriage 
contemplates a gift of the girl by her father or other guardian rather than 
a contract between the parties to the ^larriskge, a bridegroom cannot be 
forced upon an unwiUmg biide. ’ The gift is made merely ih discharge 
of the duty of the guardian, and not in exercise of any right of property 
in the girl** 

A father can,® expressly or by implication,® delegate his 
authority to another person. , 

It is submitted that no other guardian can delegate his right, except, 
perhaps, to a person on whom the right might eventually devolve, as in 
the case of Ram Bunaee Koonwaret (Maharanee) v. Sodbh Koonwaree 
(Maharanee),^ where the nearest male kinsman assented to the paternal 
grandmother giving the girl in marriage. 

A father or other guardian loses his right to give in marriage 
when he has neglected to exercise the right for a long time, or 
has in other ways waived the right.® 

The conviction of the father does not necessarily destroy his right 
to give his daughter in marriage.*^ 

A father or other guardian intmarriage can enforce his 
right by suing for an injunction to prevent the marriage of 


1 See S, Namasevayam PiUay v. 
Anvammai Ummal (1869), 4 Mad. 
H. C. 339. 

‘ Bam Bunaee Koonwaree {MahO’ 
ranee) v. Sodbh Koonwaree (Mdha^ 
rmu) (1867), 7 W. E. C. R. 321 ; 
2 Ind. Jnr. 193. 

® See Shridhar v. BiraM V%ihal 
(1887), 12 Bom. 480 at p. 4861. 
Golebrooke’s ** Digest,” vol. ii. p. 481. 

^ See Khuehdlchand Lcdchand v. 
Bai Manx (1886), 11 Bom. 247, at 
p. 255. 

^ Oolamee Oopee Qhoee v. Juggeaaur 
Ghoae (1865), 3 W B. 0. E. 193. 

* Oolamee Oopee Qhoee v. Jvggeamr 
Ghose (1865), 3 W. R. C. E. 193. 

7 (1867), 7 W. R, a R. 321 ; 2 


Ind. Jur. 193. 

^ See Khuahakhand Lcdchavd v. 
Mai Mam (1886), 11 Bom. 247 ; King 
V. Kiatnama Naxck (1814), 2 Str. 
N, 0. 89 ; 1 Norton L. C. 1 ; Modhoo- 
aoodun Mookerjee v. Jadtd) Chunder 
Banerjee (1866), 3 W. E. C. R. 194 ; 
Qhazx V. Sukru (1897), 19 All. 515; 
Rvlyai (Baee) v. Jeychmd K&wul 
(1843), Bellasis, 43 ; 1 Mori. (N. S.) 
181. The fact that the fjithOT had 
given up worldly afEairs, and had 
become a recluse would be evidence 
that he had waived fais rights of 
guardianship. 

* See Nanahhai Oanpatrav Dhaxrya* 
inn V. Amrdham Vgaudeo (1886), 12 
Bom. 110« 
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his ward to a person of whom he does not approve,^ and the 
Court will in a suitable case grant an injunction peiidente lite to 
restrain such marriage.^ 

The order of the Court may be subject to restrictions upon the exercise 
of the rights of the guardian.^ ^ * 


The Court wjll restrain a guardian from an improper exercise Consol of 
of his authorfty ; but the Court will not, except in a case of 
gross misconduct, interfere with the exercise of the discretion 
by a father.^ ’ “ 


Where a guardian of tlie person or property of a minor has been Ouardian 
appointed by a High Court, or by a Civil Court acting under the powers 
contained in Act VIH. of 1890, the rights of such guardian are subject 
to the control of the Court appointing hiin,*^ and such Court can, it is sub- 
mitted, give all neces^ry directions with regard to the marriage of the 
ward,” at any rate where the person appointed or declared guardian would 
under Hindu law be the person entitled to give the minor in marriage. 

Where a minor is a ward of the Bengal Court of Wards, the leave of Ward of 
such Court must be obtained before the marriage.’ 

Whoever without the previous consent of the Courts of Wards abets Court 

the marriage of a minor ward of the Madras Court of Wards is liable on of Wards, 
conviction before a Court of Session to a fine not exceeding Rs. 2000, or 
to imprisonment tor a term not ex^3ceding six months, or to both.^ 


The Hindu law permils a girl to choose a husband for her- When minor 
self, if there be no available relation having a right +o give her^bSi^dtoT^ 
in marriage,® or if her guardian in marriage has neglected to 
provide a husband for her for, at any rate, three years after 
she has attained a marriageable age.^® 


^ See In the matter of Kashi Chun- 
der Sen (1881), 8 Cole. 266, S. C. 
Bromhmoyee v. Kashi Chunder Sen, 
10 C. L R. 91 ; Khashalchand LcUcJian^ 
V. Mani [Bai) (1886), 11 Bom. 247, 
at p. 253. 

‘ Nanabhui Ocmpatrav Dhairyavan 
V. Janardhan Vasndev (1886), 12 
Bom. 110. 

■ See Shridhar v. HiraM Vithud 
(1887), 12 Bom. 480. 

* ShridMr v. Hiralal Vtthal 
(1887), 19 Bom. 480, at pp. 484, 485. 

See Act VIII. of 1690, s. 43. 

B See Act VllL of 1890, s. 43 ; 
Trevelyan’s ** Law of Minors ” (3rd 
ed.), pp. 176, 177, 291. Doubted in 
Dimdi {Bai) v. Moti Katson (1896), 


22 Bom. 509, at p. 513 ; seo Wilson’s 

Aoglo-Muhammadan Law,” 3rd ed., 
p. 190. 

’ Court of Wards Rules, s. viii. (e) 
rule 5. The only penalty, appa- 
rently, for a disobedience of this rule 
is that the Court might refuse to 
authorize payment of the expenses of 
the marriage out of the ward’s funds. 

® Act I. (M. C.) of 1902, s. 67. 

* “ Narada,” chap. xii. paras. 
20-22. "Yajnavalkya,”i. 63, 

Strange’s “ Hindu Law,” i, 36, 
chap. ix. paras. 90, 91. 
Colebrooke’s ” Digest,” vol. ii* p. 
387. According to ** Oautama ” 
(xviii. 20-^23), she need otdf wait 
three months^ The marriagealde age 
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In the former case the Hindu law required tlie girl to obtain permis- 
sion from the King before selecting a husband for herself.^ Although the 
Law Courts now exercise the functions relating to minors, which were 
formerly exercised by the Sovereign in person, no such application to 
the Court seems to be contemplated by modem pr&otice. 

The case woulcUnot be likely to occur, but effect would apparently bo 
given to a marriage entered into b^ a girl who has no relations entitl^ to 
give her in marriage, provided the marriage be in other respects unexcep- 
tionable. • , 

In the case of the guardian neglecting to give the girl in ^amago, 
the right of the guardian next in order would apparently accme,“ rather 
than that the girl should be able to seldbt a hflsband for hcrs(df. ‘ 

It is said that, if a girl chooses a husband for herself, she "cannot take 
with her any ornaments which have been given to her by her father, 
mother, or brothers.** 


EflFeotof A marriage, othorwiso legally contracted, and performed 

oon^ntof the necessary ceremonies, is not rendered invalid by the 

mSrr1age.^° mere absence of the consent of the guardian in marriage.® 

The circumstance that 9 * maniage was contracted in disobedience of an 
order of a Civil Court would not render it invalid. 


Powora of ^i^he Courts have power to declare that a marriage, which has 
Court. entered into without the consent of the guardian, is on 

that account invahd, and would prob|ibly do so, at any rate if 
the marriage has not been consummated, in a case where the 
interests of the child had been disregarded, and where a person 
having no pretence of authority had disposed of the child in 
marriage.’ 


is said to be the completion of the 
eighth year. Banerjee’s Law of 
Marriage,” 2nd ed., p. 49. See 
« Manu,” ix. 89. 

1 “ Narada,” xii. 22. Yajnavalk- 
ya,” i. 63, * 

* See ante, p. 43. 

® See Strange’s “ Hindu Law,” 
1. 36. 

® *‘Manu,” ix. 92, and other 
authorities referred to in Mayne’s 
“ Hindu Law,” 7th ed., p. 109, note 
(/). 

® Ohazi V. Suhnt (1897), 19 AIL 
515 ; Mvkihmd Kvb&r v. Bhvdia 
(1897), 22 Bom. 612; Diwali {Bai) 
/V. Matt Karaon (1896), 22 Bom. 509 * 
Venkalacharyulu v. Bangacharyulu 
f (1800), 14 Mad. 316 ; Khwhakhand 


Lalchand v. Mani {Bai) (1886), 11 
Bom. 247 ; Brindahun Chandm Km- 
mokar v. Chandra Kurmokar (1885), 
12 Calc. 140 ; Modhooaoodun Mookerjee 
Jadub Chunder Banerjee (1865), 3 
W. R. C. B. 194 ; Bulyat (Baee) v. 
Jeychund Kewul (1843), BeUasis 43; 
1 Mori. Dig. N. S. 181. 

® Diwali (Bai) v. Moii Karaon 
(1896), 22 Bom. 509. 

’ See Amjona Daai v. PraUad 
Chandra Ohoae (1870), 6 B. L. R. 243 ; 
14 W. R. C. R. 403 ; Banerjee*e “ Law 
of Marriage,” 2nd ed., 50, 51. See, 
however, Mukhand Kvb&r v, Bhudhia 
(1897), 22 Bom. 812; Khuahahhond 
Lakhand v. if am (Bai) (1886), 11 
Bom. 2^7. 
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Where the marnage has been induced by force or fraud,^ 
it would on that account be declared to be invalid, apart from . 
any question as to the want of consent by the guardian.^ 

There would be great difficulties in sotting aside a marriage which 
had been consummated, and in any ca^e It would bo difficult to obtain a 
bridegroom for a Hindu girl who had abready gone through the form of 
marriage with another person. 

A miaor ® widow whose marriage has not been consummated Consent to w- 

. marriage of 

cannot remarry without the cojisent of her father, or, if she has minor widow, 
no father, of her paternal grandfather ; or if she has no such 
grandfather, of her mother ; or, failing all these, of her elder 
brother ; or faihng also brother, of her next male relative. 

Marriages made without such consent may be declared void by 
a Court of Law, bi^t the consent is to bo presumed until the 
contrary is proved, and no such marriage can be declared void 
after it has been consummated.® 

In the case of a widow who is of full age, or whoso marriage 
has been consummated, her own consent is sufficient consent 
to constitute her marriage valid.® 

A father or other guardian cannot enforce an agreement to Agreemmt to^ 
recompense him in cousideration of the marriage of bis child 
or ward, although the marriage be in the asura ® form,’ 

The Allahabad High Court holds that each case must be judged by its 
circumstances.^ 

^ /.e. fraud on the person marry- interfere with the jurisdiction of the 
ing, or being’ given in marriage. Court to set aside a marriage which 
More fraud on the guardian, such as had been brought about by foroe or 
in VenkcOacharyvlu v Rangacharyvlu fraud exercised upon the widow (see 
(1890), 14 Mad. 316, whore the alK)ve). 

mother falsely stated that she had ® Hindu Widow Remarriage Act 
the father*B permission would not ot^ (XV. of 1856), s. 7. 
itself invalidate the marriage ; see ^ Po 9 t, p. 

Khuahalchind LalchaTid v, Mani {Bai) ^ Chd^hund v. Fulbai (1909), 3.3 
(1886), 11 Bom. 247. Bom. 411 ; Baldeo Das Aganvalla v. 

* VenkaUKharyidu v. Bangachar- Molmmaya Pewad (1911), 15 C. W. N, 

yvXu (1890), 14 Mad. 311, at p. 320 ; 447 ; Venkata Kristnay^^a (Kalam- 

Aunjona Dost v. Prdhlad Chmd/ra gunia) v. Lakshmi Narayana {Kahrn- 

QJme (1870), 6 B. L. R. 243, at p. g%nla\ (1908), 32 Mad. 1S5; Dholidas 

254; 14 W. R. C. R. 403, at p. 405; Uhmr v. FvkJhand (1897), 22 Bom. 

Mulchand V. Bhudhia (1897), 22 Bom. 668 ; Dvhri v. Vallahdas Progji (1888) 

812, at pp. 817, 818. 13 Bom. 126. See PiiawJber Batanai v. 

* Le, minor according to ** Hindu Jagjivan Hanaraj (1884), 13 Bom. 131. 

Law,” ante, pp. 42, 43. * Baldeo Sahai v. Juima 

* Hindu Widow Remarriage Act (1901)^ 23 All. 495, following Fiarn- 
(XV. of 1856), s. 7. This would not mdhan v. Samimtimn (1889), 13 Mad. 
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Tlie father or other guardian, can recover money which he has paid as 
'the consideration for a marriage which has not taken place. ^ 

There is no objection to‘ a payment of money by the guardian 
of a girl to the proposed bridegroom in consideration of the 
marriage .2 4 

Marriage A contract, whereby a person undertakes for reward to 

brocage oon- ^ 

tract. bring about a marnage, cannot be enforced.® • 

^ The property of a joint family governed by the MJfakshara 
school of law is liable for the*'reasdnable ^ expenses of the 
marriages of the daughters of male members of such family,® 
including the daughters of those who are excluded from in- 
heritance. 

These expenses have been held to include a gif^von the occasion of the 
dwiragamanoTffowna ceremony which takes place subsequent to the marriage.** 
The Madras High Court has hold that where a mother gave her daughter 


83. See Vaithyanaiham, v. Oangarazu 
(1803), 17 Mod, 9 ; JRam Chand Sen v. 
Atidaito Sen (1884), 10 Calc. 1054. 
LaUun Monee Dossee {Ranee) v. Nobtn 
Mohun Stngh (1875), 25 W. R. C. R 
32 ; Jogeswar Chahrahatti v. Ranch 
Kauri ChakrdbatU (1870), 5 B. L R. 
395 ; 14 W. R. C. R. 154 ; Jugg^r^ 
nath Persad v. JanJey Reread (1869), 2 
Boul. 28. See Bhattacharya’s “ Hin- 
du Law,’’ 2nd ed, pp. 101, 102. 
“ Manu ” says (ui 61), “ Let no 
father, who knows the la-w, receive a 
gratuity, however small, for giving 
his daughter in marriage, since the 
man who through avarice takes 
gratuity for that pui^se is a seller 
dt his ofEspring,” but the practice is 
very common. 

^ Ramchand Sen v. Andaiio Sen 
(1884), 10 Gala 1054 ; Jogemasr 
Chakrcd)aitt$ v. Ranch Kauri Ckahra- 
batH (1870), 6 B. L. R. 395, 14 W. 
B. C. R. 154 ; Rambhqd v. Timmayya 
(1892), 16 Bom. 673 ; Mdjv Thaher^ 
6ey V. Gomti (1887), 11 Bom. 412; 
Otddbchand v. WuUm (1909), 33 Bom. 
411 : 10 Bom. L. R- 649. See Indian 
Contract Act (IX. of 1872), s. 65. 

‘ See Indian Contract Act (IX. of 
1872), s. 65, iUufi. (<t). 

* Vaithyanaihan v* i^ngarazu 
(1893), 17 Mad. 19; RUomber Ra^ 


land v. Jagjtvan Hansraj (1884), 13 
Bom. 131. See Dulari v. Vdllahdae 
Rragjt (1888), 13 Bom. 126, at p. 
130; Jogesivar Chakrabatti v. Ranch 
Kauri Chahrahatti (1870), 5 B. L. R. 
396, U W. R. C. R. 164. 

* In yaikuntam Ammangar v. 
KaUapiran Ayyangar (1902), 20 Mad. 
497, the Court only allowed the ex- 
penses of ceremonies which invariably 
foimed part of the marriage cere- 
moigtes, and disallowed the expenses 
of ceremonies which were usually, 
though not invanably, performed. 
It is submitted that greater latitude 
would be allowed to a guardian. The 
*‘Mitakshara”(chap. 1 ., s. 7, paras. 
^14), and the Vinamitrodaya ” 
(chap. 11 ., Part L S. 21), provide for 
the dowry and marriage expenses of a 
daughter one-fourth of what idie would 
have been entitled to receive, if she 
had been a son, see Chwraman Sahu 
V. Oopi Sahu (1909), 13 C. W. N. 994, 
at p. 997 ; Sarkar’s Hindu Law,” 
3rd ed. 245. 

” See Vaihmlam Ammangcur v. 
KaUapiran Ayyangar (1900), 23 Mad. 
bl2. Indian Contract Act (IX. of 
1872), B. 69. 

• Churaman Sahu v. Qapi Sahu 
(1909), >3 C. W. Iff. 904. 
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in mamage against ito vriah of her husband’s father die was nevertheless 
entitted to be repaid the expenses out of the family {uopor^.* 

The expenses of the mamage of a male member of a family 
must also be paid out of the family property^* 

In the case of a joint family ^overflhd by t£e Bengal school 
of law the marriage expenses of the dau^tersof the co-sharers, 
and of persons who are excluded from inheritance, and of other 
unmanJbd female members of the family, such as daughters of 
adult sons of co-sharerd; wodid be payable out of the family 
property.*^ 

A father is not, in the absence of a contract, under a legal Ust^Uy of 
liability to pay the marriage expenses of any of his children,* 
but after his djeath the reasonable expenses of the marriages of 
his daughters are p&yable out of his estate.* 

Such expenses create a charge upon the property to the same extent 
as rights of maintenance create a charge,^ and to such extent only. 

There is also authority that the estate of a deceased Hmdu is liable (Grandfather, 
for the expenses of the mamage of the daughter of a son who pre-deceased 
him.’ 

Where a ward has separate property a guardian would he Payment out 
entitled to pay thereout Jhe reasonable expenses of his ward's prop^* 
marriage.® 


Fobms of Markiage. 

The only forms of marriage now recognized by the general FomB of 

xnarnege now 

Hindu law are the Brahirut form and the Asura form. Both Twogmaed. 
forms are now applicable to all classes. 


^ Ac?ia RanQamikammal t . Acha 
Ramanuja Axyangat (1011), 21 Mad. 
L. J. 000 * 

* Sundrdbai v. Shivnararayana 
(1907), 32 Bom, 81 ; 9 Bom. L. R. 
iSOO ; Bhagtrai^i v. Jokhu Ram 
Uvadhia (1910), 32 All. 675; Ka- 
meswan Saalrt v, Veerachorlu (1910), 
34 Mad. 422, dissentmg from Oomn- 
darazidu Nararnnhan v. Devarabhotla 
Vmkaianaraaayya (1903), 27 Mad, 
206, The expenses of a second mar- 
riage will in some oases be payable 
out of the property, Bhagiraihi y. 
Joh^u Ram Up^ia (1910), 32 AU. 
676. 

’ Saricar’s ** Hindu Law*,'* 3rd 
ed., 100, 107. 

EOf. 


• Sundari Ammal v. Subramania 
Ayyar (1902), 26 Mad. 605 

• Pr&aj Nuram v, AjodhyapurahaS 
(1848), 7 Ben Gel. B. 613, 2nd ed., 
602; Gunput LaU {LaUa) y. Toorun 
Koonwar (Muesamvi) (1871), 16 W, 
B. 0. B. 62. See Bamcoomajr MtUa 
y. Ichamoy% Dam (1880), 6 Calc. 36, 
at p. 37 ; 6 G. L. B, 429, at 430. 

• See post, pp, 86-89. 

^ Ramcoomar MtUer Ichamoyi 
Dost <1880), 6 Calc. 36 ; 6 C. L. B 429. 

• Juggessur i^ircar y. Ndambwr 
Biswas (1866), 3 W, B. C. R, 217 ; 

y. Sarabsuhh tlS84\ 6 All. 
417, 8/t p, 421. See anti, p, 48$ note 4. 


\ - i M 
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Anoi&at forms Tlie anolent Hindu law allowed the following eight difPerent forms of 
of marriage, marriage.^ The first four of these were considered approved forms. 

1. The Bregma? 

Broj^ma. This form of i^arriage originally contemplated the gift of the girl by 

her father to a man learned in th^ Vedas, ^ and was, therefore, peculiar 
to Brahmins. 

It is the only one now left of the four approved ^orms of marriage, 
and is now suitable for all classes.^ 

2. The paivaJ^, 

Daiva. In this form, which was peculiar to Brahmins, the maiden was given 

in marriage to the officiating priest.^ 

3. The ArshaiJ 

Araha, Li this form the father gave his daughter in consideration of one or 

two pair of oxen.® It was peculiar to Brahmins, ^ 

^ 4. The Prajapaiya or Kaya,'* 

Prajapatya, In this form the bridegroom was an applicant for the bride. It was 
peculiar to Brahmins.^^ 

5. The 

Amro, In this form the bridegroom purchased the bride from her father. 

The only difference between this form and ^the Arsha form is that in this 
form property other than cattle is taken by the father of the bride.*' The 
mere giving of a present to the bride does not render the marriage an 

^ See “ Manu,” ohap. lii, paras, ceremony proper for the Gods. 

21-41. “ Yajnavalkya,” i. 68-61. ® “ Manu,” iii. 28. Colebrooke^s 

“ Narado,” chap. xii. paras. 3U-64. “ Digest,” vol. lu. p. 604. 

Colobrooke's “ Digest,” vol. iii. 604. ^ Lit. scriptural, anything for which 

“ The different forms of marriage a Rishi is an authoiity ; Wilson’s 
recognized by the Hindu law are Glossary,” p. 32. 
probably to be traced histonoally to * “ Manu,” chap. iii. para. 20. 

the customs of different tribes which ® So called as being the ceremony 

afterwards coalesced to form a single *bf the Kas or Prajapahs, the lords 

community,” per West, J., in V%jia- of created beings or progenitors of 

remgam V. (1871), 8 Bom. mankind; ^‘Manu,” chap. i. para. 

H. C. 0. 0. 244, at p. 264. 34 ; chap. iii. para. 30. 

* So called because peculiarly fit See Banerjee’s “ Law of Mar- 

for Brahmins. Colebrooke’s “ Digest,” riage,” 2nd ed., p. 78. 

vol. iii. i>, 604. Lit. demoniacd ; Wilson’s “ Glos- 

* “ Manu,” chap. iii. para. 27. sary,” p. 37. “ It is called the 

® Jaihisondas GopaMas v. Uarhi- Asura form, as being thg ceremony 

aandas HvUochmdas (1876), 2 Bom. of the Asuras, or the aboriginal non- 

9, at p. 14; Bivorama Casta Pillay Aryan tribes of India,” Banerjee’s 

V. Bagamn PiUay, Mad. S. D. for ” Law of Marriage ” 2nd ed., p. 79. 

1869, p. 44, cited in Norton’s “ Lead- ** ” Manu,” chap. iii. para. 31. 
ing Gases,” Part I. p. 6. ^ B|^ttfmharya’s ” Hindu Law,” 

® lit. divine : sp caUed ea being a 2nd ed., 104, 
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Aetira marriage.^ Although there may be Brahma oeremouies, whore 
there is a “ bride price,” the marriage is an Amra marriage,'*^ 

This form of marriage was permissible to Vaisyaa and Sudrae, but 
not to the two higher classes/ It is now applicable to all classes,^ and 
seems to be commonly practised throughout India. • It is said to be, in 
fact, the most common form of marriage/ at any rate among Sudras in 
Southern India/ and members of the Bhandari and other inferior castes 
in Western ’ 

6, The Gandharba^^ 

• • 

This form depended solely upon the mutual consent of the parties GatMarha* 

marrying. It was conEned to the. Kahatriyaa or military class.** and 

seems to have been effected by mere consummation.^** Although this Allowed by 
form of marriage is not recognized by the general Hindu law, a form of oustom. 
that name is permitted in some cases by family usage. In a case decided 
by the Bengal Sudder Court in 1817, a marriage by a member of the 
military class in this fbrm was recognized,” and the same Court, in 1853,^' 
upheld a similar marriage by a Kajah of Julpigoree, who belonged to an 
aboriginal tribe, which had to some extent adopted Hindu customs.^"* 

This form of marriage is said to still exist m the family of the Tipperah 
Rajahs,” and it was recently asseri ed to have taken place in a family 

in Gan jam.*' A religious ceremony is now as necessary in a marriage in ^ 


^ Jaikisondas Go^pMaa v. 
sondaa HuUocIiandaa (1876), 2 $om. 9, 
at p. 15. Manu,” chap- id. para. 54. 

* ChmiM V. Su/rajram (1909), 33 
Bom. 433; 11 Bom. L. R. 708. 

® Jaikiaondas Gopaldas v. Harkt- 
aondas HuUochandaa (1876), 2 Bom. 
9, at p. 14. Colebrooke’s “ Bigrat,” 
vol. iii. p. 604. Steele, p. 31. 

* Visvanathan v. Saminathan (1889), 
13 Mad. 83. See Keahow Boo Biwa^ 
kw V. AToio Junardhun Patunkur 
(1821), 2 Borr. 194 ; Niindldl Bhug- 
wandaa v. Tapeedas (1810), 1 Borr. 14. 
As to Western India, see Vijiarangoi^ 
V. Lakshuman (1871), 8 Bom, H. C. 
O. C. 244. 

® Baner joe’s “ Law of Marriage,” 
2nd ed., p. 82. Strange’s ** Hindu 
Law,” i. 43. 

® See Mayiie’s “ Uuidu Law,” 7th 
ed., pp. 99 (note 2), 100. 

^ Vijmrqngam v. Lakshuman 
(1871). 8 Bom. H. C. O. C. 244. 

^ The name is taken from that of 
” a kind of inferior divinity atten* 
dant upon Indra and Kuvera, and 
distinguished ■ for musioa^ pro- 
ficiency.” Wilsons “Glossary/* p. 
164. 


^ See “ Manu,” ohap. id. paras. 
32, 41. 

Sarkar’s “ Hindu Law,” 3id ed., 
p. 84. 

Hujmu Chid v. Bhadoorun 
{Banee), referred to in Ben. S. D. A. 
1846, p. 340, and 7 Ben. Sel. K. 355 
(new edition, pp. 355, 356). 

Mokrund Deb Baekut v. Bisses^ 
auree {Banee), Ben. S. D. A. 1853, 
p. 159. 

See Fanindra Deb Baikal v. 
Bajesumr Daa (1885), 12 I. A. 72; 

11 Calc. 463. 

See Chuckrodhuj Thakoor v. 
Beer Chunder Joobraj (1864), 1 AV. 
R. C. R. 194. 

Brindavana v. Badhamant (1888), 

12 Mad. 72. A marriage in this 
form was also asserted in Hari 
Krishna Devi Gam {Sri Gajapaiy) v. 
Badhdka Paita Media Devi Garu 
{Sri Gajapaty) (1865), 2 Mad. H. C. 
369. S. C. on appeal, Radhika PaUa 
Maha Devi Garu {Sri Qajapathi) 
V. Nilamani Paita Mdhn Devi Garu 
(Sri Oajapaihi) (1870), 13 I. A. 
497 ; 6 B, L. R. 202 ; 14 W. R. P. C* 

u 
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this form as when the marriage takes place in the ordinary forms. ^ The 
Gandharba form of marriage as now odebrated, and the anoient form seem, 
therefore, to resemble one another in name only. 

I 7. The BahahaaaJ^ 

Bakahm* This was a marriage by capture, and would in the present day be 

dealt with by the criminal law.^ It was peculiar to the Kshatriyas, or 
warrior class. ^ < 

8. The PaisachaJ^ ^ 

Paiaacha. In this form the Hindu law for the sake of the woman and her offqaring 

treated as a marriage a seduction by fraud. * 


Customary 
form of 
marriage. 


Where by immemorial and continuous custom ’ a form of 
marriage, which is not repugnant to the fundamental principles 
of Hindu law, is invariably practised by a particular class of 
persons or family, a marriage in such form is valid. 

In the cas^of a family or race which is not Hindu by origin, 
but which has gradually, or otherwise, more or less adopted 
Hindu customs or Hindu law, a custom at variance with 
Hindu law would be uphold,® provided that it were not repugnant 
to general ideas of morality. 


Forms of 
marriogo ao- 
cording to 
family usages. 


The following forms of marriage pecuhai to individual families have 
(amongst others) been recognized by the Courts : — 

In the Ilaj family of Hill Tippcrah, marriage takes place in the Gand- 
harha ^ or SanHgrikita form, but the wife married in that form seems to 
bo inferior to a wife married in accordance with the ordinary form.^^ 


^ Bnndavana v. Radhamani (1886), 
12 Mad. 72 ; Han Krishna Devi Oaru 
{8ri Oajapatif) v. Badhika Patta Maha 
Devi Oaru {8ri Oajapaty) (I860), 
2 Mad. H. C. 369^ at p. 374. See 
Chuckrodhuj Tfiakoor v. Beer Chunder 
Joobraj (1864), 1 W. R. C. R. 194; 
Bhaom v. Maharaj Singh (1881), 3 
AIL 738. 

‘ Lit. a fiend-like marriage. See 
Wilson’s “ Glossary,*’ p. 436. 

* *' The seieuie of a maiden by 
force from her house while she weeps 
and cidls for assistance, after her 
kinsmen and friends have been slaih 
in battle or wounded, and their houses 
broken open, is the marriage styled 
ManU|*’ chap. iH. 

para. 33. 

^ Indian Panel Coc^ {Act XLV. of 

vlWa),n.366. , 

ftpaOM K 


Hullockandas (1876), 2 Bom. 
9, at p. 14. 

® lat. diabolical. Wilson’s Glos- 
sary,” p. 389. “ When the lover 

secretly embraces the damsel, either 
|)eeping or flushed with strong liquor, 
or disordered in her intellect, that 
sinful marriage called Pataacfia is the 
eighth and basest.” “Manu,” in. 
para. 34. 

’ See Oatha Ram Mistree v. Moohita 
Kochin Aiteah, Domiome (1875), 14 
B. L. R. 298; 13 W. R. C. R. 179 ; 
** Manu,” iii. 35. As to the necessary 
conditions for the validity e£ a custom, 
see ante, pp. 24, 25. 

® See Panindra Del Raikat v. 
Majesmit Da% (1886), 12 I. A. 72; 
11 Oslo. 463. 

® See ante, p. 51. 

< Lit* one who receives holy water. 

See Thakw^ v. Beer 
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A Bajah of Orisaa oan many a gixl of a different oaate in iviiat is called 
the phvJbiha fonxi» which oonsi^ts in putting a garland round the neck of 
the woman, or in an exchange of garlands.^ 

The Sagai form,^ by which widows of the ^amoattdm caste,” and of 
the Koiriee and otl^r low castes in Behai*/ and of Hvlwaee caste,” 
remarry. 

The Kurao J^kwreecha^ or the ig^n^age of a widbw with her deceased 
husband’s brother, is common among Jats ” and the IkM caste ^ in the 
North-West. ^ 

The Seraf Udiki ” form, by which wives, deserted by their husbands, 
can rdknarry according to the custom of the Lingaits of South Canara.^ 

As to the Sikh forma p£ marriage, see Jv^gomohun MttUick {Doe dem) 
V. Saumcoomar Bebee (1815), 2 feorl. Dig. 43 ; Anand Marriage Act (VII, 
of 1909).* 

As to forms of marriage which are recognized by local, tribal, or family 
custom, see Banerjee’s “ Law of -Marriage,” 2nd ed.. Lecture VL ; Bhat- 
tacharya’s “ Hindu Law,” 2nd ed., pp. 106, 111, 112 ; Risley’s “ Tribes 
and Castes of Bengal ” ; Crooke’s “ Tribes and Castes of the North- 
Western Provinces %nd Oudh ” ; Mayne’s “ Hindu Law,” 7th ed., pp. 
120-128. 

As to the marriage of Hindus domiciled in the Madras Presidency 
following the Marumakkatayan or the AliyasOntana law of inheritance, 
see Madras Act IV. of 1896. 

Among the Nairs of Malabar there is a form of marriage called San- 
handhamJ* There are no ocremonios. It is dissoluble on the will of 
either party. The wife and children acquire no rights of maintenance or 
inhciitance. It does not seem to 'have been recognized by the Courts,'® 
but it has been recognized by the Legislature in permitting registration 
of such marriages." ^ 


Chunder Joobraj (1864), 1 W. R, C. R. 
194 ; Nobodip Chundro Deb Burmun 
{Bajhumar) v. JBtr Chundra Afanikga 
Bahadoor (Rajah) (1876), 26 4V. R. 
C. R. 404, at pp, 410, 414. 

^ As to the ouBtoms of the Urya 
Rajahs and Chiefs, see the Pachia 
SitveU, or twenty-five questions put 
by the superintendent of the Tribu- 
tary Mehals in 1814 to the leading 
Rajahs in those Mehals. These 
answers have been reoognized by the 
Courts, see Prandhwr Rag v. 
Ramchender Mongraj, Ben. 8. D, A. 
1861, p. 16 ; Durrap 8%ng Deo v. , 
Buzzurdhun Roy (1863), 2 Hay. 336; 
Eungadhwr Nwrendta JBkardmj Maha- 
pattur V. Juggumath Bhromurbor Roy 
(1877), \ Shozne’s “Law Reporter,” 

C. R. 92, at p. 95. The substance * 
of the answers is given in Banerjee’s > 
“ Law of Marriage,” 2nd ed.^ pp. 
231, 232. 

* In this form the maiif ceremony 


consists in putting a red or Sindttr 
* mark on the bride’s forehead in the 
prcsenco of assembled friends and 
rcvlatives. Btaanram Koiree v. 
Ernpresa (1878), 3 C. L. R. 410. 

* Hurry Chum Daaa v. Nirmi 
Chand Keyal (1883), 10 Calc. 138; 
13 C. L. R. 207. See Jukn% v. Qvxm 
Empress (1802), 19 Calc. 627. 

* Btasuram Koiree v. Empress 
(1878), 3 C. L. R. 40. 

® KaUy Churn Shaw v. Dukhee 
Bibee (1879), 6 Calc. 692. 

® Poorunmul v. TocHaee. Ram 
(1868), 3 Agra. 350 ; Queen v* 
Bahadur Singh (1872), 4 N. W. P. 128. 

* Kesaree v. Samardhan (1873), 6 
N. W. P. 94. 

^ Giving a cloth. 

® Virasangappav.RudmppailS&i^)^ 
8 Mad. 440. 

. 16 C. W. N. csclx. 

^ ^ Malabar Marriage Adt (IV. of 

1896, M. C.), s. 3. 
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Where “ a new Hindu sect comes into existence, and, from 
religious scruples, adopts a form of marriage somewhat different 
to the ordinary form, it would be going too far to hold that 
these marriages are void, and thus to bastardize a whole com- 
munity, simply bq,cause the sect and its practices are of recent 
origin.'* ^ 


The Provisions of the Marriage Act (III, of 1872), apjJfeir^ntly apply to 
the Progressive Brahmos, but have no reference to the Adi or Consejcvativo 
Brahmos who claim to be Hindus. 


Marriaoe Ceremonies. 

It is usual, but not necessary, that marriage should be 
preceded by a betrothal, or formal promise by ttie father, or other 
guardian, 2 to rive the girl in marriage.® Such betrothal is 
revocable,^ ana is not, in law, any obstacle to a marriage with 
another man.® 

A promise of marriage cannot be enforced by a suit for specific perform- 
ance,® but a refusal to complete a betrothal, or a promise of marriage, by 
an actual mamage would give to the injured party a right to recover 
from the person making the promise coinpeitjation for the loss, if any, 
sostaix^ by the breach of promise.*^ In case of such breach, a father, or 
guardian, would be entitled to recover money properly expended in 


^ Baneijee’s *‘Law of Marriage,” 
2nd ed., p. 224. As to the marriage 
of Brahmos, see thid., pp. 99, 100, 
253, and SomluzfM v. Vtahnvprasad 
Hanprasad (1903), 28 Bom, 597 ; 
6 Bom. L. R. 58, where a bigamous 
marriage of members of the Brabmo 
I 8amaj was held to be invalid. See 
^ Mudaliar v. Mastlamani 

(1909), 33 Mad. 342. 

^ Awfe, pp. 42, 43. 

• This is called vagdarui, or gift by 
word. Banerjee’s “ Law of Marriage,” 
2nd ed., p. 82; Wilson’s “ GloBsary,^” 
p. 538. 

' * See In the matter of Ounput 
Harain Singh (1875), I Calc. 74; 
Vmed Kika v. Nagindas Naratam&aa 
^(1870), 7 Bom. H. C. (O. C.) 122 ; 
‘^Sircar’s “Vyavaatha Barpana,” 2nd 
;ed«i pp. 645, 646. Steek, 24, 160. 


Baner^ee’s “ Law of Marriage,” 2nd 
ed., pp. 51, 84. 85. 

® Ante, p, 33. 

• Act I. of 1877 (Specific Relief), 
B. 21, ol. h. See illustration to that 
section, “A contracts to marry B.” 
Se^ In the matter of Ounput Nmain 
Singh (1876), 1 Calc. 74 ; Umed K%ka 
v. Nagindas Narotanidas (1870), 7 
Bom. H. C. (0, C.) 122. 

^ Act lx. of 1872 (Contracts), s. 73. 
Purehotomdaii Tribhomndas v, PursJio- 
*taindas Mangaldas Naihvbhoy (1896), 
21 Bom. 23; Thak&reey v. 

GomH (1887), 11 Bom. 412; Umed 
Kika V. Nagindae Narctamdar (1870), 
7 Bom. H. C. (0. C.) 122, at p.' 136 
See Nowbut Singh v. Lad Kooer {Mus- 
mmat (1873), 6 N. W. P. 102 ; Ih 
Ihe matter of Ounput Narain Singh 
(1876), 1 Ode. 74, at p. 76. 
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contemplation of such marriage.^ Such suits cannot be brought in a 
Provincial Small Cause Court.^ 

Should the betrothed damsel die before the marriage, the bridegroom Dea^ of 
is entitled to recover back the presents given by hfm to her, subject to bride, 
paying such expenses as^have been incurred. ‘ 

There can be no valid marriage in any form* without a sub- Neoeseity for 
stantial performance of the requisite religious ceremonies*^ ceremcniCB. 

• 

Even ^hen the gandharba form of mcuriage is permissible by custom 
the Courts will not recognize it unless religious rite< have been performed, 
although the gift of the bride h in a marriage in that form unnecessary.^ 

Hindu laSv does not recognize a marriage contracted by a Hindu, 
otherwise than with Hindu ceremonies, as, for instance, while he is a 
convert to another religion.’ 

Ttie ceremonies vary according to local or family, or caste ® Nature of 

oeremoniea. 

usage. a 

The ceremonies which are usually performed ® are described 
in detail by H. T. Colebrooke,^® and in lesser detail in Banerjee’s 
“ Law of Marriage” and in Bhattacharya’s “Hindu Law.” 

See also Bisley’s “ Tribes and Castes of Bengal,” vol. i. pp. 

148-152. 

The eeiomonios usually comineiico with tho performance of the wa>u?i- tTsual cere- 
mvJch, or vriddi shraddot^ by th% bride's father in honoiu* of his ancestors,^’ monies. 


^ “ J^Llakshara,’’ ohap.*ii. s, 11, 
para. 28 ; Baniblwil v. Ttmmaya 
(1892), 10 Bom. 67«3 ; Jogeswar Chak- 
rabatti v. Panch Kauri Chakrabatti 
(1870), 5 B. L. R. 396. • 

* Act IX. of 1887, Sohed. II., art. 
35 ; Kcdi Sunker Doss v. Koylash 
Chunder Doss (1888), 15 Calc. 833. 

‘ Mitakshara,” chap. ii. s. 11, 
paras. 29, 30 ; Daya-Krama-San- 
graha,” chap, h., s. 1, para. 1. * 

* See Banerjee’s “ Law of Marriage,” 
2nd ed., pp. 94, 95, 98, and texts and 
other authorities there cited. Sirear^s 
“ Vyavastha Darpana," 2nd ed., p. 
660. Strange’s “ Hindu Law,” vol. 
i. p. 42. 

® Ante, pp. 61, 62. 

^ Bfindamna v. J?ad^mam(1886), * 
12 Mad. 72; Han Krishna Devi 
Gam {8n Qajapaty) v. Radhika 
PaUa Mahadew Oaru (Sri Oajapaiy) 
(1866), 2 Mad. H. C. 369, at p. 374. 
See Strange’s “Hindu Law,”^vol. i. 
p. 42. Sircar’s “ Vyavastha Bar- 


pana ” 2nd ed., p. 660. 

^ Muihusamt Mudaliar v. Masila- 
mdnt (1909), 33 Mad. 342, at pp. 348, 
349. 

* (1866) 3 Mad. H. C. App. vii, 

* These ceremonies are observed 
whether tho marriage be strictly in 
the Brahma form, or whether, in 
consequence of a payment having 
been made to the bride’s family, the 
marriage is in the Asura form ; 
Banerjeo’s “Law of Marriage,” 2nd 
ecL, p. 87 ; VenkaiaeJuiryulu v. Ranga^ 
charyulu ^890), 14 Mad. 316, at p. 
319; ChunikU v. Surajrem (1909), 
33 Bom. 433; 11 Bom. L. R. 708; 
N. Authikesavulu Chetty v. S. Rama- 
nujam Chetty (1909), 32 Mad. 612. 

Essay III, on the religious cere- 
monies of the Hindus and of the 
Brahmins especially, “ Asiatic Re- 
seiirohes,” vol. vii. p. 288. 

2Dd ed., p. 90. 

*• 2nd ed., chap. viii. 

^ The performance of thissrmlft is 
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widonr. 


Cowinima- 
tio% j 


and the oeremoniouB bathing of the bride. On the bridegroom coming 
to the house ho is ceremoniously received, and certain ceremonies, the most 
important of which is the gift of the bride to the bridegroom,^ are observed. 
On the night of that May, or on the day following, the operative marriage 
ceremonies are performed by the bridegroom and bride. This is called 
pamgraham, or the acceptanoe of the bride’s hand by the bridegroom. 
The sacred fire is kindled and (folations are made. The bridegroom 
takes the bride’s hand, she steps on a stone. The bridegroom recites a 
fixed text. A hymn is chanted. The bride and bridbg^oom walk round 
the fire, and then comes the most material of the marriage :^tes. The 
bride is conducted by the bridegroom, and directed by him to step succes- 
sively into seven circles, a text being* recited at each step. This is called 
Saptapadi, On the taking of the seventh step, and not until then, the 
marriage is complete and irrevocable.^ The bride thenceforth becomes 
a member of her husband’s family.® 

Other ceremonies which are not essential to the validity of the marriage 
are subsequently performed.* 

Sata (exchange) marriage, which, according ^to the custom of the 
Kvdwa Kunhi caste, is conditional upon the bridegroom’s father pro- 
viding a girl tp be married to the son of the bride’s father, does not take 
effect until the condition has been performed, although the marriage 
ceremonies have been completed.® 

Whatever words spoken, ceremonies performed, or engage- 
ments made on the marriage of a Hindu female who has not 
been previously married, are sufiSicient to constitute a valid 
marriage, have the same effect, if sjfbken, performed, or made 
on the marriage of a Hindu widow ; anj no marriage can be 
declared invalid on the ground that such words, ceremonies, 
or engagements are inapplicable to the case of a widow.® 

Although certain ceremonies ar^ usual when the wife attains 
puberty, consummation is not necessary to the validity of a 
Hindu marriage.’ 


not essential ; Bnindabun Chandra 
Ktirmokar v. Chundra Kurmokar 
(1885), 12 Calc. 140, at p. 142. 

^ This transfers the guardianship 
of the girl. 

* Bnndctbtm Chandra Kvrmokar v, 
Chmdra Kwrmokar (1885), 12 Calc, 
140, at p. 143. See Venkatacharyidu 
V. Bangacharyidu (1890), 14 ^Mad. 
316, at p. 318. Colebrooke’s “ Essay 
on the Beligiotts Ceremonies of the 
Hindus, Ariatio Besearches,” vd. vii. 
p. 303. Strange’s “Hii^u Law,” 
vol, j. p. 37. Strange’s “Ufanual,” 
para. 38. ^Iliasu,” ehap. vui, para. 
^7. Colebroobe’s ” Digest,” vol. 


pp. 487, 488. 

♦ • Bhattacharya’a ” Law of the 

Jomt Family,^” pp. 140, 141. 

* For instance, see Va%kuntain 
Ammangar v. KaUapiran Ayyangar 
(1902), 26 Mad. 497. 

* Ugri (Bai) v. PvrahaUam Bhu~ 
dar {JP<ad) (1892), 17 Bom. 400. 

^ Hindu Widow’s Remarriage Act 
^(XV, of 1856), a. 6, 

^ Adm%n%HfaUyr-QmariJi of Madraa 
V. Armndachari (1886), 9 Mad. 466, 
at p. 470; JMaji Bhikaji v. 
mabai (1886), 10 Bom. 301, at p* 
311 ; Grange’s ” Hindu Law.” vol. 



OHAP. I.] 


PBESmCPPIOK. 


67 


I* 


t ' 

Th«re may be a custom by which a ceremony is necessary on the wife 
obtaining puberty.^ 


Disputes as to Marriage* 

■ 

The Courts have power to* determine the validity of a Junadietiofito 
marriage either^ a suit properly constituted for that purpose, 
or in a^suit or proceeding in which the question incidentally “*”“**• 
arises.* 


For instaincc, the question may arise in a suit for the possession of 
property, or for the restitution of conjugal rights, or in a proceedmg 
relating to the guardianship of a minor, or as to the right to letters of 
administration, or in a orimmal prosecution for bigamy, or adultery, or 
for enticing away a married woman. 

A suit will lie for | declaration that the defendant was not, as ho or Suit for jacti 
she alleged himself or herself to be, the husband, or wife of the plamtilf.® mamaff 


A decision as to the fact or validity of a marnage can only Only binds 
bind the parties to the litigation,^ and then only if the case 
complies with the conditions prescribed by s. 11 of the Civil 
Procedure Code, 1908.® 

Where it has been proved that a marriage has been cele- Pr^umg^ 
brated there is a presumption that it is valid in law,® and that ^marnag®!^ 
all the necessary ceremonies were performed.’ 

A strong presumption arises when the parties are recognized 


1 Boolchand KoUta y. Jai^kee 
(1876). 25 W R. C. R. 386. 

‘ See Aunjona Dost v. Prahhd 
Chandra Ohose (1870), 6 B. L. R. 
243; 14 W. R. C. R. 403. 

* See Mir AzmcA Ah v Mahmud- 

tU-ntsea (1807), 20 All. 96 « 

* See Bromhomoyee v. Kaah% 
Chunder San (1881), 8 Oalo. 266; 10 
C L R. 91. 

» Act V. of 1908 ; a Act XIV. of 
1882, B. 13. See Evidence Act (I. of 
1872), 6. 43. 

® Inderun Valungypooly Taver v, 
Ramaeaumy Pandta Talaver (1869), 
13 M. 1. ^ 141, at p. 158 ; 3 B. B. 
R. P C. 1, at pp. 3, 4 ; 12 W. E. P. 0. 
41, at p. 42 ; Movji Lai v. Chandra- 
hath Kumari (Muea/mmol) (1911), 38 
I. A. 122 ; 38 Oalo. 700 ; 15 C. W. N. 
790; 13 Bom. L E. 5341 Fahw- 


gauda v Qangi (1896), 22 Bom. 277, 
at p 279. As to the proof of a 
marriage, nee Imchmi Koer v. 
Boghuncdh Daa (Chowdhry Mohunt) 
(1900), 27 I A. 142 ; 27 Calc. 971 ; 
4 C. W. N 685. Act I. of 1872, s. 50. 
See MtUhusam% Mudahar v. Maaila- 
mam (1909), 33 Mad. 342 

7 Brtndabun Chandra Kurmokar v. 
Chundra Kurmokar (1886), 12 Calc. 
140, at pp. 142, 143 ; Admmtstrator- 
General of Madras v. Anandachart 
(1886), 9 Mad. 466, at pp 469, 470. 
“If the evidence was su&oient to 
prove the performance of some cere* 
monies usually observed on such 
occasions, a presumption is always to 
be drawn that they are duty coiU- 
pieted, until the contrary is showti." 
(Ba») v. Mott Aorsem (1896), 
Bom. 609, at p. 512. 
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hy all persons concerned as man and wife, and so described in 
important documents and on important occasions.^ 

It has been held by a Bench in the Bengal High Ciourt® that this 
presumption, although it applies to questions <9f inheritance, docs not 
apply to a suit fof restitution of conjugal rights, and that in such a suit 
the performance of the ceremonifls must be strictly proved, but in an 
earlier case another Bench of the same Court ' applied the presumption 
to a similar suit. It is submitted that there is no valiA reason for malcing 
this distinction. Evidence of treatment is sufficient to prove a carriage, 
ev^n in a suit for restitution of oonjugEiI rights, where the parties are not 
subject to the Indian Divorce Act,^ vfhich, bf course. Hindus are not, so 
d fortiori, evidence of the marriage having been celebrated Vould, it is 
submitted, be sufficient. 

This presumption applies also in the case of the remarriage of a widow.*^ 

It has no appheation when a former valid subsisting marriage of the 
woman has bfeon proved. 

e 

There is also a presumption even among Sudras ^ that the 

marriage was according to one of the approved forms.® As the 

Brahma form is the only one remaining of such forms,® it follows 

that there is a presumption that the marriage was in accordance 

with the Brahma form. 

« 

In prosecutions under ss. 494, 495, 497, and 498 of the 
Indian Penal Code the fact and v^ilidity of the marriage 
must be strictly proved.^® 


1 Mouji Lai V. ChandrahaUt Kamari 
(Mmammat) (1911), 38 I. A. 122; 
38 Calc, 700; 15 C. W. N. 790; 13 
Bom. L. B. 534. 

* Doai v. Kahkanta 
Das (1900), 28 Calc. 37, at p. 50 ; 
5 C. W. N. 195, at pp. 204, 205. 

^ SHnddbun Chandra Kurmokar v. 
Chundra Kurmokar (1885), 12 Calc. 
140, at pp. 142, 143. 

• Act I, of 1872 (Evidence), s. 60 ; 
see Chelhnmai v. Banganatham PiHai 
(1910), 34 Mad. 277 ; Mouji Lai v. 
Chavdrabatti Kumari {Musammat) 
(19U)»38 I. A. 122 ; 38 Calc. 700 ; 16 
C. W. N. 790; 18 Bom. L. R. 534. 

‘ Lachman Kvar v. Mardan Singh 
11886), 8 All. 143. 

< In re MiUdM (1887), 10 Mad. 
218, at p. 221. 

^ Jagannath Baghmath v. Naragan 
(1910), 34 Bom. 663 ; 12 Bom. L. R. 
646; Trihufodas Ihimodhar Y, Handaa 


Morarjt (1907), 31 Bom. 583, at p. 587. 
’ « Tfiakoor Deyhee {Museumat) 
Bai^Baluk Bam (1866), 11 M. I. A. 
139, at p. 175 ; 10 W\ R. P. C. 3, at 
p. 9 ; Jagannath Prasad Gupta v. 
Bunjit Singh (1897), 26 Calc. 354, at 
p. 360 ; Oojdbai v. Malop Baje Bhoale 
{Shnmant Shahajtiao) (1892), 17 Bom. 
114, at p. 117 ; Judoonaih Sircar v. 
Buseuni Coomar Boy Ghowdhry (1873), 
11 B. L. R. 286, at p. 288 ; 16 W. R. 
C. R. 105, at p. 106; Kaithe v. 
Kulladasi Koundan, Mad. dec. of 
I860, p. 201, Norton L. 0. 6; 
3, Authihesavulu Chetty v. S, Barm- 
najam Chetty (1909), 32 Mad. 612. 

® Ardt, p. 60. 

Aot XLV. of 1860. ^ 

Empress v. Pitandfur Singh 
(1879), 6 Calc. 666 ; 6 0. L. R. 697. 

keeDaneah8heikhY,Tafir Mandal 
(1902), 7 0. W, N. 143. 

Aot*I, of 1872 (Evidenoe)« s. 60. 
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Divorce. 

Divorce is unknown to the general Hindu law.^ 

Divorce is allowed by oustom in certain localities and among certain Divorce, 
low castes.^ . 

As to the castes and localities in whioffsuch custom exists^ see 8teele*s 
“ Law and Custom of Hindu Castes,^’ pp. 168, 169, Risley’s Tribes and 
Castes of Bengal ; ”, Cfooke’s “ Tribes and Castes of the North-Western 
Provinces aajd Oudh ; ” Banerjee’s “ Law of Marriage,” 2nd ed., pp. 

337-399 ; Mayne’s “ Hindu Law,” 7th ed., pp. 114-116. 

Where it is allowed by oustom, at divorce by mutual agreement is 
recognized by law, ^ 

Although matters of divorce are frequently adjudicated upon by a 
parvehayet, or assembly of a caste, such pamkayet has no power to declare 
a marriage void or to give permission to a woman to remarry. In such 
castes a divorce is generally not effectual, except with the authority of 
the pancJiayetJ* ^ 

It IS incompetent to Hindus at the time of their marriage to arrange 
that the marriage bo void in certam events,” whether divorce be or be not 
permissible in the particular caste. 

Except under the circumstances provided for in Act XXI. „ 
of 1866, the Courts have no power to decree a divorce.’ ^ 

A dissolution of marriage is not effected by the adultery ® Aduiteiy. 
of the husband or wife. ^ 

The only remedy which a blameless wife has against an offending Remedy of 
husband is to obtain a decree for her separate maintenance,^ such decree 
being practically equivalent to a decree for judicial separation.'” 


1 Kvdomee Doasee v Jotferam* 
K6l%ta (1877), 3 Cede. 306; Thapita 
Peter v. Thapita Lakahmt (1894), 17 
Mad. 235, at p. 236 ; Manu,” chap, 
lx. parf;B. 46, 101. > 

° See Kudomee Doaaee v, Jeteera?n, 
Kohia (1877), 3 Calc. 306; Reg, v. 
JSambhu Raghu (1676), 1 Bom. 347; 
Reg, V. Karaan Ooja (1864), 2 Bom. 
H. C. 124 ; Khemkor v. Vmiaahankar 
RaiiMor (1873), 10 Bom. H. C. 381 ; 
Rahi V. Qomnda Yalad Teja (1876), 1 
Bom. 97, at p. 114 ; JDyaram Daohibh 
V. Umha (Baee) (1843), Morley's 
“ Digest,” vol. 1 N, S. p. 181 ; Kaaee 
Dhoohhk V. Euttun Bthee (1817), 1 
Borr. 410. 

* Rankardlingam Chetti v. Subban 
CheUi (1894), 17 Mad. 479. This 
was a case of members of the pot^s’ 


caste in Tmnevolly. 

* See Reg. v. Sambhu Raghu (1876), 
1 Bom. 347 ; Uj% v. Hathi Lain 
(1870), 7 Bom. H. C. A. C. 133. 

* See Rah% v. Oovtnd Vdtad Teja 
(1876), 1 Bom. 97, at p. 114. 

^ Sitaram v. Aheeree Heerahnee 
{Muaaamut) (1873), 11 B. L. R. 129; 
20 W. R. C. R. 49. 

’ The Courts seem formerly to 
have granted divorces. See Kaaeeram 
Kfiparam v. Vmhatam Huteechund 
(1811), 1 Borr. 387. 

* JMbaraya Pdlai v. Ramaeami 
Ptllai (1899), 23 Mad. 171, at pp. 
177, 178. 

« Post, pp. 78, 74. 

See Sitanath Mookerjee v.iTatina- 
hutty ^Dabee [BreemtUty) (ISte), 24 
W. E.^C. R. 377, at p. 379. 
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Indian It is tmsettled whetlier the Ind^a>^ Dhrorce Act ^ heits any application 

Divoroe Act. to a Hindu mamage contracted before the conversion of the parties to 

Ohnstianity. The I£gh Court of Bengal has held that it applies,^ but 

' the High Courts of Madras^^ Bombay.^ and Allahabad,*^ have taken 

a different view. It is submitted that the latter view is oorreot. 

« 


Change of 
thUgion. 


CivoTce at 
instance of 
convert to 
Christianity. 


The change of religion ® or the excommunication from 
caste ^ of either party does not effect a divorce* 

Where a Hindu husband or wife is de»3rted or repudiated 
on the ground of his or her conversion to Christianity, a decree 
for divorce can, under the provisions of the Native Converta 
Marriage Dissolution Act (XXL of 1866),® be made in favour 
of the person so deserted or repudiated, and the parties can 
marry again as if the prior marriage had been dissolved by 
death.® 

* 


1 IV. of 1869 

^ OdbardJian Dass v Jasadamont 
Dassi (1891]i; 18 Calc. 262. 

* TJuiptta Peter v. Thap%ta Idihik- 
m% (1894), 17 Mad 235 ; Ptrianayakam 
V. PoUukanm (1890), 14 Mad. 382. 

* Maganta v Premsmgh (1907), 
8 Bom L. B 856. 

B Zvburduat Khan (1870), 2 N. W. 
P. 370. 

® Oovernmevt of Bombay v Ganga 
(1880), 4 Bom. 330 ; Adminte- 
tratoT'Oeneral of Madras v. Ananda- 
chan (1886), 9 Mad. 466 ; Peria- 
rkoyaJeam v. Pottnlanm (1890), 14 
Mad. 382, at p. 384 ; Thap^ta Peter 
V. Thapita Lakshm% (1894), 17 Mad. 
235, at p. 239 ; In re Millatd (1887), 


10 Mad. 218 ; In the maUer of Bam 
Kumart (1891), 18 Calc 264; Go- 
bardhan Dose v. Jasadamom Daasi 
(1891), 18 Calc. 252, at pp 254, 255 ; 
ConirA Stnammal v. Administrator- 
General of Madras (1885), 8 Mad. 
169 ; Bahmed Bibee v Boteya Bibee 
(1869), 1 Norton^fl L C 12. 

’ See Queen v. Marimuttu (1881), 
4«Mad 243; Admimstrator-Oenerdl 
of Madras v Anandachan (1880), 9 
Mad. 466 • Bisheshur y. Mata Oholam 
(1870), 2 N. W. P. 300 ; contrd Sin- 
ammal v. Administrator General of 
Madras (1886), 8 Mad. 169 

* See the proceduio provided bj- 
that Act. 

• S. 19 of the Act. 




chapter" ii. 

^ HUSBAND AND WIFE (conhnued). 

Beoipbooal Ridhvb and Duties. 

• 

The parties to a marriage cannot by arrangement or otherwise AgreenMafc 
vary the rights, duties, and other incidents which the law 
attaches to the marriage state. 

An ante-nuptial agreement, by which the husband undertakes never 
to remove his wife from the parental abode, is not bmdmg on him.^ 

Similarly, no effect can bo given to an agreement which provides that, 
on the hu^and takmg another wife, the hrst marriage should be void.^ 


Eights to Society and Guaedianship. 

A husband is entitled to th j society of his wife.® He can Rights of 
require her to hve with hink wherever he iDay choose to reside,^ husband, 
and to submit herself obediently to his authority.® 

Effect cannot be given to an arrangement between husband and wife Post-nuptial 
that they should separate, and that neither of them shall sue for restitution awungemont 
of conjugal rights, unless the agreement mdicates a state of oiroumstanoes ^ 
which would be an answer to a Hlnut for restitution of conjugal r^hts.'^ ^ 


^ Tekaii Mon Moh%ni Jemada* v. 
Basanla Kumar (1901), 28 

Calc. 761 ; 6 0. W. N. 673 ; Pmgi v. 
Sheonaram (1885), 8 All. 78, at pp. 
79, 80. 

* Sitaram v. Aheeru JSeerahnee 
(MuasamiU) (1873), 11 B. L. B. 
129 ; 20 W. B. C. B, 49. 

* Btnda v. Kaunailut (1890), 13 
All. 126 ; Qcdha Bam M%airee v. 
Moohtta Kookin Atieah Bomoonee 
(1876), 14 B. L. B 298, at p. 300 ; 
23 W. B. 0,*B. 170. 

* Teha%t Mm MoMm Jtmadai v. 

Basanta Kumar Singh (1901), 28 
Calc. 761, at p. 760 ; 6 0. W. N. 673, 
at p. 680. See Makmgtitt Dam v« 
Jofimdra Ohvmder 1(1891), 

19 Calc. 84, at pp. 90^ 91 ; Btnda v. 


KaumiUa (1890), 13 All. 126; Ntto- 
neUh Mook&rjee v. Haimdbutty Dabee 
{Sreemtaty) (1875), 24 W. B C. B. 
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^ Tehait Mon Mohim Jemadat v, 
Basania Kumar Stngh (1901), 28 
Calc. 761, at p. 760; 6 C. W. N. 

C73, at p 680; Sitanath Mookefjee 
V. Ha%mabvUy Dabee (Sreemutiy) 
(1875), 24 W. B. C. B. 377, at p. 

379. ^ 

* BaslttJihy Dabee {3m.) v Bhoatnaih 
Mooherjee (1900), 4 C. W. N. 488. 

See TekaU Mon Mohtm Jemadat v. 
Baemkk kvmar Singh (1901), 28 Calc. 
751, at p. 766; 6 C. W. 673, at 
pp.'OSS, 684 ; Mooia v. Nmdiy (167^), 

4 N. W. P. p. 109. 



GUARDIANSHIP, 
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wife. 


6 ^ 


[CHA-P. n. 


An arrangement for a separation to commence at a future date is contrary 
to public policy.* 

A husband, even if he has not attained the age of majority,^ 
is the lawful^ guardian of the person of his minor ^ wife,* in 
preference to her parents dSr other relations, unless, according 
to the custom of the caste or community tc^ which he belongs, 
he be precluded from such custody until the wife^be fit for 
marital intercourse.*’ 

• » 

It is the practice among the Hmdu community in th» Madras Presi- 
dency for a wife to be left with her parents until she attains puberty. 
The husband is only entitled to the custody of her person when such 
custody is necessary m her interests.'’ 

After the husband’s death the guar^Jianship of his minor 
widow, and the management of her property, devolve upon the 
husband’s ^eirs generally, or upon those who are entitled to 
inherit his estate after her death,’ in preference even to her own 
father.® On failure of her husband’s heirs the widow’s paternal 
relations are her guardians, and f ailin g them, her maternal 
Mndted.® 

Having regard to the custom o( the country that women, 
at any rate in the higher positions «f life, are secluded in 
the aenana, a Hindu husband would ap^paxently be entitled 
to exercise, within reasonable limits, a certam amount of 


1 ICrtshta A tj/ar v. Balammal (1910), 
34 Mad, 398 ; Merryweather v. Jones 
(1863), 4 Gifi. 690 ; 10 Jur. N. S. 90 ; 
10 L, T, 62 ; referred to in Tehait 
Mon Mohtnt Jemadai v. Basania 
Kwmr S%ngh (1901), 28 Calc 761, at 
p. 766 ; 6 C. W. N. 673, at p. 684. 

* Act VIIL of 1890, s. 21. 

^ I.e. minor within the meaning of 
the Indian Majority Act (IX. of 1876). 

* Guardians and Wards Act (VIII. 
of 1890), SB. 19, 41 (d). In the matter 
of Dhurorndht^r Ghose (1889), 17 Calc. 
^8 ; Kateercm Dokanee v. Oent^enee^ 
{Mussamut) (1876), 23 W. B. C. R. 
178. See Swjyamoni Dost v. Kali- 
karUa Das (1900), 28 Calc, 37, at 
p. 46 ; 6 a W. N. 196, at p. 201, 

‘ Suntosh Bam Doss v. Oera 
PaUuck (1875), 23 W, R. C. R. 22; 
Bool Chand K(^ v. Janoleee {Mussa- 


mut) (1876), 24 W. R. C. R. 228; 
S. C. (1876), 26 W. R. C. R. 386. 

® Arumitga Mudali v. Virara- 
ghava Mudah (1900), 24 Mad. 266. 

^ Macnaghton’s “Hmdu Law,** od. 
1829, vol. 1 . cha^. vii. p. 104 ; 
vol. li. chap, vii., cases 1, 3. 

Kheter Monee Dassee v. Ktshcn 
Mohm Mitter (1863), 2 Hay, 196; 
Marshall, 313 ; Khvdvram Mookerjee 
V. Bonwanlal Boy (1889), 16 Calc. 
684; Kesar (Bat) v. Ganga (Bat) 
(1872), 8 Bom. H. C. R., A. C. J. 31 ; 
see West and Buhler, 2nd ed., pp. 
129, 134, 246, and 66«; “ Daya- 
bhaga,’* chap, zi., s. 1, para. 64. , 

^ Miacnaghten’s ** Hindu Law,** ed. 
1829, vol. ii. chap. vii. case 3, p. 204. 

• Macnaghten*s “<Hindu Law,” ed. 
1829, fbl. i. chap. vii. p. 104. 
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BIGHTS Of WtPB. 

restraint upon Ixis wife, even if she be an adult, so as to keep 
her at home.^ 

“ The Hindu law, while it enjoins upon the wife the duty of attendance, Dutv o{ bus- 
on, obedience to, and veneration for, the husband, inculcates that the 
husband must honour the wife and treat }ier with affection and courtesy/* ^ 

In spite of early texts, which give a husband power to correct hisAmulton 
wife,-* it is clear th^ he is no way justified in chastising or assaulting 
her. The Indian^Penal Code ^ does not exempt a husband from liability 
for an off'ence committed against his wife's person, except that it pro- 
vides® that sexual intercourse^ by a man with his own wife, the wife not 
being under twelve years of age, is not rape. 

A wife is entitled to live with ® and to be maintained by ’ Right of wife^ 

I , j . i_ . 1 to society of 

her husband in his house. husband. 

The mere fact that she has been excluded from caste does not make 
the wife a trespasser when coming to her husband’s house/ If she has 
been expelled from his house foi projier cause, she might be treated as 
a trespasser on returning without his leave. 

The right of a husband to the society of his wife, and that JSnforoement 
of a wife to the society of her husband, may be enforced against 
the other party to the marriage ® by a suit for restitution of 
conjugal rights.^® 

A suit for the purpose of obtaining possession of the person of a vife Suit for posses- 
sion of person 

of wife. 


1 See Maiangini Dasi v, Jogendra 
Chunder MvlUck (1891), 19 Calc. 84, 
at pp. 90, 91. 

‘ MaJlangini Daai v. Jogendra 
Chunder MvUtek (1891), 19 Calc. 84, 
at p. 90. 

* “Manu,” chap. vui. paras, 299, 
300. 

* Act XLV. of 1800. 

^ S. 375. Sec Queen- E)npreas v. 
Hurree Mohun Mythee (1890), 18 
Calc. 49. 

* See B%7ula v. KaunaiUa (1890), 
13 All. 126, at pp. 132, 133 ; Qatlux 
Bam Mistree v. Moohita Kochtn 
Atteah Domoonee (1875), 14 B. L. R, 
298, at p. 300 ; 28 W. R. C. R. 179. 

’ See posk pp. 72, 73. 

* Queen v. Martmuttu (1861), 4 
Mad. 243. 

* As to the remedy against a 

third person for detaining a wife, see 
pofit, p. 70, • 

Tekait Mon Mohini Jmadai v. 


BaaufUa Kumar S%ngh (1901), 28 
Calc. 761 ; 5 C. W. N. 673, Surjya 
Mont Dost V. KahkarUa Das (1900), 
28 (Me. 37, at p. 45 ; 5 C. W. N, 
195, at p. 201 ; Dadaji Bkikaji v. 
Bukmahat (1886), 10 Bom. 301 ; 
Keshavlal Otrdharlal v. Bai Parvati 
(1893), 18 Bom. 327 ; Btnda v. 
KaunsiUa (1890), 13 All. 120 ; Patgi 
V. Sheonaram (1885), 8 All. 78 ; 
Jogendfonundtm Dossee v. Hurrydoss 
Ohose (1879), 5 Calc. 600 ; 6 C, L. R. 
65; Q(Uha Ram Mtetree v. Moohita 
Kochtn Atteah Domoonee (1875), 11 

B. L. R. 298 ; 23 W. R. C. R. 179 ; 
Kuroona Moyee Dd)ee v. Qunga Dhur 
Surmah (1873), 20 W. R. C. R. 60 ; 
Chotun Be&ee v. Ameer Ckund (1866), 
6 W. B.. C. R. 105 ; Melarant Nudial 
V. Thanooram Bamun (1868), 9 W. R. 

C. B. 662. See Budoor JMeem 
{Moonshee) v. Skumaooniesa Begum 
(1867), 11 M. 1. A. 551, at pp. 606- 
610 ; 8 W. R. P. C. 3, pp, 12', 13. 
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DESERTION. [CHAP. 11. 

will not lio digainst the wife ; ' but such suit might be treSfted (m in substance 
one for restitution of conjugal rights.^ 

The circumstances which justify desertion are an answer 
to a suit for the restitution of conjugal rights.^ 

In Dadaji Bhikaji v. Ruhmahm * the Court said, “ It may be advisable 
that the law should adopt stringent measures to coi^pel the performance 
of conjugal duties ; but, as long as the law remains as it is, Civil Courts, 
in our opinion, cannot, with due regard to consistency and uniformity of 
practice (except, perhaps, under the most special circumstances), recognize 
any plea of justification other than a marital offence by the complaining 
party, as was held to be the only grounds upon which the iJivorce Courts 
in England would refuse relief in Scott v. Scott” 

The circumstances which justify desertion are — 

1. Cruelty, whether physical or moral, in a degree rendering 
it unsafe for the wife to return to the power of her husband.® 

Cruelty to^a less degree,’ as, for instance, an unfounded imputation 
upon the wife’s chastity,** or taking her jewels from her,** or more unkmd- 
noss or neglect *** short of cruelty, would not seem to bo an answer to a 


^ CMun Bthec v. Ameer Chund 
(1866), 6 W. R. C. R. 105, foUowed 
in Mclaram Nudial v. Thanooram Ba- 
mm (1868), 0 W, R. C. R. 562. 

® See Fahrgauda v. Gcmgt (1898), 
23 Rom. 307, at p. 309. 

* See Binda v. Kautmlia (1890), 
U AU. 126, at p, 163. 

* (1886), 10 Bom. 301, at p. 313. 
See Sahadur v. BajwanUi (1904), 27 
All. 96, following Btnda v. Kaumiha 
(1890). 13 All. 126. 

6 (1804), 34 L, J, P. A M. 23; 
cf. Act IV. of 1869, s. 33. See, 
however, MacJioo v. Arzom Sahoo 
(1866), 6 W. R. C. R. 235, at p. 230. 
It IS submitted that this application 
of a principle of English law leads 
to difficulties, as a suit for judicial 
separation is inapphcable to Hindus. 
The matter must be dealt with by 
Hindu law (o»te, pp. 2-4). See Buz- 
loor Bufieem (Moomlm) v. Shumaoo- 
n\88a Begum (1867), 11 M. 1. A. 551, 
at p. 614 ; 8 W. B. P. C. 3, at p. 16. 

® Dvdar Koer v. JOioarkanath Mtsaer 
(1906), 34 Calc. 971 ; 9 C. W. N. 
MO; Yemwndbai v. Narayan More- 
shvar Pendee (1876), 1 Bom. 164, 


at p. 173 ; Matangtm Dasi v. Jogm- 
dra ^hurder Mullick (1891), 19 Calc. 
84 ; Btnda v. Kauneiha (1890), 13 
All. 126, at p. 184 ; Stiabat v. Barn- 
chandrarao (1910), 12 Bom. L. R. 373. 
Cf. Buzloor RuJiee^n (Moonehee) v. 
Shamsoonissa Begum (1867), 11 M. 1. 
A. 651, at p. 616 ; 8 W. R. P. C. 3, 
alfp. 15. 

’ See Jogendronundini JJosaee v. 
Hurrydosa Okoae (1879), 6 Calc. 500, 
at pp. 502, 507, 608 ; 6 C. L. R. 65, 
at pp. 71, 72. 

* Yamunahai v. Narayan More- 
^ahvar Pendac (1876), 1 Bom. 164, at 

p. 173. 

* Jeebo Dhon Banyah v. Sundhoo 
(MusaamvJt) (1872), 17 W. R. C. R. 
522. 

See Sifanaih Mookerjeev. Hatmar 
batty Dabee (1875), 24 W. R. C. R. 
377, at p. 379. As to the ideas of 
the early Hindu law wifjji regard to 
the power to correct a wife, see 
Strange’s Hindu Law,” vd. u pp. 
48, 49, referred to in Yamunabai v. 
Narayan Moreahvar Pendae (1876), 
1 Bonif 164, at p. 173. 
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suit for restitution* In a caso where a husband, a Brahmin, having ’ 
expelled his wife, was living in his house mth a low caste prostitute, he 
was refused restitution.^ 

There seem to be no reported decisions in India on the subject, and it Onielty of 
is unlikely that any cases would occur, but there seems to be no reason 
why cruelty by the wife should not be an answer to a suit by her for 
restitution of conjugal rights. * 

2. The fact #)hat the person suing for restitution of conjugal x^thsome 
rights suffering from a loathsome disease.^ 


Thus a decree was refund to«. husband suffering from leprosy and (^nimo^oa- 
syphilis.'* it would follow that the communication of a noxious disease 
would justify a wife in declining to consort with her husband.^ 

If the principle laid down in Dadaji Bkikaji v. Rukmabai ® be correct. 


diseases, which are not the result of marital offences, would bo excluded 
from consideration. 


3. Adultery by^he wife ® in a suit by the wife.^ Adultery of 

wife. 

As to adultery by a husband, see post, p. 67. 

It is unsettled whether mere loss of caste is an answer to a Loss of caste, 
suit for restitution of conjugal rights. 


Under the ancient law a wife could not be compelled to live with an 
outcast husband.® The High ^^ourts at Agra*' and Allahabad have 
declined to accept loss of cas#o as an excuse for refusal to cohabit, but in 
another Allahabad case the High Court made return to caste a con> 
dition precedent to a decree. The right to the society of the wife would, 
it is submitted, be a right within the meaning of Act XXI. of 1850,^- but 
the Court would, it is also submitted, have to inquire into the reasons 
for the d^radation, in order to satisfy itself that a decree would not 
inflict unnecessary hardship up&n the wife. Where the loss of caste is 


^ Dular Koer v, Dioarhinaih Misser 
(1905), 34 Calc, P71 ; 9 C. W. N. 
510. Soo Dttlar Koeri v. Dwarka- 
nath Mmaet (1904), 32 Calc. 234,* 
at p. 239 ; 9 0. W. N. 270, at p, 274, 

* See (i)lobrooke’s “ Digest,’* vol. 
ii. pp. 414, 400. 

® Premkuvar (Bat) v Bhika Kalli- 
anji (1868), 5 ^m. H. C., A. C. J. 
209. Devala considered phthisis as a 
disease justifying desertion of a hus- 
band. Oo^broohe’s “ Digest,” vol. 
ii. p. 470. 

* See Tamanc^ai v. Narayan More- 
ahvar Pendae (1876), 1 Bom. 164, at 
p. 173. 

® Avie, p. 64. • 

* Colebrooke’s “ Digest,” vol. ii. 


p. 415. 

’ As to a suit by the husband see 
Sarjyaimni Daai v. KahkarUa Das 
(1900), 28 Calc. 37, at }>. 47 ; 5 0. 
W. N. 195, at p. 203. 

® Colobrooke’b Digest,” vol. ii. 
p. 413. 

® Emurtee {Muammut) v. Ntrmult 
N. W. P. Reps., 1864, p. 583. 

Sahadur v. Bajwanta (1904), 27 
AD. 96. 

Paigi v. SJtemiaram (1885), 8 
AD. 78. See Surjyamoni Daai v. 
Kaitkanta Das (1900\ 28 Calc. 37, 
at pp. 47, 48 ; 5 C. W N. 195, at p. 
203. 

Of.Afiu^/ioo v.Arzoon Sahao (1866), 
5 W. R. C. R. 235. 
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AOULTEBY, LOSS OP CASTE. 


[chap. II. 


Change of 
religion. 


Condonation. 


^on^oonsum< 

mation. 

Minority. 


capable of expiation the com-so adopted in the above case was, it is sub- 
mitted, correct.^ Where the loss is such as to involve no moral turpitude, 
the Ck)urt would not treat it as an excuse for desertion. 

It is not easy to say, in the present state of Hindu society, what offences 
justify a degradation from caste.^ 

It is also unsettled whether' the adoption of another religion 
by the person seeking restitution is an answer ^to the suit. It 
would , apparently be an answ^er in most cases.® ‘ 

*» 

■The matter stands to some extenj) on the same footing as the case 
of degradation from caste. It would undoubtedly have boon under 
the ancient law a ground for desertion. In the case of a conversion to 
Christianity the procedure provided by Act XXI. of 1866 Avould by 
implication prevent a Court from forcing cohabitation upon a party 
refusing it on the ground of the conversion of the person se()king it to Chris- 
tianity. In the case of a conversion to Mahomedanism it would be 
impossible to enforce cohabitation. The more abaddonmont of Hinduism 
without any formal exclusion from caste would scarcely be an answer. A 
return to Hindjdsm after performance of the prescribed expiation would 
dispose of an objection to cohabitation on tlic ground of conversion. 

As to the effect of a chauge of religion upon the marriage 
tie, see anU p. 60. 

Conduct which has been condoned is no answer to a suit 
for restitution, unless it has boon roi^ived by subsequent mis- 
conduct.® 

A decree for restitution of conjugal riglils cannot be refused 
on any of the following grounds ; — 

1. The fact that the marriage h/^s not been consummated.® 

2. Minority. 

The minority of the husband can be no answer to a suit by him, as 
ho is ordinarily entitled to be the guardian of his ^vifo’s person,’ and it 
can scarcely be an answer to a suit aga^ist him. The minority of the wife 
would be no answer to a suit by the husband, except under circumstances 


1 Cf. {Bai) v. Khurwar JItuu 
(1907), 31 Bom. 366; 9 Bom. L. R. 
451. 

2 See Banerjeo’s “ Law of Mar- 
riage.” 2nd ed., pp. 186, 186. 

2 See Muchoo y.Arzoon Sahoo (1866), 
6 W. R. 0. R. 235, at p. 236. See, 
however. In re wife of P. Street 
nevassa, 1 Norton L. C. 13, where 
the Court ordered the wife of a 
converted Brahmin to be restored to 


him on a writ of habeas corpus. If 
the rule adopted in Dadaji Bhikaji 
V. Ruhmahai {ante, p. 64) be correct, 
change of religion would be no answer. 

* Ss. 16-18. 

® See Jogendronundini^ Dossee v. 
Hurry Dobs Ohoae (1879), 6 Calc. 600 ; 
5 C. L. R. 66. 

* Dadaji Bhikaji v. Ruhmhai 
(1886),^10 Bom. 301, at pp. 310, 311. 

^ AvUe, p. 62. 



CHAP, n.] 


MINOEITY, LUNACY, ADULYBBY. 67 

which would disentitle him to act as guardian of hw person,* but it might 
in somo cases be proper to put him upon terms ; for instance, that she 
should be placed by him in charge of a female member of his family.® The 
minority of the wife could be no answer to a suit by her. 


8. The unsoundhess of mind of the plaintiff, whether it insanity, 
commenced before or after thenmarriage.® The Court would 
not, however, make a decree, obedience to which might be a 
danger to the* defendant. 

Sir William Maciiaghten * considered that the insanity of the husband 
justified his wife in deserting him.* He relies on a text of which 

has been otherwise interpreted.** There is a text to the effect that the 
insanity of the wife is a ground for excluding her from the husband’s 
bod, and from pilgrimage, but from nothing elso.^ 

Mental infirmity short of insanity can clearly be no answer to a suit Mental 
for restitution.® weakness 


4. A .second marriage by the husband.® 

5. Adultery by th(? husband.^® 


Second 

marriage. 

Adultery. 


Where tlio husband is actually living in adultery,'^ or his conduct has 
boon such as to prevent his wife from returning to him without loss of 
caste (see ante, pp. 64, 65) or injuiy to her self-respect and religious 
feeling,^" the Court might refuse a decree. 


^ Ante, pp. 62, 65, 66. • 

® Surjyavwm Dasi v. Kalikunta 
Diis (1900), 28 Calo. 37; 6 C. W. 
N. 195 ; KcUeeram DoJeanee v. Oend- 
hence {MussamuU) (1876), 23 W. R. 
C. R. 178. 

® See Binda v. KaunsiUa (1^0), 
13 All. 126, at p. 165 ; Sircar’s 
“ Vyavastha Chandrika,” vol. ii. p. 
489, note. Cf. Indian Divorce Act 
(IV. of 1869), 8. 33; Hayward v. 
Hayward (1858), 1 Sw. & Tr. 81. 

■* “ Hindu Law,” vol. ii. p. OA 
As insanity at the time of marriage 
does not invalidate the marriage 
(ante, pp. 30, 31), it could not be 
an answer to a suit for restitution. 

* “ Manu,” chap. ix. para. 79. 

** (jJlosH of Culluka, Colcbi'ookc’s 
“ Digest,” vol. ii. p. 412 ; Sircar’s 
‘"Vyavastha Chandrika,” vol. ii. p. 
489, note.* 

’ Text of Devala, Colebrooke’s 
“ Digest,” vol. ii. p. 414. 

® Binda v. KaunsiUa (1890), 13 
All. 126, at p. 161. 

® Arumugam v. Tidukanafk (1883), 


7 Mad. 187 ; Nathubai Bhailal v. 
Javher Rniji (1876), 1 Bom. 121, at 
p. 122 ; Jeebo Dimi Banyah v. 
Bundhoo (Museamui) (1872), 17 W. 
R. C. R. 522 ; Virasvami Chclti v, 
'Appasvami Cfieiti (1863), 1 Mad. H. 
O. 375 ; BOO aaff, p. 32. 

Binda v. KaunsiUa (1890), 13 
All. 126, at p. 164 ; Paigi v. Bheo- 
narain (1885), 8 All. 78, at p. 81 ; 
Gantapalli Appalainma v. Oantapalli 
Ydlayya (1897), 20 Mad. 470; 

Macnaghton’s ‘‘ Hindu Law,” i. '61, 
62, See Strange’s Hindu Law',” ii. 
46, 47. 

Paigi v. Sheonarain (1886), 8 
All. 78, at p. 81. See Dular Kotr v. 
Dwarkanath Misser (1905), 34 Calc. 
971 ; 9 C. W. N. 510, ante, p 06 ; and 
Vular Kocri v. Divarkanath Miseet 
(1904), 32 Calc. 234, at p. 239; 9 
C, W. N. 270, at p. 274. See how- 
ever.. case No. 467 of 1884, 20 Mad, 
474, note. 

See Qdbind Praaad (hah) v. 
Doulai Batti (1870), 6 B. L. E. App. 
95 ; 14 W. R. C. R. 461. * 
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Impotenoo^ 


Where order 
would be 
unjust. 


When right 
suit arises. 


Hepetition of 
refusal. 


Form of 
decree. 
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It is sul)irdtted that the impotence of the plaintiff ^ origi- 
nating after marriage is no answer to a suit for restitution. 

Whether it is an answer when it was existing at the time of the marriage 
would, it is submitted, depend upon whether the Court would set aside 
the marriage on that account.^ Manu ^ makes no distinction between 
impotence arising after and impol^nco arising before marriage, but the 
text by which he is said to permit a wife to abandon an impotent husband 
has been differently interpreted.^ ^ 

Where it would be manifestly unjust to order restitution of 

coiijugal rights, the Court can refuse to make such order. 

( 

For instance, in Moola v. Nundy,^ where, in consequence of the miscon- 
duct of the husband, a panchayet had adjudged a separation, and the 
parties had lived apart for thirteen years, the Court declined to make 
an order. 

A right of suit for restitution of conjugal rights arises on a 
refusal, express or implied, to return to cohabitation. 

A formal demand, and refusal, to return to cohabitation is not a con- 
dition precedent to such suit,® but there must be a willingness on the part 
of the plaintiff to resume cohabitation. 

The suit must be brought within throe years from the time when the 
right to sue accrues.’ 

A second suit for restitution based upon the continued disobedience 
to the decree in the first suit would apparfently bo barred by the law of 
res judicata,^ but a second withdrawal from Cohabitation would give a 
fresh cause of action.^ 

The decree should declare that the plaintiff is entitled to 
the restitution of conjugal rights, ^nd that the defendant (if 
the wife) be directed to go to her husband’s house.^® If the 


^ The impotence of the defendant 
is no answer, see Purshotamdas 
Maneklal v. Mani (Bat) (1896), 21 
Bom. 610. Dovala permitted a wife 
to desert her impotent husband. 
Colebrooke’s “ Digest,” vol. ih p. 470. 

* See ante, p. 31. 

® Chap. ix. para. 79. 

See Oolebrooke’s “ Digest,” vol. 
ii. p. 412 ; Sircar’s “ Vyavastha Chan- 
drilca,” vol. ii. 489, note. 

6 (1872), 4 N. W. P. H. C. 109. 

® Binda v. Kaunailia (1890), 13 
All. 126, at pp.. 139 ci seq. See 
Fakirgatida v. Oangi (1898), 23 Bom. 
307, at p. 310. For the purpose of 
jurisdietiou the cause of action is 


considered to arise at the husband’s 
house, Lalitagar Keahargar v. Suraj 
^Bai) (1893), 18 Bom. 316. 

’ Limitation Act (IX. of 1908), 
sch. 1, art. 120. See Kriahm Aiyar 
V. Baiammal (1010), 34 Mad. 308. 

* The Court declined to decide this 
question in Keahavldl OirdMrlal v. 
Parvati (Bat) (1803), 18 Bom. 327, 
at pp. 329, 331. 

• Keakavlal Oirdharlal v. Parvali 
(Bat) (1893), 18 Bom. 327.'' 

10 Furzund Hoaaein v. Janu Bibee 
(1878), 4 Calc. 688, at p. 691 ; Fakir^ 
gauda v. Oangi (1898), 23 Bom. 307, 
at p. 309 ; Chotun Behee v. Ameer 
€hund '(1866), 6 W. B. G. B. 105, 
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defendant be the husband the decree should direct Him to 
restore such rights to his wife. 

The Court may make a decree for restitution of conjugal rights upon 
conditions to be fulfilled by the plaintiff. In one case ^ the decree was 
made subject to the husband being restored to caste. In another case * 
the Court required “ that the house which the husband provides shall 
bo in every respect fit for the reception of a virtuous and respectable 
wife.” The Coifft might also require proper security to be taken for the 
protection of the wife.^ 

When the party, against Whom a decree for restitution of 
conjugal rights has been made, has had an opportunity of 
obeying it, and has wilfully failed to obey it, the decree may be 
enforced by his or her imprisonment,^ or by the attachment 

of his or her property, or by both. 

• 

When the attachment has remained in force for one year, if the decree 
has not been obeyed, and the decree- holder has applied to have the attached 
property sold, the property may be sold, and out of the proceeds the 
Court may award to the deoroo-holder such compensation as it thinks 
fit, and may pay the balance (if any) to the judgment debtor on his or her 
application. Where the judgment debtor has obeyed ihe decree, and 
paid all costs of executing the same, which he or she is bound to pay, or 
if, at the end of one year from the date of the attachment, no application 
to have? the property sold has been made or granted, the attachment 
should cease. The Court can refuse execution against the person, and may 
order periodical payments to the wife.*^ 

Where the wife is within the Presidency towns of Calcutta, 
Madras, and Bombay, the right of the husband to the custody 
of his minor wife may be enforced by an order of the nature of 
a habeas corpus.^ 


followed in Koclbur Khansama v. Jar^ 
Khansama (1867), 8 W. R. C. R. 467, ‘ 
Cf. Form 19 of schedule to Act IV. 
of 1869. 

1 Paigi v. Sheonarain (1886), 8 
All. 78. In Surjyamoni Dost v. Kali’ 
kanta Das (1900), 28 Calc. 37, at pp, 
47, 48 ; 6 C. W. N. 196, at p. 203, a 
husband was required to get his wife 
restored td caste as a condition of 
obtaining a decree against her for 
restitution. 

* Jogendronundmi Dosses v. Ewtry^ 
Doss Ghost (1879), 6 Calc. 600, at p. 
608 ^ 6 C. R. 66, at pp** 72, 73. 
gee Tekait Mm Mohini Jmadai v. 


Basanta Kumar Singh (1901), 28 
Calc. 761, at pp. 766, 766 ; 5 C. AV. 
N. 673, at pp. 677, 684. 

® Buzloor Ruheem {Moonshee) v. 
Shumsoonnissa Begum (1867), 11 M. 
I. A. 561, at p. 617 ; 8 W. R. P. C. 
3, at p. 16. 

* Six weeks is the limit of im- 
prisonment; CivU Procedure Code 
(Act V. of 1908), s. 68. 

® Civil Procedure Code (Act V. of 
1908). Sched. I., ord. xxi., rules 32, 
33. 

* Criminal Procedure Code (Act V. 
of 1898), a. 491. 


Conditional 

decree. 


Execution of 
decree. 


Summary 

remedies. 
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There is aJso, throughout India, a summary remedy by a magistrate’s 
, , • , order.* 

Onardiansand Where the husband has already had the custody of his 

Wards Act. gj^g j^g^g qj. jg removed from, his custody, 

there is also a remedy under sdb. 26 of the Guardians and Wards 
Act.® 

r 

Damages. The husband is also entitled to recover damages from the 

person harbouring his wife or enticing her away,® whfether or 
not for improper purposes, and to obtain an injunction against 
such person from interfering with his wife rejoining Bim. 

“ Every person who receives a married woman into his house, and 
suffers her to continue there after he has received notice from the husband 
not to harbour her, is liable to an action for damages, unless the husband 
has, by his cruelty or misconduct, forfeited his mar^al rights, or has turned 
his wife out of doors, or has, by some insult (u* iU-treatment, compelled her 
to leave him.” ^ 

A suit for damages against a person committing adultery with a wife 
would also apparently lie.® 

It is not possible to lay down any exact rule as to the measure of 
damages in these cases. The principles adopted in English cases might, 
to some extent, be applied. On the one hand, the Court should consider 
the loss of the wife’s society, affection, services and assistance in domestic 
affairs, and the social injury (if any) which ^the husband is likely to suffer 
from the act complained of. On the other hand, the behaviour of the 
husband towards his wife may be taken into account. The capacity of 
the defendant to pay damages is not generally (if ever) a circumstance for 
consideration.® 


I 


Eights over Property. 


Pow^ of wife 
over her 
property. 


Except that in times of pressing need he may use his wife’s 
separate property,® and that he has in certain cases a right of 


1 Criminal Procedure Code (Act V. 
of 1898), ss. 100, 662. 

2 VIII. of 1890. 

® See Hurica Shunkur v. Baeejee 
Munohwr (1908), 1 Borr, 363. 

* Yamuncibai v. Narayan Moreshvar 
Pendse (1876), 1 Bom. 164, at pp, 
174, 176. See Surjyamoni Dcbsi v. 
Kalikanta Das (1900), 28 Calc. 37, 
at p. 43 ; 6 C. W. N. 196, at p. 200 ; 
Lall Nath Misser v. Shedbum Pandey 
(1873), 20 W. R. C. R. 92. 

® Soodasun Sain v, Lokenauth 
MvHUch (1^?), Montriou’s cases of , 


Hindu law, p. 619. Strange’s Hindu 
Law,” vol. i. p. 46, vol. ii. p. 41. 
See cofUrd, Macnaghten’s Hindu 
Law,” vol. i. p. 61, and opinions of 
Colebrooke and Ellis, Strange’s 
“ Hindu Law,” vol. ii. pp. 40-44. 

« See Kelly v. Kelly (1869), 3 B. 
L. R. 0. C. 67. 

’ See Mohima Chunder Roi/ v. 
Dwga Monee (1876), 23 W. R. C. R. 
184; TvJcatcm v. Ounaji (1871), 8 
Bom. H. C. A. C. 129 ; “ Mitakshara,” 
chap. ii^. 8. 11, paras. 32, 33 ; Daya- 
bhaga,” chap. iv. s. 1, paras, 19-26 ; 
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inheritance, a husband does not by marriage acquire any 
beneficial interest in his wife’s property,^ 

As to his power to control her disposal of property acquired by her 
in certain ways, see p. 428. 

A Hindu married woman fs competent to contract,* but Contract by 
unless she be aib agent, either express or implied, of her husband, woman. ' 
she does not thereby bind him or his property.* Her own pro- 
perty is liable for her debts. ^ 

A worflan is exempt from imprisonment in execution of a money 
decree.® 

Where the wife is living with her husband, or is living apart from NooeasarioB, 
him under such circumstances® as would justify an order for separate 
maintenance, the Court would presume an authority to bind the husband 
for necessaries, but#uch presumption can be rebutted by evidence that 
the authority has been revoked. 

A Hindu married woman can sue or be sued in her own name.® Suit by or 

There is no presumption of law that transactions which stand in the ^Sd^womSi." 
name of the wife are the husband’s transactions,® although it may fre- 
quently happen that a husband buys property in his wife’s name. 


“ Vivada Ohintamoni ” (Tagore’s trans- 
lation), pp. 264-265 ; “ Vy^vahnra 
Mayukha,” chap. iv. s. 10, paras. 
7-10 ; “ Srariti Chandrika,” chap. ix. 
s. 2, para. 14. 

^ Sooda Ram Doss v. Joogul Kislwre 
Qoopto (1875), 24 W. R. C, R. 274 ; 
Moliima Chunder Roy v, Dnrga Mmec 
(1875), 23 W. R. C. R. 184ji See 
Ramasami jpadeiyatcM v. Virasami 
Padeiyatchi (1867), 3 Mad. H. C. 272, 
at pp. 278, 279 ; Reg. v. Nnilia Kalyan 
(1871), 8 Bom. H. C. Cr. C. 11. 

® Indian Contract Act (IX. of 
1872), s. 11. The Hindu law jJbr- 
mitted her to contract, see Naihuhhai 
Bhailal v. JavTier Raiji (1876), 1 
Bom. 121, at p. 123; Strange’s 
“ Hindu Law,” vol. i. p. 276. 

® Pasi V. Mdftadeo Prasad (1880), 
3 All. 122. 

* Nahalchand v. Bai Sheva (1882), 
Bom. 4J0; Oodey Singh {Kooer) v. 
Phool Chund (1873), 5 N. W. P. 197, 
See Nathvbhai Bhailal v. Javher Raiji 
(1876), 1 Bom. 121 ; Oovindji Khimji 
V. Lahmidas Nathvbhoy (1879), 4 Bom. 
318 ; NaroUm v. Nanka^ (1882), 6 
Bom. 473 ; In re the petition of Radhi 


(1887), 12 Bom. 229. 

^ Ciivil Procedure Code (Act V. of 
1908), s. 56. 

® Ante, pp. (»4-6(». 

’ Virasvami Chetti v. Appasvami 
Chetti (1863), 1 Mad. H. C. 375, at 
. p. 379 ; Pusi v. Mahadeo Prasad 
(1880), 3 All. 122; Nathubhai BhaU 
ktl V. Javher Raiji (1871), 1 Bom. 
121, at p. 123 ; C/ontract Act (IX. of 
1872), s, 187. 

® Bhoyrubchunder Dass v. Madhtib^ 
chunder Parammic (1863), 1 Hyde, 
281 . 

• Manada Swndari Dahi v. Maltan- 
anda Sarnakar (1897), 2 C. W. N, 
.367. See Ran Bijai Bahadur Sin^h 
{Diwan) v. Indarpal Singh (1899), 
26 1. A. 227; 26 Calc. 871; 4 
C. \V. N. 1 ; Cholvdrani v. Tariny 
Kanth Lahiry (1882), 8 Cole. 545; 
11 C. L. R. 41 (on appeal this ques- 
tion did not arise, Dharani Kant 
LcJtiri Ckoujdhry v. Krista Kumari 
Clmudhrani (1886), 13 I. A. 70; 13 
Calc. 181); Narayana v. Krishna 
(1884), 8 Mad. 214; conim, Bindao 
Bashinee Dehee v. Peatee ^ohnn Bose 
(1666), 6 W. R. g. R. 312. 
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Power of . Except so far as she may be entitled to maintenance there- 

hiiabfuid over - , . 

itispropeH^., out/ to a share on partition,* and to rights of inheritance, a 
, wife does not by marriage acquire any interest in her husband’s 
property or any voice in its management.® 

Debts of re- A person who marries a Hindu widow is not, merely by reason of such 
marriage, liable for any of the debts of a prior deceased husband of such 
widow/ c 


Suits between A husband may sue his wife, and a wife may sue her husband, 
wife. ^ in respect of any cause of action iixthe same way as if they were 
independent of one another.® • 

Theft. There is nothing in the law to prevent a Hindu husband or wife from 

being convicted of theft of the property of the other, but having regard 
to the authority which, when husband and wife are living together, would 
necessarily arise from the married state, it would generally be difficult to 
prove a dishonest intention. Where the wfe is acting in concert with her 
paramour the intention would be more obvious, as she would not in that 
case be likely tc^ suppose that she had authority from her husband.® 


Maintenance. 

Maintenance A wife is entitled to receive from her husband ’ food, 
raiment, lodging, and provision for rbligious or other duties 
incident to the status in Hfe which she occupies.® 

As to maintenance out of property belonging to a joint family of which 
her husband is a member, see post, pp. 74, 75 ; and as to her right to 
a share on partition in lieu of maintenance, ^ee post, pp. 316, 317. Except 
that she may have a right of maintenance against her fathor-in-law’s 


^ See infra. 

® Post, pp, 316, 317. 

* Sorokih Dossee v. Bhodbun 
Mohun Neoghy (1888), 16 Calc, 292, 
at p. 306. See Punna Bibee v. 
Badha Kissen Das (1903), 31 Calc. 
476; Narhadahai v. Makadeo Nara^ 
yan (1880), 5 Bum. 99, at p. 107. 

« See Bom. Act VII. of 1866, s. 4. 
A different rule was, before the 
passing of that Act, applied by the 
Courts in the Mofusail of the Bombay 
Presidency, 

* Strange’s “ Hindu Law,” vol. ii. 
pp. 69, 60; O.v. K. (1794), 2 Mor- 
ley’s “Digest,” 234; Colebrooke’s 

pigest,” bk. iv. chap. i. s. 1, See 


Deokoonimr v JJmbaram Lala (1810), 
1 Borr, 370,' note, p. 371. 

^ See Queen - Empress v. Butchi 
(1893), 17 Mad. 401 ; Anonymous 
(1870), 6 Mad. H. C. App. xxiii. ; Act 
XLV. of 1860, s. 378, illus. (n)and (o). 

^ ^idlingapa v. Sidava (1878), 2 
Bom. 624, at p. 628 ; S. C. 2 Bom. 
634; Macnaghten’s “Hindu Law,” 
vol. ii. chap. ii. cases i.-iu. ; Daya- 
bhaga,” chap. iv. s. 1, pc^a. 25 ; 
“ Vyavahara Mayukha,” chap. xx. s. 
1 ; Colebrooke’s “ Digest,” vol. ii. pp. 
420-421. 

® See Nittohissoree Dossee (Sree- 
mutty) V. ^ Jogenjdro Nauth MulUck 
(1878), 6 LA, 66, at p. 67. 
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I ' ' ' ** ' ''l ’ 

estate/ she has no right to be maintained by her own or by her husband's 
relations/ unless they have property belonging to her husband in their 
hands/ 

Except where she has been guilty of infidelity/ a husband may be ' . . 
required to maintain his wife, even though she oannot compel him to 
restore her to other conjugal rights/ 

Although under the Hindu law the^ight of a wife to be maintained 
by her husband does not depend upon the possession of any property 
by him/ a wife wqulS gain nothing by a suit against a penniless husband, 
and could only force him to maintain her by tlie fruits of his labour by a , 

proceeding "under the Criminal Procedure Code/ 

As to the right of a wife to ^ledge*her husband's credit for necessaries, 
see ante, p. 7h 

Although the husband may abandon Hinduism, he cannot Abandonment 
thereby destroy his wife’s right of maintenance.® 

The Court can awar^ maintenance to a wife whoso marriage has been Dissolution of 
dissolved under the provisions of the Native Converts’ Maniage Dissolu- 
tion Act, 1866.” » 


Where the husband is excluded from inheritance on the'Hus^d du- 
ground of some disqualification,^® his wife is, if chaste, entitled 
to maintenance out of the property to which he would have 
succeeded if he had not been so disqualified.^^ If her sons 
succeed to the inheritance «he has the right of a mother.^® 

A wife would ordinarily be entitled to maintenance in her 

*' znaintcnanos* 

husband’s house, but when he, without excuse,^* refuses to 
allow her to reside with him,^® or when she is justified in , 


1 Poat, p. 204. 

‘ lyagaru Sodbaroyadoo v. lyagaru 
Saahama, Mad. S. R. 1806, p. 22; 
Rangayim v. Kalyam Ummall, Mad. 
S. R. 1860, p. 86, cited in 1 Norton 
L. C. p. 39. 

® Bamahai v. Trimbak Oaneah Deaai 
(1872), 9 Bom. H. C. 283. See poat, 
p. 76. 

* Poat, p. 74. 

® See “ Manu,” chap. xi. para. 189. 
° Narhadabai v. Mdhadeo Nara^ 
yan (1880), 5 Bom. 99, at p. 103. 
See Jayanti Subhiah v. Ahmelu 
Mangamma (1902), 27 Mad. 45, at 
p. 48. 

7 Poat, p. 94. 

^ See (1868) 4 Mad. H. C. App. iil. 
» Act XXL of 1806, s. 28. 

Poat, pp. 364, 366. 


“ Mitakshara,” chap. ii. s. 10, 
paras. 14, 15 ; “ Dayabhaga,” chap. 

V. para. 19 ; Vyavahara Mayu- 
kha,” chap. iv. s. 17, para. 12 ; 
Tagore’s “ Vivada Chintamani,” p. 
244 ; Smriti Chandrika,” chap. v. 
para. 43. 

Bauerjee’s “ Law of Marriage,” 
2nd ed., p. 144. See post, p. 76. 

Sitanath Mookerjee v. Haima- 
hvJtiy Dahee {Sreemvity) (1876), 24 

W. R. C. R. 377 ; Viraammi Oheiti 
V. Appaavami Chetti (1863), 1 Mad. 
H. C. 376. 

Ante, pp. 64“66. 

Nitye Laha v, Soondaree Doam 
(1868), 9 W. R. C. R. 476. See 
Sidlingnpa v. Sidava (1878), 2 Bom. 
634 ; Rampriya v. Bhrigumm <1816), 
2 Wm, Macn. 109. 



MAINTENANCE. 


Release of 
right. 


Loss of right. 


Maintenance 
of widow. 


74 


[chap. II. 


residing apart from him,^ she is entitled to separate main- 
tenance.^ 

Except where there is such refusal or justification, a wife cannot enforce 
an arrangement for separate maintenance.^ 

A wife cannot release her right’ of maintenance, but an 
arrangement fixing the amount of her maintenance will, if fair, 
be upheld.^ * • 

The right of a Hindu female to maintenance is one peculiarly needing 
protection.® • ^ 

A wife who without just cause deserts her liusband,® or 
refuses to live with him,’ or is unchaste,® loses her right of 
maintenance. 

An unchaste wife loses her right of maintenance, even if it has been 
secured by a decree,® or by an agreement.^® * 

As to right of an unchaste wife to what is called “ starving maintenance,” 
see pofit, p. 7>0. 

A wife does not lose the right by a mere loss of caste.^^ 

A widow who succeeds to no property as heir to her husband, 
is (whether she has or has not a son) entitled to maintenance 


1 ^itahai v. Bamclimdmmo (1910), 
12 Bom. L. B. H73. See OahM 
Pcmhwl (Lalla) v. Doulat Jiatti (1870), 
6 B. L, R. App. 85 ; 14 W. R. C, R. 
451. As to the circumstances which 
justify her in declining to live with 
her husband, see mte, pp. 04-60. 

® Matangini Dofii v. Jogpvdra, 
Chunder Mvllick (1891), 19 Calc, 84; 
Sidlinga'pa v. Sidava (1878), 2 Bnin. 
634. 

® Hajlukhy Dahee (Sm.) v. Bhoot- 
naih Mookerjee (1900), 4 C. W. N. 488. 

* Narhad^hai v. Mahmko Narayan 
(1880), 5 Bom. 99, at pp. 104-107. 

® Ihid.f at p. 107 ; Lakskman Bani’ 
chandra Joahi v. Satyabhamabai 
(1877), 2 Bom. 494, at p. 505 ; Com^ 
ulmomy Doaaee v. Bamnaih Bysach 
. (1843), 1 Fulton, 189, at p. 203, 

® Surampalli Bangararnma v. Su’- 
rampalU Brambaze (1908), 31 Mad. 
338 ; Virctavami Chetti v. A'ppasvami 
Chetii (1863), 1 Mad. H. 0. 376. 

’ Ilata Shavatri v. Ilata Nara- 
yamn Nambudiri (1863), 1 Mad. H, C. 
372, at pp. 373, 374 ; Kvllyanaamree 
Debee v. Dwarkamth Surmah Chat* 


ferjfc (1866), 0 W. R. C. R. 110. 
She dpes not lose the right when she 
leaves him by his consent. Nitye 
Laha v. Soortdaree Boaaee (1808), 9 
W. R. C. R. 475. 

® See Pirthae Singh {Rajah) v. 
Raj Kower (Ranee) (1873), 1. A. Sup., 
fol. 203, at p. 210; 12 B. L. K. 
238, at p. 247 ; 20 W. R. C. R. 21, 
at p. 24 ; Ilata Shavatri v. Ilata 
Narayanan NarnbvAiri (1863), 1 Mad, 
H, C. 372 ; Kandasami Pillai v. 
Murvgamrml (1898), 19 Mad. 6. 

• Nvho Gopal Roy v. Amrit Moyee 
Doases (1876), 24 W. R. C. R. 428. 
See poat, pp. 86, 87. 3’he decree cannot 
be altered in execution. There must bo 
a fresh suit. Ranmalaangji Bhagwa* 
iaangji {Maharana Shri) v. Kwndan 
Kutvar (Bat Shri) (1902), 26 Bom. 707. 

See Nagamma v. Vircibhadra 
(1894), 17 Mad. 392. • 

Act XXL of 1860. Queen v. 
Marimultu (1881), 4 Mad. 243. 

1® Shib Dayee v. Doorga PeraJuxd 
(1872), 4 N. W. P. 63; Brinda 
Chowdhrain v. Radhica Chnvdkrain 
(1885), 11 Calc. 492, at p. 494. 
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out of the property in which her husband was interested as 
owner ^ or coparcener * at the time of his death, or in which 
he would have been so interested if he had not been disabled 
from inheritance, or from being a coparcener.® 

This applies to impartible property?" ■ 

A widow is not entitled to maintenance out of property belonging to 
her husband wluoh Sad become forfeited to Government on his conviction 
for rebellion,® but her right would bo unaficctod by a confiscation on 
account of the rebellion of her sons, or other heirs of her husband.® 

^ m 

A mothfer is entitled to be maintained by her son, and after 
his death out of his property,’ but with that exception, and 
also with the exception that a daughter-in-law may enforce a 
right to maintenance against the property of her father-in-law 


^ Brinda Choufdhrain v. Badhica 
CJicivdhrain (1886), 1] Calc. 492, at 
p, 494 ; Narbaddbai v. Mahadeo Nara- 
yan (1880), 5 Bora. 99, at p. 100; 
BhagaJbaii Dasi (Sritnati) v. Kamilal 
Miiirr (1872), « B. L. 11. 226. Aa 
to her maintenance out of property 
which has been divested on adoptioa, 
see Dhmm J)a>^ Pandnf v, Skama- 
soomlri Dihiah (1843), 3 M. 1. A. 229, 
at p. 243 ; 0 W. K. P. C, 43, at 
p. 45. 

2 Golah Koonwur {Mmsmnai) v. 
Collector of Benares (1847), 4 M. I. A. 
240, at p. 268 ; 7 \V. R. P. C. 47, at 
p. 61 ; Devi Per sad- v. Ounwanti Koer 
(1895), 22 Calc-. 410; Becha v. Moth- 
ina (1900), 23 All. 80; Saviinhai v. 
Lvxmihai (1878), 2 Bom. .573, at p. 
682, and cases there cited ; Jayanti 
Svbbidh v. Alamelu ^Man^amw-e^ 
(1902), 27 Miid. 46; Adhihai v. 
Cursandas Nathu (1886), 11 Bom. 
199 ; Manjappa Hegade v. Lahahmi 
(1890), 15 Bom. 234; VisakUchi 
Amiml v. Annasamy Sastry (1870), 

6 Mad. 11. C. 160 ; JSvhhramania 
Mudaliar v. Kaliani Ammal (1873), 

7 Mad. H. C. 220; Amrit (Bor) v. 
Manik (Btfi) (1875), 12 Bom. H. C. 
79 ; Ramabai v. Trinibak Oanesh 
Desai (1872), 9 Bom. H. C. 283; 
Shih Dayee v. Doorga Pershad (1872), 
4 N. W, P. 63 ; Lalti Kuar {Mu- 
sammat) v, Oanga Bishen (1876), 7 
N. W. P. 261 ; Meherhan Singh v. 


8?ieo Koonwer (Mussumed) (1800), 1 
Agra. 106 ; Sheo Dyal Tewaree v. 
Jitdoonath Tewaree (1868), 9 W. Pt* 
C. R. 61, at p. 67 ; Heina Kooeree 
(Mussamut) v. Ajoodhya Pershad 
(1876), 24 W. R. C. R. 474. This 
rule applies to Khoja Mahomedans, 
Rashid Karmali v. Sherhanoo (1904), 
29 Bom. 85. 

® '■* Mitakshara,” chap. ii. s. 10, 
para. 5 ; “ Dayabhaga/' chap. v. 

paras. 11, 14-16 ; “ bmriti Chan- 

drika,” chap. v. paras. 10-14, 20. 

* • Sivarvanja Perumal Bethuroyer v. 
Meenakshi Ammal (1870), 5 Mad. 
H. C. 377. 

® Ouma Baee v. Hogg (1867), 2 
Ind. Jur. N. S. 124. 

® Oolab Koonwur {Mussumat) v. 
Colhetor of Bemres (1847), 4 M. I. A. 
246 ; 7 \V. R. P. C. 47 ; explained 
in Omiga Baee v. Hogg (1867), 2 
Ind. Jur. N. S. 124 ; and in Adhi- 
ranee Narain Coomary v. Sliona Males 
Pat Mahadai (1870), 1 Calc. 305, at 
pp. 373, 374. 

’ Svlibarayatia v. Subhakka (1884), 
8 Mod. 236 ; '' Manu,” chap. viu. 
para. 389 ; Sircar’s “ Vyavastha 
Darpana,” 2nd ed., pp. 375, 376. 
She has no such right against her 
step-son or step-grandson. Daya 
(Bai) V, Natlwt Oovirdlal (1886), 9 
Bom. 279. See Savitribai v. Luximi- 
bai (1878), 2 Bom. 573, at pp. 682, 
583. 


Bight against 
relations of 
husband. 
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; after his death, ^ a widow has no legal right of maintenance 
, ; ^ against any of the relatives of her husband, unless they are in 
possession of property which belonged to her husband, or in 
/v ; < which he was a coparcener.^ 


In other words, when the husl^nd or his branch was separated from 
the other members of a family governed by the Mitakshara school of law, 
or where the husband was governed by the Bength sfhool of law, the 
right of the widow to maintenance out of property belonging exclusively 
to relations of her husband would be confined to the property of her 
husband’s male ascendants in the mak line, and of her own male descendants 
in the male line. ^ 

The sale of ancestral property which would have bound her husband 
if alive, does not give a right against a father-in-law or other coparcener 
for maintenance.® 

As to her rights to a share on a partition between her sons or grandsons, 
see post, pp. 318-320. ^ 

Although an heir or other person in possession of property may be 
liable to a widow for her maintenance, he is not liable to other persons 
on contracts nfade by her, even on account of her maintenance.'* 


Residence of A widow is Ordinarily entitled to reside in her husband’s 
family dwelling-house.® 

' She cannot be ousted,® except by a purchaser who has bought under 

a decree which binds hei*, or to whom the j^roperty has been sold for tho 
purpose of satisfying claims which are jjaramount to her right of main- 
tenance,’ such as for debts incurred for the benefit, or on account of the 


^ Post, p. 204. 

® Qanga Bai v. Sita Ham (1876), 1 
All. 170, at pp. 174-177 ; Kheira- 
mani Dasi v. Kaskinaih Das (1868), 
2 13. L. A. C. 15, at p. 35; S. C, 
Kfudie^nath Das v. Khetturmonee 
Dossee (1868), 9 W. R. C. R. 413, at 
p, 422 ; Mamabai v. TrimbaJe Oamsh 
Desai (1872), 9 Bom. H. C. 283 ; 
Visalatchi Anvmal v. AuTiasamy Sastry 
(1870), 6 Mad. H. C. 160 ; Savitribai 
V. Liiximibai (1878), 2 Bom. 573; 
Apaji Chintaman Devdkar v. Oanga- 
bai (1878), 2 Bom. 632 ; Kalu v. 
Kashtbai (i882), 7 Bom. 127 ; Kanku 
(Bai) V. Jaddv (Bai) (1883), 8 Bom. 
, 15; Daya (Bai) v. Natha Oovindlal 
(1886), 9 Bom. 279. See, however, 
Timmappa Bhat v. Parmeshriamma 
(1868), 5 Bom. H. C. A. C. 130, 
where Gibbs, J., said (p. 132), “ ?very 
; Hindu widow, whether her husband 
„ ,,,, was divide from the family or not, 


is entitled, when in needy circum- 
stances, to claim from her husband’s 
rehitives.” 

* Oanga Bai v. Sita Ham (1870), 
1 All. 170, at p. 177. 

* Ramasamy Aiyan v. Minakshi 
Ammal (1865), 2 Mad. H. 0. 409. 

® Venhaiammal v. Andyappa Chetti 
1[1882), 6 Mad. 130; Devkore (Bai) 
V. Banmukhram (1888), 13 Bom. 101. 

* Dalaukhram Mahasukhram v. 
Lalhibhai Motichand (1883), 7 Bom. 
282 ; Venkaiammal v. Andyappa 
CheUi (1882), 6 Mad. 130 ; Gauri v, 
Chand/ramani (1876), 1 AU. 262 ; 
TaUmand Singh v. Ruhmina (1880), 
3 All. 353. See ParveUi v* Kiaansing 
(1882), 6 Bom. 567. 

* Jayanti Subbiah v, Alamelu 
Mangamma (1902), 27 Mad. 45 ; 
Mcmilal v. Tara (Bai) (1802), 17 
Bom. 398. See Mohun Geer v. Tota 

, (Muaeumat) (1^12), 4 N, W, P. 163 ; 
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necossitios of tho family,' or perhaps when another suitable residence is 
found for her,® 

The right of residence of Hindu females is ordinarily referable to the 
family house, and a purchaser may be presumed to have notice of that 
fact,” ® 

This right of the widow is personal to her, and cannot be attached in 
execution of a decree.” * • 

An adult widow ® is not bound to reside with the relatives of 
her husband, and she does not forfeit her right to i^roperty or 
maintenance merely on aqpount of her residing with her own 
family, or Jeaving her husband’s residence from any other 
cause than for unchaste or improper purposes.® 

Where the husband has expressly directed that his wife’s maintenance 
should be contingent on her residing in the family residence with liis 
relatives,"^ she would only be entitled to maintenance if she resided in the 


Bhikam Das v. Pxira (1879), 2 All. 
141 ; Yammibai v. NarMbJiai (1910), 
12 Horn. L. H. 1076. 

^ Raxmiiuidanx, Rangammal(l%%%), 
12 Mad. 260 ; , Yamimhai v. NanabJiai 
(1910), 12 Bom. L. R. 1075 ; Kisaxidas 
V. Rangubai (1908), 9 Bom. L. R. 382. 

® Mangala Debt v. Dinanath Bose 
(1869), 4 B. L. R. <.►. O. 72 ; if W. 
R. O. J. 35. 

^ Rantanadan v. Raxigammal (1888), 
12 Mad. 260, at p. 270 ; Yamnabai v. 
Nanahhai (1910), 3 Bom. L. R. 1075, 
at p. 1079. 

* Salahahi v. Lakshmayee (190^, 
31 Mad. 600. 

® As to a minor widow, seean^e, i>. 62. 

® Pirthee Singh (Rajah) v. Raj 
Koioer (Ranee) (1873), I. A. Sup., 
vol. 203 ; 12 B L. R. 238 ; 20 W. 
R. C. R. 21 ; Narayanrao Rmncltandra^ 
Pant V. Ramdbai (1879), 6 I. A. 114, 
at p. 119 ; 3 Bom. 415, at p. 421 ; 
Kasturbai v Shivajiram Devhuma 
(1879), 3 Bom. 372 (differing from 
Rango Vinayak Dev. v. Yamunahai 
(1878), 3 Bom. 44) ; Surampalli 

Bangaramma v. Surampalli Brambaze 
(1008), 31 Mad. 338 ; CossinatU 
By sack v. Surroaondry Dossee (1819), 
Morley’s “ Digest,” vol. ii. p. 198 ; 
Norton, 85; S. C. on appeal (1826), 
Sircar’s “Vyavastha Barpona,” 2nd 
ed., p. 97 ; Macnaghten’s Considera- 
tions of Hindu Iiaw,” p. 93 ; lllarke. 


91 ; Montriou’s cases, 445 ; Mokhada 
Dossee v. Nundo Lall Haidar (1901), 
28 Calc. 278, at j). 287 ; 5 C. W. N. 
297, at p. 299 ; Siddessury Dassce v. 
Janardan Sarkar (1902), 29 Calc. 557 ; 
6 C. W. N. 530 (a case of a widowed 
daughter-in-law) ; Koodee Monee Dehe 
V. Tarra CJoand Chtwkerhutiy (1865), 
2 W. R. C. R. J34 (ditto);' Ookibai 
V. Lakhmidas Khiniji (1890), 14 Bom. 
490 ; Visalatchi Armnal v. Annasamy 
Sastry (1870), 5 Mad. H. C. 150; 
Ahollya Bltai Debia v. Liickhee Monee 
Dettia (1866), 6 W. R. C. R. 37; 
Chandrabhagabhai v. Kashinath Vithal 
(1866), 2 Bora. H. C. 341, 2nd ed., 
323 ; Jadumani Dasi v. Kheytramohan 
Shil (1854), Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed., p. 384 ; Skurno Moyee 
Dassee v. OojkU Lall Doss (1863), 
Marshall, 497 ; Umrit Koweree v. 
Kidernath Ghose (1868), 3 Agra. H. 
C, 182; Parvatibai v. Chairu (l^W)^ 
13 Bom. L. R. 1023. In BaghmiadA* 
(Sri) V. Brozo Kishoro (Sri) (1876), 3 
1. A. 154, at p. 191 ; 1 Mad. 69, at 
p. 81, the Judicial Committee said 
that it is in the husband’s family that 
in strict contemplation of law the 
widow ought to reside. 

^ Midji Bhaiahankar v. Bai Ujam 
(1888), 13 Bom. 218 ; Girianna 

Murbundi Naik v. Honwna (1890), 
15 Born. 236. See Shumo Moyee 
Daasec v. Oopal LaU fioea (1863), 
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house in which her husband required her to bo maintained, or if she from 
just cause abstained from residing in that houso.^ 

Where the family property is so small that the family cannot bear 
the strain of supporting the widow in a separate lodging, though it might 
bo able to provide her with food in the family house, a Court might well 
in the exercise of its discretion refuse separate maintonanco,® or, at any 
rate, in fixing the maintenance might deolino to allow any amount on 
account of the expenses of a residence.® 

& 

By remarriage a widow loses her right to maintenance out 
of her husband’s estate.*^ 

A widow by unchastity forfeits her right of maintenance,^ 
even if such maintenance has been secured by agreement ® 
or decree ; ’ but where the maintenance has been given by a 
will it is not forfeited unless there be an express provision in 
the will.® ^ 

Where the agreement for maintenance is made by way of compromise 
of a claim fqt Something more than maintenance, unchastity would not, 
in the absence of express provision, destroy the right to maintenance.® 


Marshall, 41)7 ; FirtJiec iSingh (Rajah) 
V. Raj Kower (Rauec) (1873), 1. A. 
Sup. Vol. 203, at p. 210 ; 12 K L. 11. 
238, at p. 247 ; 20 W. 11. C. R. 2J, 
at p. 24 ; Narat/anmo Ramchandra 
Rant V. Ravmbai (1879), 6 1. A. 114, 
at p. 119 ; 3 Bom. 415, at p. 421 ; 
Gokibai v, Lakhmidas Khiniji (1890), 
14 Bom. 490, at pp. 490, 497 ; Sircar's 
“ Vyavastha Darpana,” 2nd cd., 
p. 370. 

^ As to “ just cause,” see Pr&fnotha- 
noth Roy v. Nagendmbola Cfuivdhrani 
(1908), 12 C. W. N. 808. 

® Kasliirhai v. Shiva jiram Devkurna 
(1879), 3 Bom. 372, at p. 370; 
Qodavaribai v. Sagunahai (1890), 22 
Bom. 52. 

^ Sec Ramchandra Vishnu Bayai 
V. Sagv-nabai (1879), 4 Bom. 261. 

* Hindu Widows’ Remarriage Act 
(XV. of 1856), s. 2, post, pp. 353, 354. 

® Nagamnuh v. Viredthadra (1894), 
17 Mad. 392 ; Valu v. Qanga (1882), 
7 Bom. 84; Vishnu Shambhog v, 
Manjamma (1884), 9 Bom. 108 ; 
Roma Nath v. Rajonimoni Dasi 
(1890), 17 Calc. 674 ; DauUa Kuari 
V. Meghu Tiicari (1893), 15 All. 382 j 
Visalatchi Animal v. Annasamy Sastry 


(1870), 5 Mad. H. C\ 150, at p. JOO; 
Moniram KoliUi v. Kerry Kolitany 
(1880), 7 1. A. 115, at p. 151 ; 5 Calc. 
776f at p. 780 ; 0 C. L. R. 322, at 
p. 330 j Kcry Kolitany v. Moneeram 
KolUa (1873), 13 B. L. R. 1, at 
pp. 72, 73 ; 19 W. R. C. R. 367, at 
p, 405 ; Mutiamnal v. Kaniakshy 
Animal (1865), 2 Mad. B. C. 337 ; 
Sinthayee v. TJmmkapudayen (1868), 
^ Mad. H. C. 183, at 185; Bussunt 
Koomaree (Maharanee) v. Kummul 
Koormree (Maharanee) (1843), 7 Ben. 
Sel. R. 144, new edition, 108 ; Mac- 
nagliton’s “ Hindu Ijaw,” vol. ii. 
chap. ii. case 5, pp. 112, 113 ; 
Strange’s “ Hindu Law,” vol. i. p. 172, 
vol. ii. p. 310 ; “ Mitakshara,” chap. ii. 
s. 1, para. 7 ; “ Dayabhaga,” chap. xi. 
s. 1, para. 48. 

* Nagamna v. Virabhadra (1894), 
17 Mad. 392. 

^ Vishnu Sha^nbhog v. Manjamma 
(1884), 9 Bom. 108; DauUa Kuari 
V. Meghu Tituari (1893), *15 All. 382 ; 
see post, p. 88. 

* Parami v. Mahadevi (1909), 34 
Bom. 278 ; 13 Bom. L. R. 196. 

* Bhup Singh v. Lachman Kunwar 
(1904JS 20 All. 321. 
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It is unsottlod whether an unchaste wife or widow, on returning to a •' Starving 
moral life, is entitled to what is called “ starving maintenance,’’ that is 
to say, just sufficient food to keep her alive. It is submitted that she is 
so entitled. In Honarrvtm v. Timannahhat^ the Bombay High Court 
allowed the right, but itwas disallowed by the same Court in Valu v. Gan^a,^ 

In a recent Bombay case, the following was said, “ The general rule to be 
gathered from ‘ the texts ’ is that a Hindu wife camiot bo absolutely 
abandoned by her husband. If she is living an unchaste life, he is bound 
to keep her in the h«uso under restraint, and provide her with food and 
raiment just sufficient to support life; she is not entitled to any other 
right. If, however, she repents, returns to purity and performs expiatory 
rites, she becomes entitled to 4ill conjugal and social rights, unless her 
adultery was with a man of lower caste, in which case after expiation, she 
can claim no more than bare maintenance and residence.” ^ The Madras 
High Court ^ has bold that there was no such right. In an earlier case ® 
the same Court considered the question unsettled. In Roimnath v. Rajoni- 
mmii DcLsi ® the Bengal High Court ^vas inclined to allow the right. Earlier 
authority is in favour of the right.’ It is submitted that the bettor view 
is that the right should iSe allowed. 

8ho is not entitled even to starving maintenance,” so long as she 
liorsists in a vicious life,® but it has been h(ild that where starving 
maintenance ” has boon allotted to her by decree, subsequent unchastity 
does not destroy the right.® 

More loss of caste does not involve a loss of a right of maintenaiioo.^® 

Whore there is property liable for the maintenance of a Burdon of 
widow, it lies upon the pagdies resisting the claim to separate 
maintenance to show that the circumstances are such as to 
disentitle the widow thereto. 

For example, they may show that ’she resides separately from her 
husband’s family for immoral pig-poses,^® or that the family property is 


1 (1877), 1 Bom. 569. 

® (1882), 7 Bom. 84. 

® Parami v. Mahadevi (1909), 34 
Bom. 273, at p. 283 ; 12 Bom. li. R. 
196, at p. 200. 

^ Nagamma v. Virahkadra (1894), 
17 Mad. 392. 

® Visdlatchi Anmal v. Annammy 
Saslry (1870), 5 Mad. H. C. 160. 

« (1890), 17 Calc. 674, at p. 679. 

’ Steele, para. xxv. (new edition), 
p. 36 ; Strange’s “ Hindu Law,” vol. i. 
pp, 172, ITS, vol. ii. p. 39 ; “ Vya- 
vahara Mayukha,” chap. iv. s. 8, 
para. 9 ; “ Mitakshara,” chap. ii. s. I, 
paras. 37, 38 ; Oolebrooke’s “ Digest,” 
vol. ii. pp. 423-426, See Norton’s 
” Leading Cases,” vol. i. p. 37.* 


® Kandnsami Pillai v. Miirwyammil 
(1895), 19 Mad. 6 ; R&ntanath v. 
Rajonimojii Dasi (1890), 17 Calc. 674, 
at p. 679 ; Davlta Kiuiri v. Meghu 
Tiwari (1893), 15 All. 382; MuU 
iammal v. Kamakshy Amnial (1865), 
2 Mad. H. C. 337 ; see, however, 
Parami v. Mahadevi (1909), 34 Bom, 
278 ; 12 Bom. L. R. 196. 

* Uonamma v. TinianmihJiai (1877), 
1 Bom. 669. 

Act XXI. of 1850. See Queen v. 
Marimvitu (1881), 4 Mad. 243. 

See Sciboo Sidick (Haji) Y,Aycs7ut‘ 
hai (1903), 30 I. A. 127; 27 Bum. 
486 ; 7 C. W. N. 665. 

Kastwrhai v. Shivajinam Devhama 
(1879), 3 Bom. 372, at p. 381. " 
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SO small as not reasonably to admit of an allotment to her of a separate 
maintenance, or that she has other moans of maintenanoe.^ 

A wife or widow cannot transfer her rights to maintenance.® 

It has been said that maintenance which has been fixed by agreement 
or decree may be transferable,® bvfl) it is submitted that the terms of s. 6 (d) 
of the Transfer of Property Act (IV. of 1882), prevent such transfer. 

There is, it is submitted, no reason why arrears Si maintenance should 
not be transferable.^ 

, A right to future maintenance,® or an interest in the income of immov- 
able property assigned by way of f maintenance ® cannot be atached in 
execution of a decree, but there is nothing to prevent the ^attachment of 
arrears of maintenance.’ 

Unless their rights are secured by an arrangement or by 
decree,® it is submitted that a Hindu can by a transfer for 
consideration dispose of his property so &,s to deprive his wife 
or such other person whom he is legally bound to maintain ® 
of any right of maintenance against the property so disposed 
of,^® except where such transfer is made with the intention of 
defeating the right, and the transferee has notice of such 
intention.^^ 

As to an alienation pending suit, see post^ p. 89. 

Provided ho leaves sufficient property for the maintenance 
of his widow and those whom by law he is legally bound to 


^ See Qokibai v. Lakhmidas Khimji 
(18*)0), 14 Bom. 490, at p. 496. 

® See Narhadabai v. Mahadeo Nara^, 
yan (1880), 6 Bom, 99, at pp. 103, 104 

* Anm,jmni Nachiar {Rani) v 
Rwaminatha Chetiiar (1910), 34 Mad* 
7, at p. 9. 

* See Endoori Venkataramaniah v. 
Venkatackaimilu (1909), 33 Mad. 80. 

® Gvil Procedure Code (V,s. of 
1908), s. 60. 

® Oudab Kmr v. Bomidlm (1893), 
15 AH. 371. 

’ Ibid. RajeravChandrwra- 

rao v. Nararav Krishna Chandrararao- 
rao V. Naramv Krishna Jahijirdxir 
(1887), 11 Bom. 628; Asad Ali 
MoUah V. Haidar Ali (1910), 38 Calc. 
13. 

* Kvhda Prosad Chaiterjee v, Ja- 
geshar Koer (1899), 27 Calc. 194. See 


^st, p. 86. 

® As where the right is to be main- 
tained from coparcenary property, 
Jayanii Subbiah v. Ahmtlu Man- 
garmm (1902), 27 Mad. 45, at p. 40. 

See Sorolah Dossee v. Bhodbun 
Mohun Neoghy (1888), 16 Calc. 292, 
at p. 306 ; Lakshman Ramckandra v. 
Sarasvatibdi (1876), 12 Bom. H. C. 
69 ; Bam Kunwar v. Ram Dai (1900), 
22 All. 326; Venkatammed v. An- 
dyappa Ghetti (1882), 6 Mad. 130 ; 
Bhagirathi v. Anant^ CJmia (1893), 
17 Mad. 268. 

Imam v. Balawma (1889), 12 
Mad. 334 ; Beharilcdji v. ^jbai (Bai) 
(1808), 23 Bom. 342 ; Lakshman 
Rarnchandra Joshi v. Satydbhamabai 
(1877), 2 Bom. 494, at p. 616. 0/. 
Tranrferof Property Act (IV, of 1882), 
s. 39, postj p. 86. 
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support, but not otherwise, a Hindu can dispose of his property 
by gift or will, so as to free it from claims to maintenance.^ 

He oannot by will oxolude her right of maintenance,^ and he cannot 
by disposing of the whole of his property by will® or gift* deprive his widow 
of her right to be maintained out of su«h property. ^ 

A concubine, who has <been kept by a Hindu up to the time Matatenanoe 
of his death, is entitled to maintenance® from the property 
(whether ancestral or self-acquired) of her deceased paramour, 
whether shb have children or not,® but loses the right by 
incontinence.’ 

A woman with whom a Hindu has only had casual intercourse,® or one 
with whom he has carried on an adulterous intrigue,^ acquires no such 
right. * 

A discarded concubine has no right of maintenance against her para- 
mour, or his estate.^® 


^ Dehemlra JJoomar Roy Choivdhry 
V. Brojendra Cooimr Roy Chotodhry 
(1890), 17 Calc. 886; BJioobunmoyee 
Debia Chowdhrain v. Ramkiehore 
Acharj Chowdhry, Ben, S. D. A., 
1860, p. 485, at p. 489; SaroUh 
Doafiee v. Bhoohun Mohun Neoghy 
(1888), 15 Calc. 292, at p, 306. See 
Eazdbai v. Sadu (1871), 8 Bom. 
H. C. A. C. J. 98 ; Lakahmi v. 
^ubramanya (1889), 12 Mad. 490, a4 
p. 494 ; answers of law officers in 
Mvlraz Lmhmid v. Chakkany Fen- 
cata Rama Jaganadha Ro^v (1838), 
2 M. I. A. 54, at p. 67. The widow’s 
claim to maintenance oannot be de- 
feated merely by implication. Joytara 
V. Ramhari Sirdar (1884), 10 Calc. 638 ; 
ComAiJImo'iiiy Ihaaee v. Rammanhta 
Byaach (1843), 1 Fulton, 189, at p. 193. 
See Act XXI. of 1870, s. 3. 

* See Promoiha Nath Roy v. Nagan- 
drabala Chaudhrain (1908), 12 C. W. N. 
608. 

» Narhadabai v. Mahadeo Narayan 
(1880), 5 Bom. 99 ; Jamna v. Machul 
Sdhu (1879). 2 AU. 315; Soroldh 
Doaata v. Bhoobun Mohun Neoghy 
(1888), 15 Calc. 292, at p. 306- 
Kriahnarao v, BhagtvarUrao (1900), 
2 Bom. L. B. 1082 ; Bedka v. Moihina 

H.Ii. 


(1900), 23 All. 86. 

* See Act IV'. of 1882 (Transfer of 
Property), s. 39, post, p. 86. 

® Ningareddi v. Lakshmawa (1901), 
26 Bom. 163 ; 3 Bom. L. R, 647 ; 
Bamanarasu v. Buchamma (1899), 23 
Mad. 282, at p. 291. 

® Yaahvantrav v. Kaahibai (1887), 
12 . Bom. 26 ; Khemkor v. Umia^ 
ahankar Ranchhw (1873), 10 Bom. 
H. C. 381 ; Vrandavandaa Ramdaa v. 
Yamunahai (1875), 12 Bom. H. C. 
229 ; Macnaghten’s “ Hindu Law ” 
vol. ii. cliap. ii. case 12 ; Strange’s 
“ Hindu Law,” vol. i. p. 174 ; “ Mitak- 
shara,” chap. ii. s. 1, paras. 7, 27, 28 ; 
“ Vyavahara Mayukha,” chap. iv. s. 8, 
para. 5. 

’ Yaahvantrav v. Kaahibai (1887), 
12 Bom. 26. See “ Dayabhaga,” 
chap. xi. s. 1, para. 48. 

* Sikki V. Vevmtaaamy Qounden 
(1876), 8 Mad. H. C. 14L 

* Sikki V. Vencataaamy Qaundau 
(1876), 8 Mad. H. C. 144. In Khemkor 
V. Umiaahankar Ranchhor (1873), 10 
Bom. H. C, 381, ante, note 0, the 
connection was apparently an adult- 
erous one. 

*• Ramamraau v, B^tckamma ( 1899), 

23 Mad. 282. 
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The right to maintenance cannot be enforced where the 
wife, or widow, or other person claiming it has full inde* 
pendent means of support ' from property in possession capable 
of providing maintenance,® whether derived from her husband’s 
property or from some other source. Where there is indepen- 
dent means of support, it must always be taken into account 
in fixing the amount of maintenance.® 

Jewels and other property which are unproductive of incoi^ie need not 
be taken into account.^ , 

A previous provision of maintenance must be taken into account,® 
even though it may have been expended.® 

It has been hdd that a widow cannot enforce her right against pro- 
perty in which her husband was a coparcener, if the husband’s separate 
property be sufficient for her maintenance.^ No reasons were given for 
this proposition. 

Amount of The amount which a wife is entitled to receive for her 
raamtenanoe,. would ordinarily depend upon the position in 

life of the husband, the extent of his property, and the claims 
upon him being taken into consideration. 

The views of the husband on the subject of the amount, whether 
expressed in his will or elsewhere may bo taken into consideration, but are 
not conclusive.® 

Yajnavalkya ® fixed one- third of the husband’s property as the proper 
amount, and this view has been acted upon in Bombay,^® but the Courts 
will not now consider themselves bound by any such fixed rule.^^ 

^ Siddesaury Doaaee v Janardan Oanendromohun Tetgore (1872), I. 
Sarkar (1902), 29 Calc. 557, at p, 676 ; A. Sup. Vol. 47, at p. 82 ; 9 B. L. R. 

« C. W. N. 630, at p, 647 ; Chandra^ S77, at p. 413 ; 18 W. R. C. R. 369, 

hhagdbai v. Kaahinath VitheU (1866), at p. 373. 

2 Bom. H. C., 2nd cd., 323; Shib ® SfiGSavitribaiy, Luximibai{lBlS), 
Dayee v. Doorga Perahad (1872), 4 2 Bom. 673. 

N. W. P. 63 ; Savitribai v. Liiximibai ’ See Shib Dayee v. Doorga Per* 
(1878), 2 Bom. 573, at p. 684; jAad (1872), 4 N. W. P. 63, at p. 72. 
Strange’s “ Hindu Law,” vol. i. p. 171, e * See PromAha Nath Roy v. Nagen* 

vol. ii. p, 306. See Datiatraya v. drahala Chaudhrani (1908), 12 C. W. 

Rukhmdbai (1908), 33 Bom, 60 ; 10 N. 808. 

Bom. L. R. 770. ® Colebrooke’s “ Digest,” vol. ii. 

* Not a mere right of Action, see p. 420 ; “ Vyavahara Mayukha,” 

Gokibai v. Lakhmidaa Khimji (1890), chap. xx. para. 1 ; see also Strange’s 
14 Bom. 490. ” Hindu Law,” vol. ii. pp. 46, 48, 61. 

® See Mahtah Partab Singh v. Mamabaiv.TrimbakGaneah Deeai 

Dirgpal Singh (1899), 21 All. 232. (1872), 9 Bom. H. C. 283. ' 

^ Shib Dayee v. Doorga Perahad See Macnaghten’s ‘^Hindu Law,” 

(1872), 4 N. W. P. 63 ; Strange’s vol. ii. case 3 ; Banerjee’s “ Law of 
“Hindu Law,” vol. ii. p. 305. See Marriage,” 2nd ed., pp. 143, 144. 
Joytara v. Ramkari Sirdar (1884), See cases as to amount of mainte- 
10 Calc. 638. nance of widow, post, p. 83, notes 4, 5. 

® See Jutiendromohun Tagore v. 


Independeiit 

of 

support. 
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The oonduot of the daimant to inaintenaDGe,* and, it is said,* iheCdidwt. 
conduct of the husbandf may be tak^ into consideration. 

In fixing the amount of maintenance for a widow, pro- 
vision must be made for her reasonable wants, namely, for widow, 
the performance of charities and the discharge of religious 
obligations, such #8 religious ceremonies which by custom it is 
proper for her lo perform,® in addition to reasonable provision 
for her food, raiment, and residence, having regard to the amount 
of the estate which is liable for her maintenance, her position 
in life, and the circumstances of the family.® 


The following has been held® to be the principle upon which main- Jfrinciple of 
tenance is to be shotted to a widow : — rofiSnto^oe. 

“ Where a widow hv asked for separate maintenance, you look first 
at the mode of life of the family during her husband’s lifetime and you 
try to find out what amount will be sufficient to allow the widow to live 
as far as may bo consistently with the position of a widow in something 
like the same degree of comfort and with the same reasonable luxury of* 
life as she had in her husband’s lifetime. Then you see what the husband’s 
estate is, and you also see how far that estate is sufficient to iupply her with 
maintenance on this scale, without doing injustice to the other members 
of the family who also have their rights as heirs, or thoir rights to main- 
tenance out of the estate.” • 

The principles applicable to the fixing of the amount of maintonance 
of a widow apply mutatis mutandis to the cases of other claimants to< 
maintenance.® 

The life of austerity in which, according to the Shastors, a Hindu 


^ See Jvitendromohun Tagore v. 
Oanendromohun Tagore (1872), 1. 
A. Sup. VoL 47, at p. 82 ; 9 B. L. 
R. 377, at p. 413 ; 18 W. R. C. R. 
359, at p. 373. 

* Banerjee’s “ Law of Marriage,*’ 
2nd ed., 144. 

* See Sundarji Ikmji v. Dahtbai 
(1904), 29 Bom. 316; 6 Bom. L. R. 
1052. 

* Nittokissoree Doasee v. Jogendro 
Nauth Mvllick (1878), 5 I. A. 55, at 
pp. 66, 67 ; Devi Persad v. (hmwanti 
Koer (1896), «2 Calc. 410, at p. 418 ; 
Baiani v. Rwp Singh (1890)» 12 All. 
658 ; Hurry Mohun Boy v. Nyantara 
{Sreemutty) (1876), 25 W. R. C. B. 
474 ; Dahl Kunwar v. ATnbika Parfap 
Singh (1903). 25 All. 266, at pp.*269, 


270; Karoomimoyee Dabee (Sm.) 
V, Administrator- General of Bengal 
(1890), 9 C. W. N. 651. See Narhar 
Sinjgh v. Dirgnath Kuar (1879), 2 
All. 407, where it was hold that the 
fact that the widow had had a soil 
made no difference in the amount to 
which she was entitled ; Comidnioneif 
possee V. Rammanath Bysack (1843), 
3 Fulton, 189; Oojid Munnee Dosee 
V. Jygopjl Chowdhree, Ben. S. D. 
A. 1848, p. 491 ; Bfieeloo {Mitaaum’ 
maut) V. Phool Chund (1824), 3 Ben. 
Sel- R> 223, new edition, 298. 

® Karoonamoyee.Dahee (5w.) v. Ad- 
miniatrator-Oeneral of Bengal (1889), 
9 C, W. N. 651, at pp. 652, 653. 

• Se© Maheah Partab Singh v. 
Dirgpal Singh (1899), 21 All. 232, 
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priority. 
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widow is required to live, is not taken into consideration ; ^ but, on the 
other hand, a widow is not necessarily entitled to be maintained in such 
a way that she can liye in the same style as she lived in when her husband 
was alive.® 

Any saving that she may make by living with her own family is not to 
be taken into account.® 

There is no general rule as to the amount of maintenance to be allotted 
to the person entitled thereto. The amount of the property available, 
the claims of the dif erent persons entitled to maintenance thereout, and 
the reasonable wants of the claimant for the support of himself and his 
family in accordance with the position of the family must all be ''taken into 
' consideration.^ < 

The amount of the property ... is an element in determining the 
sufficiency of a maintenance, but it cannot be regarded as the criterion. 
Other circumstances, and even the position and conduct of the claimant 
, . , may reduce the maintenance.’* ® 

The necessities of the claimant arc also not the sole criterion.® 

A widow is not entitled to maintenance in excess of the 
annual proceeds of the share to which her husband would have 
been entitled on partition if he were living.’ 

If the produce of such share be insufficient for her support, it might 
be necessary to sell the share, and support her out of the proeeeds. 

Her funeral expenses are also payable out of the estate 
chargeable with her maintenance.® 

The maintenance of a wife or widow is postponed to the 
payment of the debts of the husband, or of the family, as the 
case may be. 

It is not settled whether debts take precedence of maintenance which 
is charged upon property by a decree or agreement. In two Allahabad 


* Hurry Mohun Roy v. Nyantara 
{Sreemuiiy) (1876), 25 W. R. C. R. 
474, at p. 476 ; Baisni v. Rup Singh 
(1890), 12 All. 668, at p. 563; Shib 
Dayee v. Doorga Pershad (1872), 4 
N. W. P. 63, at p. 72. 

* Kalhepersaud Singh v. Kupoor 
Roomree (1866), 4 W. R. C. R. 65. 

® Hurry , Mohun Roy v. Nyantara 
(Sreemutty) (1876), 26 W. A. C. A. 
474, at p. 476. 

* See MaMah Partah Singh v.' 
Dirgpal Singh (1899), 21 All. 232. 

® Jutkndromohun Tagore v. OaneU’^ 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 82 • 9 B. L. R. 377, at 


p. 413 ; 18 W. R. C. R. 359, at p. 373. 

* Bhugwan Chunder Boat v. Bindoo 
Baahinee Daasee (1866), 6 W. R. C. R. 
286. 

’ Mahadrav Kealiav Tilak v. Gan- 
gabai (1878), 2 Bom. 639; Adhibai v. 
Curaandas Naihn (1886), 11 Bom. 
199, at p. 209 ; Jayanti Subbiah v. 
Alaiai^ Mangcmma (1902), 27 Mad. 
46, at p. 49; Shib Dayee v. Doorga 
Perahad (1872), 4 N. W. P. 63, at p. 72. 

* Matanchund v. Javherc^utnd 
(1897), 22 Bom. 818 ; Sadaahiv 
Bhaaktr Joahi v. DhaMai (1880), 
6 Bom. 460; Vaidyanatha Aiyar v. 
Aiyahmi Aiyar (1908), 32 Blad. 191. 
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cases,^ in which the question did not arise, the Court held that debts had 
such precedence. It is submitted that maintenance chaiged by a decree 
is on the same footing as a mortgage, and takes precedence of subsequent 
charges, and of all simple contract debts ^ created by or entered into by 
the jjerson against whom the decree is made, or his representatives. 
Maintenance charged by an agreement would also, it is submitted, when 
there is no fraud upon creditors, take precedence of the debts of the person 
entering into the agreement, or his representative, provided the agreement 
complies with the provisions of the Transfer of Property Act.* Main- 
tenance charged by a will would not take precedence of the debts of the 
testator. 


The maintenance of a wife or widow is in one sense a charge Maintenaiice 

not a oharge. 

upon the property of the husband, whether ancestral or self- 
acquired,^ as it is payable the'reout, but it is not a charge in 
the fullest sense of the term, because it does not necessarily 
bind any part of the^property in the hands of a purchaser.® It 
becomes a complete charge if it be fixed and charged upon such 
property, or a portion thereof, by a decree or by agreement,® 
or by a will.’ 


This applies to the claims of other persons entitled to maintenance.* 


^ Sham Lai v. Banna (1882), 4 All 
296, at p. 300 ; Oar Dayal v. Kauj^sila 
(1883), 5 All. 367. 

• Kidoda Proaad CJiatterjee v. 
Jageshar Koer (1899), 27 Cal. 194; 
Lakahman Bamchandta Joaki v. 
Satyabhamabai (1877), 2 Bom. 494, at 
p. 624. See cases poat^ note 6. 

a Act IV. of 1882, s, 69. SSe 
definition of ** mortgage,'’ b. 68. 

* Hemangini Daai (Srinutli) v. 
Kedarnath Kudu Clioyodhry (1889), 
16 I. A. 116; 16 Cal. 768; Narha- 
dabai v. Mahadeo Narayan (1880), 
6 Bom. 99 ; JRamanadan v. Rangam- 
mal (1888), 12 Mad. 26Q, at p. 271 ; 
Lakahman Ramchondra Joahi v. Saty- 
ahhamdbai (1877), 2 Bom. 404. In 
Kalpagathachi v. Ganapathi Pillai 
(1881), 3 Mad. 184, at p. 191, the 
right was described as ** a mere equity 
to a provision.” 

a Bhi»rtpw Stale v, Oopal Dei 
(1901), 24 AU. 160, at p. 163 ; Sarolah 
Doaaee v. Shodbun Mohun Neoghy 
(1888), 15 Gale. 292, at p. 307; 
Sham Lai v. Banm (1882), 4 All. 296 ; 
Ram Kunwaf v. Ram Dai (1990), 22 
AU. 326; Digamhari Debi v. Dhan 


Kumari Bihi (1906), 10 C. W. N. 
1074. See Rarnanadan v. Rangam- 
7ml (1888) ; 12 Mad. 260, at p. 272 ; 
Jayanli Svbbiah v. Alamela Man- 
ga7nma (1902), 27 Mad. 46, at p. 49 ; 
Venkaiammal v. Andyappa Chetti 
(1882), 6 Mad. 130. 

® MaJudakahmamma Qaru (Sn 
Maniyam) v. Venkataratnamma Qaru 
(Sri Man%yam) (1882), 6 Mad. 83, at 
p. 86; Bhagirathi v. AnanUi Charia 
(1893), 17 Mad. 268; Yamnabai v. 
Nanahhai (1910), 12 Bom. L. R. 1076 ; 
Lakahman Ramchandra v. Saraavatibai 
(1876), 12 Bom. H. C. 69, at p. 76, 
explaming Heera LaU v. KouaiUah 
{Muaaumat) (1867), 2 Agra, 42; 
Juggernath Sawunt v. Odhiranee Narai 
Koomaree (1873), 20 W. R. C. R. 126. 

^ See Beharildijt Bhagwatpraaadjt 
(Shri) V. Rajbai (Bai) (1898), 23 
Bom. 342. Where the wiU directs 
maintenance but creates no charge, 
it would apparently be otherwise, see 
ifarayanrao Ramchandra v. Rtt- 
mabdi (1879), 6 1. A. lU, at p. 118 ; 
3 Bom. 416, at p. 420. 

* Ba&r Chunder Manihkya v. Ndbo- 
deep Chunder Ddb Bu/mom (Raj 
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Deereoi^aiiisfc Where a charge for maintenanoe has been imposed upon family pro* 
^ by a decree in a suit against the representative of the family, as 

/ ^ such, a member of the family who was not a party to a suit cannot dispute 
/ ' ' the decree.^ It is otherwise in the case of a decree against the father,^ 

or other member of the family personally, A mere personal decree for 


l^ht to 
dilute will. 


maintenance does not create a charge.^ 

By virtue of her right to maintenance a widow is entitled to contest 
the factum of her husband's will,^ or to discuss its construction so far as 
it affects her maintenance.^ She does not thereby acquire a right to 
dispute the wiU of her son,^ ^ 


whwi question as to whether a bond fide purchaser for valuable 

claim to main- consideration is bound to satisfy a right of mainfenance out 
thereout, of the property purchased by him has been the subject of 
. considerable discussion in the Courts. 


Although the 39th section of the Transfer of Property Act,’ does not 
affect any rule of Hindu law,® its provisions arej it is submitted, in the 
main coincident with the law as laid dowil in the decisions.® 

That section is as follows : — 

^ ** Where a third person has a right to receive maintenance, or a pro- 
vision for advancement or marriage, from the profits of immovable pro- 
perty,^® and such property is transferred with the intention of defeating 
such right, the right may be enforced against the transferee, if he has 
notice of such intention or if the transfer is gratuitous ; but not against 
a transferee for consideration and without notice of the right, nor against 
such property in his hands. ” * 


Illustration, 

A, a Hindu, transfers Sultanpur to his sister-in-law B, in lieu of her 
claim against him for maintenance in virtue of his having become entitled 
to her deceased husband’s property, ahd agrees with her that, if she is 
dispossessed of Sult^pur, A will transfer to her an equal area out of such 


Coom'Jtr) (1883), 9 Calc. 535, at p. 655 ; 
12 C. L. R. 466, at pp. 471, 472. 

^ Mimhahi Achi v. Chinnappa 
Udayan (1901), 24 Mad. 689; Sub- 
banna BheUta v. Svbbanna (1907), 30 
Mad. 324. 

» Muttia V. ViramTnal (1887), 10 
Mad. 283. 

* Muttia V. Virammal (1887), 10 
Mad. 283; Karpakambcd Akamai v, 
Oanapathi Subbayyan (1882), 5 Madi 
234; Bhagirathi v. Anantha Charia 
' (1893), 17 Mad. 268; Minakehi Achi 

V. Chinnappa Vdayan (1901), 24 Mad. 
689, at p. 694; Adhiranee Na/rain 
Coamary v. ShonaMalee Pat Mahadai 

; , <1876),;! Ca^ 3ed , 


* Brinda Ckotvdhrain v. Badhica 
Chowdhrain (1885), 11 Calo. 492. 

^ ® Promctha Nath Roy v, Nagendra- 

bala Chaudhrani (1908), 12 0. W. N. 
808. ' 

* Qarabini Baaai v. Pratap Chandra 
Shdha (1900), 4 C, W. N. 602. 

^ IV. of 1882. 

» Act IV. of 1882, a. 2. 

* See Lakshman Ramchandra Joahi 
V. Sotyabhamdbai (1877), 3 Bom. 494 ; 
Yamnahai v. Navdbhai (1910), 12 
Bom. li. R. 1075. 

This includes coparcenary pro- 
^ perty : Jayardi Subbiah v. AUmekt 
Mangmma (1902), 27 Mad 45, at 
p. 49. 
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of several other specified villages in his possessioii as the may elect. A 
sells the specified villages to C, who buys in good faith, without notice of 
the agreement. B is dispossessed of Sult&npur. She has no claim on tire 
villages transferred to C. 

The first portion of this section refers only to transfers made with 
the intention of defeating the right, but the latter portion, taken with 
the illustratioiik shows that it extends to other cases. 

The followyi^ propositions are, it is submitted, justified by 
the deci^ons ; — 

1. A purchaser would be bound by a decree charging the 
property with the maintenance,^ except where the purchase 
had been made in execution of a decree, which bound the widow, 
or which enforced a claim, which under the Hindu law takes 
precedence of a claim to maintenance.® 

“ When the maintenance has been expressly charged on the purchased 
property, it wdll be liable, although it be shown that there is property 
in the hands of the heirs sufficient to meet the claim.” * 

2. A purchaser would be bound by an agreement for main- 
tenance which satisfies the conditions required for a mortgage 
under the Transfer of Property Act,* or which has been followed 
by possession. 

He would also, it is submifted, be bound by an agreement, which did 
not satisfy such conditions, but which was enforceable against a transferee 
with notice of such agreement.* 

3. When the maintenance is not charged on the property 
by a decree, or by an agreement equivalent to a mortgage, 
the purchaser is bound by the right to maintenance if the 
transfer be made with the intention of defeating the right, 
and he has notice of such intention.® 

4. When the maintenance is not so charged, and there is, 
no such intention, or if there*be such intention, the purchaser 


1 See Ktiioda Prosed ChatUrjee v. 
Jaffeahar Koer (1899), 27 Calc. 194 ; 
Lakahman BamchandraJoahi v. Satffa- 
hhamabai (1877), 2 Bom. 494, at 
p. 524. 

* Shamlql v. Banna (1882), 4 All. 
296; at p. 300. Such as a debt in- 
curred before the creation of the 
charge by the person out of 'whose 
property the mamtenimce is payable, 
Onr Daydl v. Kaunnla (1883^ 6 All, 
367, 


> Shatnlal v. Banna (1882), 4 AIL 
296, at p. 300. 

« IV. of 1882, 6S. 58, 59 ; atUe, 
p. 85, note 3. 

® See post, p. 88. 

^ Act rv. of 1882, s. 39. See 
Lakahman Ramchandra Joshi v. 
tyciblhamabai (1877), 2 Bom. 494, at 
p. 524. This involves a fraudulent 
intention ; Digamhari, DM v. Dhan 
I Kutnart BM (1906), XO C. W. N. 1074. 
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has no notice thereof, a bond fide ^ purchaser is not affected by 
-the claim, whether he has notice of such claim or not.® 

In earlier caeos it v, as held that a boTid fide purchaser without notice 
was not affected by the claim, but that a purchaser with notice of the 
claim ® or, at any rate, with notice of the existence of a claim likely to 
be unjustly impaired by the prop^^sed transaction,^ or, as it has been 
put in another caBe,° a notice that the right cannot be satisfied without 
recourse to the property purchased, was subject to it. * 

There is also authority that the widow must exhaust her remedies 
against the heir, or, at any rate, prove that there is no propel-ty of the 
deceased in the hands of the heir befere recovering against the purchaser.® 
The inconvenience of this doctrine has been pointed out by Ah© Bombay 
High Court. 

The Hindu law places on the same footing all the so-called charges 
on the inheritance,® as debts,® expenses of initiation of sons,^® and marriago 


^ /.€. the property must be bought 
upon a rational and honest opinion 
that the sale was one which could 
be effected without any fuitheiance of 
wrong ; Lak^man Ramchandra Joshi 
V. Satyahhamahai (1877), 2 Bom. 494, 
at p. 524. 

® Ram Kunwar v. Ram Dai (1900), 
22 All. 326 ; Bhartpur State v. Oopal 
Dei (1901), 24 All, 160, See Shamlal 
V. Banna (1882), 4 AU. 296 ; Soorja 
Koer V. Nath Buksh Svngh (1884), 11 
Calc. 102. Joliurra Bibee v. Sreegopal 
Misaee (1876), 1 Cialo 470 ; Natchta- 
rammal^. Gopalakriskna (1879), 2 Mad, 
126, and cases ante, p, 85, notes 5, 6. 
There are observations inAmtita ZmI 
Mitter V, Mamch JjoI Ilullick (1900), 
27 Calc. 651, 4 C. W N. 764, to the 
contrary effect, but that was a case 
of a transfer of an undivided share 
of the wholo property. 

* See Bliagabuti Ikisi (Srimatt) v. 
Kanailal Mitter (1872), 8 B. L. B. 
225; 17 W. R. C. R, 433, note. 

Adhiranee Narain Coomary v. Shona 
Malee Pat Mahadai (1876), 1 Calo. 
365, and cases there cited ; Rachawa 
V. SHvayogapa (1893), 18 Bom. 079 ; 
hakahnuin Ramchandra v. Sarasvati- 
hai (1875), 12 Bom. H. C. 69 ; Oolveh 
Vhunder (Baboo) v, Ohilla Daye 
(Ranee) (1876), 25 W. R. C. R, 100 ; 
ffeera Loll v. KouaiUah (Museumat) 
(1867), 2 Agra, 42. (Tn the last case 
the transfer was in terms subject to 
a specified sum for the maintenance 
of the widow.) A^iy fact which 
would put the purchaser upon inquiry 


would amount to notice. Thus pos- 
session by the widow of the family 
dwelling-house or of other pioperty 
may amount to notice See Rama- 
7mdan v. Rangamvnal (1888), 12 Mad. 
200, at p. 272 ; Imam v. Balamma 
(1889), 12 Mad. 334 ; Yamnabai v. 
Nanahhai (1910), 12 Bom. L. R. 1076. 

^ Lakshman Ramchar^ra Joshi v. 
Satyahhamabai (1877), 2 Bom. 494, 
at p. 517. 

® Ramanadan v. Rangammal (1889), 
12 Mad. 260, at p. 269. 

® Ad/ntanee Na7ain Coomary v. 
Shona Malee Pat Mahadat (1876), 1 
Calc. 365, at p. 377 ; Ram Churnn 
Tewaree v, Jaeooda Koonwer (1867)^ 
2 Agra. 134 ; contra Qoluck Chunder 
Bose (Baboo) v. Ohilla Daye Ranee) 
(1876), 25 W. R. C. R. 100. 

’ Lakshman Ramchandra Joehi v. 
Satyahhamabai (1877), 2 Bom. 494, 
at pp. 515, 520. 

^ ® Strange’s “ Hindu Law,” vol. i. 
chap. viu. In Bhartpur State v, 
Gopal Dei (1901), 24 All. 160, at 
p. 163, the Court said, ** In fact, a 
widow’s right to receive maintenance 
is one of an indefinite character, 
which, unless made a charge ufon 
the property, by agreement or by 
decree of the Court, is only enforce- 
able like any other liability in respect* 
of which no charge exists.” 

• Mitakshara,” chap. ii. s. 11, 
para. 24 ; “ Vyavahara Mayukha,”" 

chap. V. 8, 4, paras. 12, 14, 16, 17, 19. 

10 ‘*\iyaTahara Mayukha,” chap.iv. 
«► 4, paras. 38-W; “ Mitakshara,’* 
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of daughters.^ It could scarcely be that a htm&fids purchaser, even with 
notice of the existence of a claim in respect of any one of these so-oaJled 
charges, should bear the burden of their payment.^ In a case where the 
money had been raised by purchase for the purpose of paying any of these 
charges it would follow that the purchaser would be under no liability.® 

Would it be reasonable in any case, except where the transaction was 
intended to the knowledge of the pur^a^r to be a fraud upon the chai;ge, 
to require a purchaser from an absolute owner to inquire as to the pur- 
poses for which the money was being raised ? Moreover, the texts give a 
charge oi^the inheritance to wives as to widows, but a wife cannot enforce ^ 
her maintenance against a purchaBor from her husband.^" 

“ If there is an ample estate oift of which to provide for the widow, 
so that 8ho*may get her claim fixed and secured, or if, knowing of the 
proposed sale, she does not take any step to secure her own interest, no 
imputation of bad faith, or of abetting it, can be made against the pur- 
chaser of a portion of the joint property. If the widow, on the other hand, 
is not accepting support from the coparcener in satisfaction of her claim ; 
if she lives apart, and Hie estate is small and insufficient, it is the vendee’s 
duty before purchasing to inquire into the reason for the sale, and not by 
a clandestine transaction to prevent the widow from asserting her right 
against the intending vendor.” ® 

A right of maintenance is not affected by a transfer made 
during the pendency of a suit for maintenance,® unless such 
transfer be effected for the purpose of paying off a debt, which 
has priority over the claipi for maintenance.’ 

Where the suit for maintenance docs not seek to charge specific 
property, the doctrine of Us pcjidens does not apply.® 

An heir or coparcener,® or devisee,^® or a purchaser with Possession of 

property by 

S widow. 

chap. i. s. 7, paras. 3-0 ; Cole- at p. 617. 

brooke’s “Digest,” bk.v. paras. cxxiii., ® See Transfer of Property Act 
exxv., cxxxii. (IV. of 1882), s. 52 ; Jogendra Chun” 

^ (ilebrooke’s “ Digest,” bk, v, der Ghost v. Fulkummi Dassi (1899), 

para, exxiv. . • 27 Calc. 77 ; S. C. svb nomtne Jogm^ 

* A creditor cannot follow the dro Chunder Oftose v. Ganendra Nath 

assets of an estate into the hands of Sircar. 4 C. W. N. 254. See Amnia 

a hoTid fids purchaser. See Lakshman La er Mitt v, Manick Lai Midlick 

Bemchandra v. Sarasvatibai (1876), (1900), 27 Calc. 661 ; 4 C. W. N. 764. 

12 Bom. H. C. 69, at p. 78, and cases ^ Ihse Thimmanna Bhutta 

there cited. Krishna Tamlri (1906), 29 Mad. 

^ See Lakshman Bamchmdra Joski 608. 

V. Satyahhamabai (1877), 2 Bom. 494, ® Maniha Qramam v. Ellappa 

at p. 499. • Ohdti (1896), 19 Mad. 271. 

* See Lakshman Ramchandra v. * Ydlawa v. Bhimangavda (1893h 

Sarasvatibai (1876), 12 Bom. H. C. 18 Bom. 462. 

69, at p. 78. Razabai v. Sadu (1871), 8 Bom. 

‘ Lakshman Ramthinira Joshi v, H. 0. A. C. J. 98. 

Satycibhamabtti (1877), i Bo*b. m, ; 
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notice of her claim and possession,^ cannot oust a widow from 
property which is liable for her maintenanee, without securing 
her maintenance. 

The possession would, it is submitted, be in this case evidence of an 
arrangement charging the property^ 

A widow may enforce her right of maintenance against 
the proceeds of the property in the hands of the heir.® 

I 

Where property held on mortgage has been allotted to a widow for 
her maintenanoe, and the mortgage haij'been paid off, the right of the widow 
attaches to the money.* 

As to the allotment of a share to a mother or grandmother 
in lieu of her maintenance in case of partition between her sons 
or grandsons, see post, pp. 318 et seq. 

A widow may, for the purpose of securing her maintenance, 
sue to compel the persons in possession of the estate, out of which 
the maintenance is payable, to give security for the due payment 
of her maintenance, or to have it made a charge upon the estate, 
and may, in a proper case, obtain an injunction restrain 
them from wasting or alienating the estate.® If she does not 
wish for such charge, she may sue for maintenance already 
due,® or for a declaration that it is payable, or she may combine 
a claim for arrears with a prayer for a charge or for security. 

Although a Cotirt may award arrears,'' a decree for arrears is not of 


^ Imam y. Balamma (1889), 12 
Mad. 334 ; Bachawa v. Shivayogappa 
(1893), 18 Bom. 879. 

* AvUe, p. 85. 

* See Vcnkatammal v. Amdyappa 
(1882), 6 Mad. 130, at p. 135 ; Ram 
Chwrm Ttwaree v. Jasooda Koonmr 
(1867), 2 Agra. 134 ; Lakshman Ram- 
chandraJoBhi y. Satyabkafnabai (1877), 
2 Bom. 494, at p. 619. 

^ Oambhrmal y. Hamirmal (1896), 
21 Bom. 747. 

^ Ramanadan y. Rangammal 
(1889), 12 Mad. 260, at pp. 267, 
268 ; Mahalakshmanma Gam {RH 
Maniyam) y. VetJMtaratmmma Gam 
{Sri Maniyam) (1882), 6 Mad. 63. 
See Bfinda CJmdhrain y. Radhika 
Choiodhrain (1886), 11 Calc. 492, at 
p. 494. 

* Firthee Singh r* Rajkooet 


{Ramt) (1873), I. A. Sup. Vol. 203; 
12 B. L. K. 238 ; 20 W. R. C. R. 21 ; 
Venkopadhya v. Kavari Hengusu 
(1864), 2 Mad. H. C. 36; Sakwarhai 
y. Rhavanjee Raje (1864), 1 Bom. 
H. C. 194; Narbadabai v. Mahadeo 
Narayan (1880), 5 Bom. 99. See 
Bhartpur State v. Gopal Dei (1901), 
24 AU. 160, at p. 163. 

’ Firthee Singh (Rajah) v. Raj 
Rower (Ranee) (1873), I. A. Sup. 
Vol. 203, at p. 211 ; 12 B. L. R. 238. 
at p> 243 ; 20 W. R. C. R. 21, at p. 
25 ; VenkopadAyaya y. Kamri Hengusu 
(1864), 2 Mad. H. C. 36 ; 8^ij)bramania 
MudaUar v. Kaliani Ammal (1873), 
7 Mad. H. 0. 226 ; Mandodari Debi 
V. Joynarayan Fakrasi (1838), Sir- 
car's “ Vyayastha Barpana,” p. 381 ; 
Montnop’s Oases of Hindu Law," 
pp. 408-412, 
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right, but is in th^ discretion o{ the Court^ Where the person claiming 
maintenance been supported, mthout having incurred any expense 
or liability, the Court might well exercise its discretion by refusing to grant 
arrears. 

The Court should discourage a multiplicity of suits for the maintenance Future 
of one person, and should, if possible, where necessary, make a decree for “oiatenaaoe. 
future maintenance.® • 

The widow is not entitled to sue for possession of the property.’ 

A mfe, who is entitled to separate maintenance, has 
apparently similar remedies. , > 

When, maintenance is fixed by an agreement, which is EnfotomMut 
equivalent to a mortgage, it may be enforced by a suit under the *** “ff**®®*^** 
Transfer of Property Act.* 

The widow is entitled to sue all or any of the heirs in posses- PMtSe. to.,^ 
sion of property sv^ject to her maintenance.® 

When the right of maintenance has been made a charge by agreement 
or decree the claimant may recover the amount from any person holding 
any portion of the property liable,® The person paying it would have a 
right of contribution against otlier persons liable therefor.^ 

The rfght to sue for maintenance commences when there wbeniigw to 

sue oom* 

has been a wrongful withholding of payment of the proper monoeB. 
amount. • 

This withholding may be proved otherwise than by a claim and refusaL® 

Past non-payment is primd ffxcie evidence of such withholding.® 


^ Raghvbans Kuntvar v. Bkagwant 
Kunwar (1899), 21 AH. 183. • 

® See Lakahman Bamchandra Joahd 
V. Satyahhamabai (1877), 2 Bom. 494, 
at pp. 497, 498 ; Viahnu Shambhog v. 
Manjamma (1884), 9 Bom. lOS, at 

p. no. 

® Oomrao Singh v. Man Konu^r 
(Musat.) (1867), 2 Agra. 136. As to 
her right to remain in possession, 
see ante, p. 79. 

® IV. of 1882, Si. 68, 88, 100. 

® Bamchandra Dikahit v, SavUribai 
(1867), 4 Bom. H. C. A. C, 73. as 
explained in Daai {S, Jf.) 

V, Makhanldl Datt (1872), 9 B. L. K. 
11, at p. 27 ; 17 W, R C. B. 4. 

* Bamchandra DikahU v. Saviiribai 
(1867) 4 Bom. IL C. A. C. 73, ex- 
plained in Lahhman Bamchandra v. 
Saraavatibai (1876), 12 Bop. H. C. " 
69, at p. 73, tmd in Niakmni Daai 


(8, M.) V. Makhardal Dutt (1872), 9 B. 
L. R. 11, at p. 27 ; 17 W. R. C. R. 4. 

^ Bamchandra Dikahxt v. Savitribai 
(1867), 4 Bom. H. C. A. C. 73. 

® MaUtkarjuna Praaada Naidu v. 
Durga Praaada Naidu (1864), 17 
Mad. 362; S. C. on appeal (1900), 
27 1. A. 161 ; 24 Mad. 147 ; 6 C. W. N. 
74 ; 2 Bom. L. K. 945 ; Seahamma v. 
Subharayadai (1893), 18 Mad. 403; 
MMal Prannath v. Kaahi {Bai) 
(1892), 17 Bom. 46; Parvatib^ v« 
Chatru (1911), 36 Bom. 131 ; 13 Bom. 
L. E. i023. See Narayanrao Bam- 
chandrh Pant v. Bamabai (1879), 6 
1. A. 114, at p. 119; 3 Bom. 416, at 
p. 421. 

* Tarlagadda MdUikarguna Praaa* 
da Nayadu {Baja) v. Tmrlagadda 
Durga Praaada Nayudu {Baja) (1900), 
27 I. A, 161; 24 MadL 147; 60. W. 
N.74; 2 Bom. L. Bum ' 
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The omission to claim maintenance apart from the effect of the law 
of limitation will not prejudice the claimant when ho is obliged from his 
wants or exigencies to demand it.^ 

A suit for arrears of maintenance must be brought within 
twelve years from the time whe^ the arrears are payable.* 

Thus past maintenance for twelve years,® and no more, can be recovered 
by suit. * 

The right to maintenance is one accruing from time to time |iccording 
to the wants and exigencies of the person entitled to be maintained.^ 

A suit for a declaratioa of a right to niaintenAnce must 
be brought within twelve years from the time when the right 
is denied.® 

Apparently w’lien the right has been denied, and twelve yeais has 
elapsed from such denial, the right to maintenance barred.® 

Where the parties do not agree, it is for the Court to fix 
the rate of ihaintenance payable,^ 

As to the principles upon which maintenance should be fixed, see 
anfe, p. 83. ^ 

The Judicial Committee will not interfere with the exercise of the 
discretion by the Courts in India in fixing maintenance, except where 
strong grounds exist.® ^ 

The proper course for a Court in ordering maintenance is to make it 
a charge upon specific i^ropcrty,® or to set apart a sum of money sufficient 


^ Siddesmry Dossee v. Janardan 
Barlcar (1902), 29 Calc. 657, at p. 
672; 0 0. W. N 630, at p. 645. 
See, however, Ahhakn v. Ammu SMt- 
taH (1868), 4 Mad. H. 0. 137. 

* Act IX. of 1908, Sch. I., art. 128. 

• See Svhbramania Mvdaliar v. 
Kdliani Ammal (1873), 7 Mad. H. C. 
226 ; Venkopadkyaya v. Kavari 
Hengusu (1864), 2 Mad. H. C. 36. 

Narayanrao Ramchaifidra Pant v. 
Ramabai (1879), 6 I. A. 114, at p. 
US ; 3 Bom. 416, at p. 420 ; 6 C. L. 
il. 162, at p. 166. 

® Act IX. of 1908, Sch. I., arts. 
129, 132. 

® ChhfOganlcd v. Bapuhhai <l680), 
5 Bom. 68. See Jivi v. Ramji (1879), 
3 Bom. 207. 

’ Nvho Oopal Ray v. Avurit Moyee 
Doaaee {SrumuUy) (1875), 24 W. R. 
O. B, 4^ ; Bhedoo (Musaunmaui) v. 
JPAot^ Chund (1824), 3 Ben. Sel. R. 


223 (new edition, 298) ; N tsiarini 
Daai (iS'. M,) v. Makkanlal Butt 
(1852), 9 B. L. R. 11, at p. 28. 

® Collector of Madvira v. Moottoo 
Ramalinga SathiipcUky (1868), 12 M. 
I. A. 397, at p. 447 ; 1 B. L. R. P. C. 
1, at p. 20 ; 10 W, R. P. C. 17, at p. 
25; Niitokia&oree Doaaee (Sreemutty) 
Jogendro NaiUh Mvllich (1878), 6 
I. A. 55, at p. 56; Kacht Kaliyana 
Refngappa Kcdakka Thola Udayar v. 
Kochi Yum Rengappa Kalahka Thola 
Vdayar (1905), 32 1. A. 261; 28 
Mad. 608 ; 10 C. W. N. 95 ; 7 Bom. 
L, B. 907. 

® Manadta Vevi v. Jiwan Mol (1884), 
6 All. B17, at p. 021; 
ailmamma Qaru {8ri Maniyam) v. 
VmkatartUncimmaOaru {Sri Maniyam) 
(1882), 6 Mad. 83. See Vrandavan^ 
daa Ramdaa v. Temundbai (1876), 12 
Bom. H.,C. 220. 
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to yield the required allowance, and, if necessary, sell a part of the estate 
for that purpose.^ In some oases the Court might be satisfied with security 
given by the reversioners. 

The allowance fixed by the Court for maintenance should cover all 
necessary expenses for maitftensnce and house rent.^ 

It is better to fix an annual sum, and not a share of the income of the 
estate.® 

It has also been held that “ in decrees where maintenance is awanled, 

Courts should mseA words which would enable thorn on application to 
set aside or moclify their orders as circumstances might require.” ^ Such 
a course A^ould, it is submitted, invite frequent litigation. 

» • 

The apaount of maintenance fixed by a decree may be Alteration of 
altered by a decree in a subsequent suit, where the circumstances 
render an alteration necessary. 

Such modification cannot be made in a proceeding in 
execution of a decree, unless the terms of the decree are such 
as to permit of such modification.® 

As to the loss of the right by remarriage, see post, pp. 353, 354. 

Maintenance may be cancelled if the wife or widow has become 
unchaste,^ or where, in the case of a wife, the circumstances have so changed 
that she should be called upon to return to her husband’s house. The 
rate of moiitenanco may be diminished when there has been such a change 
in the circumstances of the wife or widow, or of the husband, or person 
liable for the maintenance,^ such change not arising from any fault of his 
own.® Except where provisiSn is made in the decree for that purpose, 
an order for maintenance cannot be cancelled or diminished in proceedings 
in execution.® 


1 See Mundoodaree Dahee (Sree 
Moottce) V. Jo^naratn Puckrfsee 
(1801), F. Macn. Cons. 60; jSee6 
Chunder Boae'v. Oooroopersaud Bose, 
F. Macn. Cons. 63. 

® Mansha Devi Y,Jiwan Mai 
6 All. 617, at p. 620. 

® JJtun^ta V. Bamsarup (1880), fi 
AU. 777. 

* Qopihabaiv. IkAtaimya (1900), 24 
Bom. 386, at p. 389 ; 2 Bom. L. B. 191. 

® Banmalsais/Qji 

harana Shri) v. Kundankuwur {Bai 
8hr%) (1902), 26 Bom. 707; 4 Bom. 
L. E. 531. See Qopikabai v. 
traya (1900), 24 Bom. 386 ; BmdcalUe 
Koer V. dowrt of Wards (1872), 18 
W. R. C. R. 474. 

® KandosamPUlaiy.Muruyanmal 
(1895), 19 Mad. 6 ; Vishnu Bhambhoy 
V. Manjamma (1884), 9 Bom. 108, at 
p. 110, See ante, p. 78. * 


® Nvho Oopal Roy v. Amrit Moyee 
Dossee (Sreemutty) (1875), 24 W. R. 

C. R. 428 ; Gopikahai v. Dattatraya 
(1900), 24 Bom. 386 ; Venkanmi v. 
Aitarmia (1889), 12 Mad. 183 ; Vi- 
jaya v. Snpathi (1884), 8 Mad. 94; 
Sidlingapa v. Sidava (1878), 2 Bom. 
624, at p. 630 ; Buka Bat v. Ganda 
Bai (1878), 1 AU. 594. 

® In BamkaUee Koer v. Court of 
Wards (1872), 18 W, R. C. R. 474, 
it was hold that the proper course is 
to apply for a review of judgment, 
but it is submitted that the pro^ 
visions of the Civil Procedure Code 
(Act V. of 1908), fi. 114; Sohed. I. 
order xlvi. rule I, do not permit such 
appJoation. 

• Baimalsan^i Bhoigwa$sm^i{Ma- , 
harana Shri) v. Kusidafidhitfivr (Bai 
' 8Ari)(1902), 26 Bom. 307; 4 Bom. 

. L. R. 531. 
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The rate may be increased if the cost of food has become greater or the 
. profits of the estate of the husband have materially increased.^ 

' Whm the ciroumstances have changed, the Court can alter the amount 
maintenance fixed by an arrangement.^ 

Where the alteration in circumstances had arisen from the act of 
God,’’ and not from the fault of the owner, maintenance chargeable on 
an estate by a will can apparently b j reduced.’^ 


Execution oi Where a decree directs the payment of future maintenance 
from time to time, it can be enforced by execution,* and for 
the purposes of limitation the decree is as to each year’s annuity 
to be regarded as speaking on tlie day upon which, from that 
year it became operative.® 


Remedy in 

Magistrate’s 

Court. 


A decree which merely declares a right of maintenance is not. capable 
of execution.® 

A decree declaring a right of maintenance out of property which had 
been transferred, cannot be executed personally *hgain8t the transferee 
after the property had passed from him.’ 

A Hindu wife can also recover maintenance from her 
husband under the provisions of Chap. XXXVI. of the Criminal 
Procedure Code.® The magistote’s order does nolj interfere 
with the jurisdiction of a Civil Court.® 


^ Bavgaru Ammal v. Vijayamachi^ 
Beddiar (1899), 22 Mad. 176 ; Sree- 
ram Bhuttacharjee v. Pvddoifi^khee 
Dd)ia (1868), 9 W. R. C. R. 152; 
Sidlingapa v. Siduva (1878), 2 Bom. 
624, at p. 630. 

* Bajender Nath Boy v. Putio Soon- 
dery Dassee {S, M. Banee) (1879), 6 
C. L. R. 18. 

* See Greee Chund Boy {Mahara- 
jah) V. Sumhhoo Chund Boy (1836), 5 
W. R. P. C. 98. 

* AaihiUoah Banefjee v. Luhhimoni 
Dehya (1891), 19 Calc. 139 ; Asad Alt 


Mollah V. Haidar Alt (1910), 38 Calc. 
13. 

® Lakshmtbai Bapuji Oka v. Mad- 
ha^mav Bapuji Oka (1887), 12 Bom. 65. 

® Venhanna v. Aitamma (1889), 
12 Mad. 183. 

’’^Dharam Chand v. Janki (1883), 
6 All. 389. 

* Act V. of 1898. 

® Deraje Malitiga Naika v. Marati 
Kaveri (1607), 30 Mad. 400. A suit 
1^1 not lie to restrain such pro- 
ceedings. Ibid. 
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The only children now recognized by the general Hindu law What are 
as legitiin|bte, are those who* are born during the existence 
of a lawful marriage between their parents,^ and also sons who 
have been adopted according to the daitaka form.® 


“ The legal presumption in favour of a child born in his father's house Preauniijtion 
of a mother lodged ancj^apparently treated as a wife, treated as a legitimate 
child by his father, and whose legitimacy is disputed after the father’s 
death, is one safe and proper to be made, and the opi)osmg case should 
be put to strict proof.” ® 

As to customs of logitimatory children by subsequent marriage, see 
Chmkrodhvj I^hakoor v. Beer Chunder Joohraj (1864), 1 W. R. C. R. 194 ; 
Chinmmmu^ v. Varadarajulu (1891), 15 Mad. 307. 


Children bom out of wedlock, although illegitimate, have lUe^timate 
rights of maintenance,^ apd, if they are not members of one of 
the three regenerate classes, illegitimate sons of Sudras possess 
rights of inheritance under the Mitakshara law.® 

In the country subject to the Mithila school of law, a son 
may be adopted according to the Kritrima form.® 


^ Pedda Amani v. Z§(mindar of 
Marwnga'puri (1874), 1 I. A. 282, at 
pp. 292, 293; 14 B. L, R. 115, at 
pp. 122, 123. See Act I. of 1872, s. 
112, which under the gqise of a nilp 
of evidence has practically the effect 
of declaring the law. Tirlok Nath 
Shukid V. Lachmin Kunwari (Mtisam- 
mat) (1903), 30 1. A. 152; 25 All. 
403; 7 C. W. N, 617; Narendra 
Nath Pahari v. Ram GMnd Pdhari 
(1901), 29 I, A. 17; 29 Calc. Ill ; 

6 C. W. N. 146. Sir G. D. Ban- 
erjeo B^w of Marriage,” 2nd ed., 
pp. 165, 156) contends that the Hindu 
law only recogniabes as legitimate those 
who are begotten in wedlock, see 
** Mann,” chap. x. para. 166 ; Mitak* 
shara/’ chap. i. a 11, para. 2*^ it Vya- . 


vahara Mayxikha,” chap. iv. s. 9, 
para. 41 ; Colobrooke’s “ Digest,” 
vol. iii. p. 160.' This is apparently 
the case, but the system of infant 
marriage prevents the question arising, 
except perhaps in the case of widows. 

* Rungama v. Atckama (1846), 4 
M. I. A. 1, at p. 96 ; 7 W. R. P: 0. 
57, at p. 69 ; Thukoo Ba/ee Bhide v. 
Ruma Bate Bhide (1824), 2 Borr. 
446, at p. 466: 

* Ramoftnani Ammal v. Krdanthai 
Natchear (1871), 14 M. 1. A. 346, at 
pp. 366, 367 • 17 W. R. 0. R. 1, at 
p. 7. See Qopakbsami , Bhetti v. 
ArimachelamCHetti (1903), ^7 ]lfad 32." 

^ Poet, p. 202. 

® Post, pp. 366, 367;- 

® P<kd, pp. , fc 
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PabAaptunk Thefe is nothing to prevent a Hindu adopting a son, or 
^en a dau^ter, in the sense that a son can be adopted by 
an Enghshman, i.e. by treating him as a son, and giving or 
devising property to him, but in that case no rights of in- 
heritance, or of performing religious ceremonies are created 
by the so-called adoption. Ifhe relationship is purely con- 
tractual, and is determinable at the option, of either of the 
contracting parties. A son so taken is called a palaka putra.^ 

t 

Sons reoog- In ancient times the Hindu law recognized the foUowing descriptions 

Moteirttimea. of sons ® as legitimate sons, viz. 

1. Aurasa, or legitimate son by a wife. 

2. Kshetraja, or son bom of a wife duly appointed to raise issue for a 

husband on failure of any b^otten by him.^ This was the son begotten 
under the practice of niyoga,^ by which a relative was appointed to raise 
up issue by the wife of a childless husband, or one deceased without leaving 
children.^ • 

3. Putrika putra, or son of an appointed daughter.® In ancient times 
a man could appoint his daughter to raise up issue to him. 

4. Kanina^ or son of an umnarriod woman. 

fi. Chidhajay or secretly born son of an adulterous wife. 

6. Paunarhham, or son of a twice married woman. This included not 
only the son of a woman who had gone through the ceremony \)f man*iage, 
but also the son of a woman who had connection with a man. 

7. Sahodha, or son of a pregnant bride. 

8. Nishada,'^ or son of a member of oiitf of the regenerate castes by a 
Sudra woman.® 

9. Dattaka, or son given m adoption. 


1 See NilmadJivb Dosh v. Biehumber 
Doss (1869), 13 M. 1. A. 85 ; 3 B. L. 
B. P. C, 27 ; 12 W. K, P. 0. 29 ; 
Kalee Chunder Chotodhry v. Sheeh 
Chunder (1866), 2 W. B. C. R. 281 ; 
Bhtmana Oadu v. Tayappah, Mad. 
Deo. of 1861, p. 124 ; 1 Norton, L. C. 
83 ; Steele, 184. The equivalent ex- 
^ piesaion in Southern India is ap- 
^ patently manasuputra, see Abhachari 
V. BafMKhendrayya (1863), 1 Mad. 
H. C. 393, or dbyywrmmi putrum (son 
of aSection). 

**Tha order in which the several 
kinds of sons are placed by various 
authors varies, hut necessarily all 
ooncur in giving preference to the 
aurasa son. 

• Wilson’s “ Glossary,” p. 298. 

* lit. al^pointment, a delegated 
' 4uty or oHoe, Wilson’s V Glossary,” 

; p. 38a 


® Wilson’s “ Glossaiy,” p. 380. 
This class of son apparently existed 
m Certain places, such as Oiissa, by 
virtue of a local custom. Banerjee’s 
“ Law of Marriage,” 2nd ed., p. 171 ; 
note to Sutputtee (Mussummaut) v. 
Indranund Jha (1816), 2 Ben. Sel. 

173 (2nd ed., 221) ; Maonaghten’s 
“Hindu Law,” vol, i. p. 102. This 
custom seems to be now obsolete, see 
Sarbadikhari’s “ Hindu Law of In- 
heritance,” p. 628. 

® See Nwsingh Na/rain v. BhyJttun 
Loll W. R. 1864, p. 194. 

^ Lit. outcast. 

® “ Saudra is the son of a twice- 
born by a Sndra wife: tiie names 
Nishada and Parasava are applied to 
such sons of a Kshatriya and a Brah- 
mana respectively ; by some to the 
latter.” Sircar’s “ Law of Adoption, ” 
p* 23. « 
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10. Kritrima^ or son made, i.e. where a man without parents accepts 
a proposal that he should be taken in adoption* 

11. Kritahay or son bought.' 

12. Apaviddha, or son forsaken by his parents, and taken in adoption 

13. Smyandattaha, or son self-given. The only differ^C between 
this son and the JIrt<nma son seems to be that in the former case the offer 
comes from the adoptee, and in the latter case it comes from the adopter. 

Of these the onlv sons that are now recognized by Hindu law are 
the Aurasa son, ana the Dattaha son. According to the Mithila school 
a Kritrim^ son can be taken in adoption.^ Adoption in this form is 
based upon recent works,^ and is not referable to the ancient practice of 
taking Kritrima sons. • 


Adoption according to the Dattaka Form. 

An adopted son iis a person capable of being adopted,^ who Definition of 
is given by a person competent to give,® to a person competent 
to receive in adoption,® and who has been so given and received 
in the way prescribed by Hindu law.’ 

The adoption of a son is a matter of religious obligation to a childless Neeewity for 
Hindu, who has no prospect of procreating male issue,® although it may adoption, 
generally happen that adoptions originate “ in the ordinary human desire 
for perpetuation of family p)|;px)ei’ties and names. It is said that 
originally the motives for adoption were secular, and that subsequently 
religious and secular motives were mixed.'® Among some castes the 
motive is purely secular." 

As to the origin of the practice of adoption, see Sircar’s “ Law of 
Adoption,” Lectures I., II. Arundadi Ammal v. Kuppammal (1867), 

3 Mad. H. C. 283, at p. 284. ^ 

Except where custom has varied the law, Jains are governed in matters Jains. 


' See Yachereddy Chinna Bassava^ 
pa V. Yachereddy Gowdapa (1836), 6 
W. B. P. C. 114. 

^ Poaiy pp. 151, 162. 

* Post, p. 152. 

* Post, pp. 132-144. 

» Post, pp. 129-132, 

® Post, pp. 99-128. 

’ Post, pp, 144-149. 

® See Sootroc^un Svi putty v. Sa~ 
hitra Dye (1834), 2 Knapp, 287 ; 
5 W- E. P. C. 109 ; Pajendro Narain 
Lahoree v. Saroda Soonduree Dahee 
(1871), 16 W. E. C. E. 548 ; Saroda- 
eoondery Dossee (8, AT.) v* itinoowry 
Nundy (1863), 1 Hyde, 223, at 249 ; 
ffuradkun MoohurUa V. MiUhoranath 

H.L, 


Mookurjia (1849), 4 M. I. A. 414, at 
pp. 426, 426; 7 W. R. P. C. 71; 
Paghunada {Sri) v. Brozo Ktskoro {Sri) 
(1876), 3 I. A. 164, at p, 177; 25 
W, R. C. R. 291, at p. 296. 

* See Qurvlvtigaswami {Sri Balneu) 
V. BanuUakshmamTna (8H Baimu}, 
Badha Mohun v. Hardai Bibi (1899), 
26 I. A. 113, at p. 135; 22 Mad. 
398, at p. 414; 21 All. 460, at p. 
477 ; 3 C. W. N. 427, at p. 442 5 1 
Rom. L. E. 226. 

See Sircar’s ** Law of Adoption,” 
pp. 25, 42, 113, 142, 143. 

See Bhala Naham V. fnsrbku 
^ari (1877), 2 Bom. 67. ^ 

f * 
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MOTIVE. 


fOHAP. III. 


iat 

adoption^ 


Ovistom pro- 
hibiting 
adoption. 


Agreement 
not to adopt 


oi adoption by the ordinary rules of Hindu law.^ The Dattaka son is the 
only adopted son recognized by them.^ but as they do not accept the 
Hindu doctrine as to the spiritu^ efficacy of sons, they are influenced only 
by secular considerations in adopting.^ 

The motive for the adoption does not affect its validity.^ 

The fact that an adoption is made for the purpose of defeating an 
alienation will not affect its validity.^ «- 

As to the motives of a widow for an adoption, see poet, p. 113. 

^ A family,® or caste,’ custoi^ prohibiting adoption is valid. 

The burden of proving such custom lies on the person alleging its 
existence.^ 

An agreement not to adopt would not apparently invalidate 
an adoption made in breach of it, but so far as property the sub- 
ject of such agreement is concerned, it might bind the parties 
to it. It would not, under any circumstances, bind any one 
except the tactual parties to it.® 

So far as self-acquired property is concerned, or in cases to wliich the 
Bengal school of law is applicable, a father might by a valid gift over, in 
case of a contemplated adoption by his sou, put pressure upon such son 
to prevent or control his adopting, but the adoption would not be invalidated 
thereby.^® 


1 Arnava v. Maliadgavda (1896), 
22 Bom. 416, at p. 418 ; Bhigvandaa 
Tejmnl v. Bajmal (1873), 10 Bom. 
H. C. 241. See Jtup Chand {Lola) v. 
Jambu Parshad (1910), 37 I. A. 93; 
32 All. 247 ; 14 C. W. N. 545 ; 12 
Bom. L. B. 402. 

* See Lakhmi Chand v. Gatto Bai 
<1886), 8 AU. 319, at p. 321. 

* See Bhagvandas Tejmcd v. Bajmal 
<1873), 10 Bom. H. C. 241, at p. 263. 

^ See BaTnhhat v. Lakshman Chin- 
iaman Maycday (1881), 5 Bom. 630, 
at p. 636. 

^ Ihvd. See Lakshmana Bau v. 
Lakshmi Ammal (1861), 4 Mad. 180, 
at p. 165. 

* Fanindra Deb Baikal v. Bajmsar 
Das (1886), 12 I. A. 72; 11 Calc. 
463 ; Bishnalh Sin^h (Bajah) v. Ram 
Chwm Mujmoadar^ Ben. S. D. A. 
1850, p. 20. 

’ See Vandramn Jekisan (Palel) v. 
Manilal Chunilal {Paid) (1891), 16 
Bom. 470 ; Verabhai Ajvhhai v. Hi* 


raba {Bai) (1903), 30 I. A. 234; 27 
Bom. 492 ; 7 C. W. N. 716; 6 Bom. 
L. R. 134. 

® Verahhai Ajvhhai v. Hi) aha (Bai) 
(fl903), 30 I. A. 234; 27 Bom. 492; 
7 C. W. N. 716 ; 6 Bom. L. R. 134. 

* Surya Boo Bahadur (Sri Baja 
Bao Yenkaia Mahapaii) v. Gangad- 
hara Bama Bao Bahadur (Sn Baja 
Bao Yenkaia Mahapaii) (1886), 13 
1. A. 97 ; 9 Mad. 499. Although 
this case was governed by the Mitak- 
shara law, and under that law the 
son of one of the parties had acquired 
a right to the property by birth, the 
reason given for the decision that 
the effect of the terms of the arrange- 
ment would be to alter the law of 
descent wduld api^y equally to a 
case governed by the Bengal school. 
See also Bajender Dutt v. Sham Chund 
MiUer (1880), 6 Oalo. 106. 

Sw Hurrosoondery (Banee) v. 
KisUmavith B&y (Cowar) (1841), 
Fulto^ 393. 
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The fact that an adoption was xuada in breach of an agreement to Breacdt of 
adopt another boy, which was not carried out, does not render 
adoption invalid.^ 

A girl cannot be given or taken in adoption.* 

Among the Nambudri Brahmins db the west coast of India, there is Nasnbtidris. 
in force a practice of jiving a daughter in what is called mryasoadhawm 
marriage, in ordgr that the son bom of her should be affiliated as the son 
of the father giving her.* He does not inherit in the family of hiS 
father so*long as other sons exist.^ 

As to the adoption of daughters by dancing-girls, see post^ p. 157. 


Who may take in Adoption. 

A male Hindu who has not a legitimate ® or validly ® who may 
adopted ^ son, son^ son, or son’s son’s son in existence 
capable of inheriting, may take a son in adoption, unless he be 
mentally incapable of understanding the nature of the act.® 

The existence of any other descendant is not a bar to an adoption.* 


1 Sihamedoo Runga Reddy' v. 
Achmnmal (1808), 2 Strange H. L. 
115. • 

* Oangahai v. Anant (1888), 13 
Bom. 690 ; Nursingh Narain v. £hui^ 
tun LoUf W. R. 1864, p. 194, com- 
menting (at p. 196) on Nowah Rai 
V. Bugawuttee Koownr (1835), 6 Ben. 
Sel. R. 6 (2nd ed, p. 4) ; “ Vyava- 
hara Mayukha,” chap. iv. s. 5, p4ra. 
1 ; W. Macnaghten’s Hindu Law,” 
vol. i. p. 102 ; ’Colobrooke’s “ Digest,” 
vol. lii. p. 493. Nanda Pandita 
(“ Dattaka Mimansa,” s. 7, paras. 1, 
16, 17, 18-39) argues that daughters 
can be affiliated, but,» as pointed 
out in Sircar's “ Law of Adoption,” 
pp. 144, 145, his views have not been 
accepted by Hindus. 

■ See Vasudevan v. Secretary of 
State (1687), 11 Mad. 157, at pp. 162, 
163. 

^ Eumaran ▼. Narayanan (1886), 
9 Mad. 26Q. 

^ Joy Chundro Rate v. Bhyrub 
Ckundro Raee, Ben. S. D. A. 1849, p. 
461 ; Rango Bahji v. Mwiiyeppa 
(1898), 23 Bom. 296, at p. BOB; 
Venhiippa Bapu v. Jivaji £rishm 
(1900), 25 Bom, 806, at p. $11 ; 2 


Bom. L. R. 1101; “Dattaka Mi- 
mauaa,” s. 1, para. 13 ; “ Dattaka 
Chatidrika/’ s. 1, para. 6. 

^ An invalid adoption cannot in- 
fluence the validity of a subsequent 
adoption, which would otherwise be 
legal. Sircar’s “ Law of Adoption,” 
p. 189. 

* Rungatna v. Atchama (1846), 4 
M. 1. A. 1 at p. 102 ; 7 W. R. P. C. 
57, at p. 61 ; Ramabai v, Raya 
(1896), 22 Bom. 482; Oopee Lall v. 
Chundraolec BvJioojee iMuasamat 
Sree) (1872), I. A. Sup. vol. 131 ; 
11 B. L. R. 391 ; 19 W. R. C. R. 12 ; 
Moheah Narmn Moomhi v. Tarmk 
Nath MoiUa (1892), 20 I. A. 30; 20 
Calc. 487 ; Sudan und Mohupuitur v. 
Bonomallee (1863), Marsh, 317 ; 2 
Hay, 206. 

® Strange’s “Hindu Law,” vol, i. 
p. 78 ; W, Macnaghten’s “ Hindu 
Law,” vol. li. p, 200; “Dattaka 
Mimansa,” s. 1, paras. 13, 14 ; “ Dat- 
taka Chandrika,” s. 1, para. 6 ; Cole- 
brooke’s “ Digest,” vol. iii. pp. 295 
et aeg. 

• W. Maonaghten’s ** Hindu Law,” 
Vol. i. p. 66, note. 
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, Appaiently a Bindu who has g^ven his only son in adoption can adopt 

a son.* 

ft It is iHmjaterial whether the adoptive father be hopeless of 
issae or not. I!he pregnancy of his wife does not, whether he 
he, or be not, ignorant of it, prevent a Hindu from adopting,® 
and the adoption is not invalidated by the child of which the 
wife of the adopter is pregnant at the time' of the adoption 
turning out to be a male.® 

fa wpaeity oi |f 1,0 permasiently inpapable of performing religious 

rites by reason of congenital blindness, deafness, -dumbness; 
impotenoy, lameness, virulent feprosy, insanity, idiocy, or from 
any other reason, which involves an incapacity to inherit,® 
he may be treated for this purpose as non-existent.® 

There is authority that when a son absolutely renounces 
worldly afiaira. the world and all property, and enters a religious order, as by 
becoming a s^nnyasi, ascetic, or jahir, his existence is not an 
impediment to an adoption by his father.® 

It has been suggested ^ that this question may be efiected by Act XXI. 
of 1850, but it is submitted that there is not in this case a question of a 
“ forfeiture of rights or property,” or impairing or affecting any right ot 
inheritance “ by reason of his renouncing, or having been excluded from 
the communion of any rehgion, or being deprived of caste.” 

caste. Where a son, natural or adopted, became an outcast, or 
renounced the Hindu religion, the Hindu law ® permitted an 
adoption, but the effect of Act XXI. of 1850 is to prevent the 


* See ChiruUngastimm (Sn Balttav.) 
V. JRamalakshwamTna {Sri Balmu\ 
Radha Idohun v. Hardai Bihi (18Q9), 
22 1. A. 113, at p. 142 ; 22 Mad. 398, 
at p. 421 ; 21 AU. 460, at p. 485 ; 

3 C. W. N. 427, at p. 447 ; 1 Bom, 
L. 226. 

® NagdbhvsTtanam v. Seshammagaru 
(1881), 3 Mad, 180; Daulut Ram v. 
Ram Lai (1907), 29 AU. 310. 

* Eamhant Ramchandra v. Bhima~ 
ckarya (1887), 12 Bom. 105. As to 
the effect of the birth of a son Alter 
an adoption, see post, p. 180. 

^ Post, pp. 354-358, 

* Strangers ** Hindu Law,” vol. i. 
p. 77 ; Shear’s “ Law of Adoption,*’ 
p. 106 f Sutherland’s Synopsis,” p. * 
212, W, Macnaghten’s Hindu Law,’* 


vol. i. p. 66 note; Eattigan on 
Adoption, p. 10. 

® Punjab Records, 1876, p. 144. 
This does not apply to modern Byra- 
Jjoes who are not ascetics, TeeluXs 
ChuTukr V. Shama Chum Prokash 
(1864), 1 W. R. C. R. 209 ; Ja^an- 
noth Pal V. BiAyanund (1868), 1 B. 
L. R, A. C. 114 ; 10 W. R. C. R. 172 ; 
Khoodeeram CMierjee v. Rookhinee 
Boislobee (1871), 16 W. R. C. R. 197. 

’ Sircar’s “ Law of Adoption,” p. 
196, 

® Sutherland’s “Synopsis ” (Stokes’ 
edition), p. 664; W. Macnaghten’s 
“ Hindu Law,” vol. ii. p. 200, note ; 
Steele 42, 181 ; Strange’s “ Hindu 
Law,” vol. X, p. 77* ^ 
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natural or previously adopted son from being ousted from any 
of his legal rights.^ 

When the question as to the validity of such an adoption shall arise* * 
it may be that the Courts would refuse to recognize an adoption which 
could confer no civil rights.’’ ^ £xoe||t in the case of an after-born son, 
to which different considerations apply, the co-existence of a natural son 
possessing civil lights as such, and an adopted son, does not seem to be in 
accordance withdSindu law as laid down by the Courts. The difficulty in 
adjusting^the respective rights would lead to great inconvenience, but, on 
the other hand, it seems hard upon a father that he should be unable 
to regain the religious benefits, which are lost to him by the conversion, 
or degradatibn of his son. 

Mr. Mayne * says “ that the question might become of importance on 
the death of the natural son without issue,” but the subsequent death of 
the son would not render the adoption valid.'^ 

It is submitted sfchat where a son has disappeared, and has Miaaingson. 
not been heard of for many years, an adoption, if made, is not 
valid unless, at the time when the adoption is in question, it 
be proved that such son was dead at the date of the adoption..® 

An adoption, which is invalid on account of there being a i>o»th of son. 
living son^is not rendered valid by the death of that son.® 

It has not been decided whether the assent of a natural or Conaeutofson. 
adopted son to a subsequent adoption can validate an adoption 
during the lifetime of such son,’ It is submitted that although 


^ As, for instance, whore he is a 
coparcener in a joint family governed 
by the Mitak^ra law. Also 4 he 
would not lose a right to succeed to 
collaterals, eVen il his father had 
disinherited him. 

“ See Mayne’s “ Hindja Law,” 7th 
ed., p. 137. See Sircar's “Law of 
Adoption,” p. 197. * 

» “ Hindu Law,” 7feh ed., p, 137. 

* Poaty note 6. 

* See Rango Baktji v. Mvdiyeppa 

C898), 23 Bom. 296, at p. 303. 
Although ss. 107 and 108 of the Indian 
Evidence Act (L of 1872) fix rules as 
to the presumption of death at the 
time of diipute, them is no presump- 
tion as to the time of death, Dharup 
Nath V. Oobind 8arm (1886), 8 All. 
614, at p. 620. As to the rules of 
Hindu law with regard to the pre- 
sumption of death) see Jiffwmjay 
Mmumdar v. Led fMcwe 


(1868), 2 B. L. R. A. C. 134 ; Guru 
tkta Nag v. Matilal Nag (1870), 0 
B. L. R. App. 16 ; 14 W. R. C. R. 
468; Parmeahar Rat v. BiaMahar 
Singh (1875), 1 All. 63; DJiarup 
Nath V. Gobtnd Saran (1886), 8 All. 
614 ; Dhondo Bhxhaji v. Gancbh 
Bhthiji (1886), 11 Bom. 433; and 
Sircar’s “ Law of Adoption,” pp. 194, 
195. 

® Baaoo Camummah v, Baaoo Chin- 
na Vencataaa, Mad. S D. A. 1856, p. 
20 ; Norton L. C., vol. i. p. 78 ; Fcm^ 
pmahyia v. Santauraja, Mad. S. I>. A. 
1860, p. 168 ; Norton L, 0. vol. i. p, 
78, This is disputed ^ Sircar’s “ Law 
of Adoption,” p. IW, but it seems 
clear that an adoption, whieh was, at 
the time it was made, invalid,^ cannot 
be rendered valid by a subsequent 
event, see post, p. 160. 

^ ^ “ Dattaka Mimansa,^” s. 1 , para. 

12. k explanation of thp V^dak story 
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OOKBENT or SON. 


[chap. m. 


Bachelor or 
widower. 


Adoption by 
minor 


H oonsenting son may be estopped from disputing the adoption, 
the status of an adopted son with its legal effects of inheritance, 
&:c., cannot be conferred by such consent. 

It ic cleekT that it can only do bo when such assent is completely free, 
and is given with a full knowledge cf the circumstances.^ 

In the Dattaka Mimansa,” ^ it is said that a second son may be 
adopted ° with the sanction of the existing issue, and in tymgama v. AUMma * 
this seems to have been accepted, although it became unn^ssary to decide 
the question, but the Courts have not in any subsequent case upheld such 
adoption. 

It is submitted that consent to the adoption would not pmvent a son 
from disputing it/ except vhere lus conduct had amounted to an estoppel.^ 
Otherwise it would be difficult to adjust the respective rights of the legiti- 
mate and adopted son/ except where an arrangement had been arrived at 
with regard to them. Sastri G. C. Sircar ® treats the judgment in Bungama 
V* Atchama ^ as deciding that the consent of the son could render the adop- 
tion valid ; but it has, it is submitted, no such efEedv. 

The fact that a man is a bachelor or a widower does 
not prevent 4iim from taking a son in adoption. 

Provided that he has attained the age of discretion, a 
minor is not incapacitated, as such, from taking^ a son in 
adoption, or giving permission to adopt. 


of Sunahsopha Devarata’s adoption 
by Visvamitra, who was already the 
father of a hundred sons, and whose 
adoption of another son was ratified 
by the fifty younger sons, “ Vasis 
tha,” xvu. 33-35 Sircar s “ Law of 
Adoption,” pp. 180, 181, 

^ See Bungama v. Atchama (1846), 
4 M. L A. 1, at pp. 102, 103 ; 7 W. B. 
(P. C.) 67, at pp. 61, 62 ; Svdanund 
Mohapatiur v. Bonomallee (1863), 
Marsh 317, at pp, 321, 322 ; 2 Hay, 
205. 

> S. 1, para. 12. 

^ See anUf p. 99. 

^ (1846), 4 M. I. A. 1, at pp. 97, 
103 ; 7 W, R. P. C, 67, at pp. 59, 62. 

* See postf p. 160. 

* Post, p. 166. 

^ See pod, p. 180. 

* “ Law of Adoption,” p. 180. 

» (1846), 4 M, L A. 1, at p. 103 ; 
7 W. R. (P. C.) 67, at p. 62. 

Gopal AnarU r. Narayan Garmh 
{1888), 12 Bom. 329. See AT. Chard- 
msekharuA/u v. JV. Bramhanna (1869), 
4 Mad. C. 270, apd Gunrnm Desk- 


pandee v. Sunkapa (1839), Bom. Sel. 
R 202 ^ Monemothonath Dey v. 
Onouthnauth Dey (1865), 2 Ind. Jur. 
(N. S.) 24, at p. 43. 

Nagappa Udapa v. Suhba Saatiy 
(1865), 2 Mad. H. C. 367 ; N. Chard- 
LOfckharudu v. N. Branihanna (1869), 
4 Mad. H C. 270; Tulshi Ram v. 
Behan Lai (1889), 12 All, 328, at p. 
352 ; Mememothoriath Dty v. Onovih- 
nauth Dey (1865), 2 Ind. Jur (N. S ) 
24. at p, 43 ; Gunnappa Deshpandee 
Sunkappa (1839), Bom. Sel. Rep. 
202 

1® The Indian Majority Act (IX. of 
1875) does not affect the capacity to 
adopt, 8. 2. 

1® Bajendro Narain Lahoree v. Sa- 
roda Soonduree Dcibee (1871), 15 W. 
R. C. K. 648, appi.'oved of in Jumoona 
Dassya Chowdhrani v. Sai^asoonderai 
Dassya Choudkrant (1876), 3 1. A. 72, 
at pp. 83, 84 ; 1 Calc. 289, at pp. 296, 
296 ; 26 W. R. C. R. 236, at p. 239 ; 
Vardravan Jehsan Patel v« Manilal 
ChuniU^ Patel (1890), 16 Bom. 565 
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There does not appear to be any case in the Beports, in which there 
has been an adoption by a Hinda» who has not attained the age of majority 
according to Hindu law, ^ 

The cases on the subject deal with the capacity to give permission to 
adopt, but the reasons given in those cases would apply as much to the 
capacity to receive in adoption, as to the capacity to give pexmission to 
adopt. These cases refer to the ‘‘ags of discretion,’* which apparently 
means the age at which a Hindu is competent to perform letigious cere- 
monies,^ but that a^ does not appear to be fixed. 

Of the cases which are cited as authorities for the above proposition, in 
Jumoona^Dasaya Ghowdhrani v. Bamaaocmderai Daaaya Chawdhrani^ 
the person giving the power had attained the age of majority according 
to the law to which he is subject ® ; in Palel Vandravan Jekisan v. Paid 
Manilal ChuniM,^ it was held that permission could be given by a person 
who was within two months of arriving at the age of majority; and in 
Rajendro Narain Lahoree v. Saroda Soondurae Dehia,^ the report does 
not specify the age> but the boy had apparently not completed his fifteenth 
year, as he was described as a minor. 

In considering this question it may be remembered that a minor 
governed by the Mitakshara school would by adoption be acting to his 
temporal disadvantage, as he would thereby introduce a new coparcener 
into the family.® 

It may be that the age depends upon individual capacity, but such a^ 
conclusion would, if possible, be avoided, as it would make the title of the 
adopted sonMepond upon an uncertain foundation. 

Sastri G. C. Sircar argues that an adoption by a minor is inconsistent 
with Hindu ideas.’ He points out that no case of adoption by a minor 
has as yet arisen.® It is verytinlikely that the question as to an adoption 
by a minor would arise. His capacity to give a power of adoption may 
stand on a different footing, as such power would be for liis spiritual benefit,, 
and may become necessary when he is on his deathbed. 

In a case governed by the Maharashtra school there seems no reason 
why the authority of the husband should not be implied, whatever was 
his age at the time of his deattf,® and in a case governed by the Dravida 
school the authority of the aa’pivdaa to authorize an adoption would not 
apparently be affected by the age of the husband at the time of his death. 

The Hindu Wills Act provides rules for the execution of wills to which Hindu Wills 
the Act is axvjplicable, and in such oases prevents a minor from disposing 
of liis property by will;’^ but as section 3 of the Act declares that nothing 


1 Rajerdro I^amin Lahoree v. Sa- 
roda Soonduree Dehta (1871), 16 W, 

R. C. R. 648. 

» (1876), 3 I. A. 72 ; 1 Calc. 289; 

25 W. R. C. R. 236. 

® This case was governed by the 
Bengal ^ool of Law. 

* (1890), 16 Bom. 606, at p. 676. 

» (1871), 16 W. R, C. R. 648. 

* As to the rel^ous advantage, 
see Rajendro Narain Lahoree v. Boro* " 
da Soondv/ree i>a&se (1871), i5 W. R. ' 


C. R. 648, and ante, p. 97. 

’ Law of Adoption,” pp. 107-212. 

® P. 212. 

® See Paid Vandravan Jekisan V> 
Patel Manilal Chunilal (1890), 16 
Bom. 666, at p. 576. 

XXL of 1870, 

« S. ‘46 of Act X. of 1866 applied 
by s. 2 of Act XXI. of 1870 to such 
Hindu wills as are afieeted by the 
latter Act. 
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OOUBTS OF WARDS, 


[chap. Ill, 


'tiieTein ^sontained shall afbct any law of adoption, the question as to the 
eapadty of a minor to give authority to adopt is apparently untouched by 
that Act.^ 

It seems now to be impossible for a minor to execute a valid non-testa- 
^ mentary document conferring an authority to adopt, as a leistering officer 
is required to refuse to register a document executed by a person who 
appears to him to be a minor.^ Tlie Legislature has not provided for the 
case of a verbal permission given by a minor, 

r 

Weird of No adoption by a ward of the Bengal Courf of Wards, or 

Boiwal Court r j D 

of Warda. of the Coiirt of Wards of Eastern Bengal and Assam,® and no 
written or verbal permission to adopt given by any ward is 
valid without the consent of the Lieutenant-Governor, obtained 
either previously or subsequently to such adoption, or to the 
giving of such permission on application made to him through 
the Court of Wards.^ 

€ 

Even if the neoesaary consent be given, a ward of a Court of Wards 
cannot adopt or give permission to adopt unless he be otheru'ise competent 
to do so.* ^ 


MadrM Court A ward of the Madras Court of Wards caunot adopt or 
give a written or verbal permission to adopt without the consent 
of the Court of Wards.® 


No adoption by a ward of the Court of Wards of the Central 
Ommi Pro- Provinces, and no written or verbal permission to adopt given 
’“***■ by such ward, is valid without the consent of the Chief Com- 


missioner, obtained either previously or suljsequently to the 


Ward Caninii 
o( Ward, of 
thdtodPRi' 
vinCntt 


adoption, or to the giving of the permission, on application 
made to him through the Court of»Wards.’ 

A ward of the Court of Wards of the United Provinces 


1 Safitri G. 0. Sircar is of a differ- 
ent opinion (“ Law of Adoption,” p. 
2&&), but if hia view is correct, it 
follows, as he points out, ‘‘that an 
authority to adopt given by a minor 
to be valid must be given in words 
and not in writing.” 

* Act XVL of 1908, 8. 35. An 
opinion to the contrary effect seeiQS 
to have been given by the Legal Re- 
membrancer of Bengal (see 12 C. W. N. 
cxxxviu.}, but it is submitted that 
the words of the Act are clear. See 
8. 17. 

» Act IX, <B, C.) of 1879, s. 61. 

^ Act VIL of 1905 a s, with 


Act IX. (B. C.) of 1879, s. 61. 

For example, he cannot adopt 
unless he has arrived at the age of 
discretion, arde, p. 103. 

• Act 1. (M. C.) of 1902, 8. 34 (c). 
As to the law before the passing of 
that Act, see Mad. V, of 1804, 
6. 25, which only deals with adoption 
by a ward. See Jumoom Daasya 
Chowdhrani v. Bamaaoonderai Daasya 
Chowdhrani (1876), 3 1. A. 72, at 
p. 63; 1 Calc. 289, at p, ^5; 
25 W. B. C. B. 235, at p. 
239. 

* Act XVII. of 1886, B. 84. 
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cannot adopt, or give a written or verbal permission to adopt,' 
without the consent of the Court of Wards, provided that the 
Court of Wards shall not withhold its consent if the adoption 
is not contrary to the personal or special law applicable to the 
ward, and does not appear Ukely^to cause pecuniary embarrass- 
ment to the property, or to lower the influence or respectability 
of the family in* public estimation. This restriction has no 
application to a proprietor who has applied to have his property 
placed under the superintendence of the Court of Wards.^ 

In the .Punjab no ward can without previous sanction in Fonjab. 
writing of the Court of Wards adopt or give permission to adopt.® 


There is no proidfflon with regard to adoption in the Acts relating to Courts of 
Courts of Wards in Bombay * and Ajmere.* ^M^y^aud 

Ajiii6fe, ^ 

It is submitted •that, at any rate in the case of Sudras,® Right of per^ 
a person who is disquahfied from inheriting by reason of 
personal disability, such as congenital blindness, impotence, 
or lameness,® can nevertheless take a son in adoption."^ 


Sastri (3.*C. Sircar ® eaj'S that Colcbrookc’s English translation of a 
passage ® in the “ Mitakshara ’’ is the only authority for denying to persons 
excluded from inheritance the right to adopt, and he gives a translation 
which has not such effect. Qihc Dattaka Chandrika recognizes the 
right/® and the same view was taken by Sutherland.^^ 


Change of rehgion, or degradation from caste, does notchai^of 
per se interfere with the capacity to take in adoption.^* 


Where a man not only renounces Hinduism, but also adopts another 
system of religion with a personal law attached to it, such as Moham- 
medanism, he loses a right which is alien to the system adopted by him.^’ 

It is difficult to see hew a Hindu who has become a Christian, can take 
a dattaka son. The boy would not inherit, as the Indian Succession Act 
(XX. of 1865} does not provide for an adopted son. Moreover, the reli^ous 


1 Act UI. (N. W. P.) of 1899, s. 
34. 

a Act IL (Punj. C.) of 1903, s* 15. 
a Act L (Bo. C.) of 1906. 

« Reg. I. of 1888. 
a In their case no religious cere- 
monies are necessary, posf, p. 145. 

® Post, pp. 354-368. 

’ See Mayne’s “ Hindu Law,” 7th 
ed., pp. 138, 139, 811 ; Sircar's “ Law 
of Adoption,” pp. 202, 203, 419; 
“ Punjab Customary Law,” vcj. ii. p. 
»r4. 


a Sircar’s ” Law of Adoption,” p. 202. 
a Chap. u. s. 10, para. 11. 
a® 8. 6, paras. 1~2. According to 
the ” Dattaka Chandrika ” (s. 6, paTa. 
1), the son has a right of maintenance. 
I^s is disputed by G. C. Sircar, 
” Law of Adoption,” p. 419. 

‘Synopsis,” 664. 671. gee W. 
Macnaghten, i. p. 66, note. 

1* Act XXL of 1850. 

MncMwt (Bat) v. Mtrhai {Bui) 
(1911)^ 36 Bom, 264. p. 20. 
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elements of the adoption would be wanting. Clearly a twioe-born Hindu 
cannot adopt, after becoming a Christian, as he would be incapable of per- 
forming the necessary religious ceremonies. 


Impcrify 
arising from 
bodUy state. 


Ceremonial 

impurity. 


In the case of members of the twice-bom classes, a person 
suffering from virulent leprosy, and possibly one suffering from 
any other incurable disease,^ would apparently be incompetent 
to take in adoption,^ at any rate until h§ had performed 
expiation according to the Sbastras.^ In less serious cases of 
leprosy, it seems clear that there is no objection to adoption, 
at any rate after expiation.^ In the case of Sudras, leprosy can 
be no disqualification for taking in adoption.® 

In the case of Sudras, as no religious ceremonies are neces- 
sary,® an adoption by a person who is in a state of ceremonial 
impurity from the death or birth of a relation is not on that 
account invalid.'^ 

It is not settled whether among the twice-born classes a 
person can adopt when he is in a state of impurity arising from 
the death or birth of a relation,® and has not performed the 
necessary expiation. « 


This question is not one of great importance, as a person in a state 
of impurity would be unlikely himself to perform ceremonies which would 
be of no religious efficacy. He is apparently competent to perform such 
ceremonies vicanously,® and if they are performed the Court will uphold 


* * ** Dayabhaga,” chap. v. paras. 7, 
10-13. It would, however, be un- 
likely that Courts would extend the 
grounds for exclusion from inhen- 
tanoe beyond the decided cases. 

* See Sircar’s ‘‘Law of Adop- 
tion,” p. 206. In Bhagabm JRarnanuj 
Das (Mohunt) v. Roghunundun Ra- 
manuj Das (Mohunt) (1895), 22 I. A. 
94, at p. 105, 22 Calc. 843, at p. 
858, the Judicial Committee say, 
“ In order to disqualify from making 
an adoption the leprosy must be of a 
virulent form.” Their lordships in 
that case were dealing with an ap- 
pointment by a mohunt of a chela to 
succeed him, and not with an adop- 
tion in the ordinary sense. In all 
the Courts it seems to have been 
assumed that incurable leprosy would 
prevent such appointment. 

^ See Bhoohunesstaree Ddbia v. 
Gmtfu Boss Twhof^mhansin (1869)i 


11 W. R. C. R. 536; 2 W. Macn 
201, 202. As to the power to dele- 
gej^e the performance of ceremonies, 
bee caseH, poa/, p. 149, note 9. 

* W. Macnaghten’s “ Hindu Law,” 
vol. iL pp. 102, 202. 

^ Sukumart Bewa v. Ananta Madia 
(1900), 28 Calc. 168. 

• ® Post, p. 147. 

^ Thangathanni v. Ramu Mudali 
(1882), 5 Mad. 358. 

^ In Ramalinga Pillai v. Sadasiva 
PiUai (1804), 9 M. 1. A. 610; 1 W. 
B. (P. C.) 25, it was assumed that a 
person who at the time of the adop- 
tion was impure in consequence of 
the death of a relative^ could not 
adopt. See Rangamgahamna v. Al- 
wets' Betti (1889), 13 Mad. 214, where 
the question was as to the adopting 
widow’s power to adopt. Strange’s 

Manqal,” 63, 2nd ed., p. 18. 

* Sircar’s Law of Adoptioitt,” p. 
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the adoption.^ There seems no doubt that ceremonial impurity can be 
removed by expiation. The Courts would probably be dismclined to give 
effect to a disability which can be cured by expiation.^ 

In Lakshmibai v. Ramchandra ’ it was said, ** There is thus admittedly 
no authoritative Smriti text on the point, and whatever the efficacy of 
ceremonial strictness may be, the Courts which administer the law in 
British India must be guided by what the received practice and custom 
of the country or the class to which the parties belong.’ * 

The fact that; tUh adoptive father is K^remonially impure does not 
prevent his receiving in adoption, and he can postpone the religious cere- 
monies until the pollution has been removed.^ 


It has l)een held that a professed ascetic cannot take inAdoj^onby 
adoption.® ascetic. 


Although the Hindu codes did not contemplate an adoption by a 
X>erson, who had renounced the world for the sake of rehgion, there seems 
now, having regard to the provisions of Act XXI. of 1850, nothing to 
prevent a person from*emancipating himself from a religious order and 
taking a son in adoption.^ 

A husband does not require the assent of his wife to his Assent of triie 
taking a son in adoption. He may adopt in spite of her express 
dissent.’ ^ wife may, however, join in an adoption by her 
husband. 


Tli,ere is said to be a practice in Bengal by which a man adopts a son 
in conjunction with more than one wife.® There seems to be no legal objec- 
tion to this practice, but a question may arise as to whether the son inherits 
to the relations of the wives concurring in the adoption.® 


A woman cannot take a child to herself in adoption.^® Adoption by 

woman,'’ 


213. See Lakshmibai v. Ramchamra 
(1896), 22 Bom. 590; Jamnahai v, 
Raychand Nahcdchand (1863), 7 Bom. 
225 ; Vijiarangam v. LalSshnan 
(1871), 8 Bom. H. C. B. 0. C. 244 
1 Ravji Vinayahrav Jaggannatl9 
Shankar sett v. Lakshmibai (1887), 11 
Bom. 381, at p. 395. 

‘ Post, p. 366. 

» (1896), 22 Bom, 690, at p. 695. 

* Santappayya v. Rangappayya 
(1894), 18 Mad. 39*7, at pp. 398, 399. 

® “ Punjab Beoords,” 1874, p. 83, 

® In MMlsdbai v. Vithoba Khan- 
dappa Gims {1862}, 7 Bom. H. 0. 
App. xxvi., it was held that there 
is nothing in the Hindu law books to 
show that a Vsdsya who has under- 
gone the ceremony of (a 

ceremony indicating renunciation of 


worldly affairs, analogous to “ retire- 
ment to a forest,” m ancient law. 
Sircar's “ Law of Adoption,” p. 201) 
is incapable of adopting a son. 

’ See Alanl Manjari v. Fakir 
Chand Saikar (1834), 5 Ben. Sel. B. 
356 (new edition, 418) ; Battaka 
Mimansa,” s. 1, para. 22. 

® See Sircar’s “ Law of Adoption,’* 
pp. 183, 184. 

® See post, p. 176. 

Chowdry Pudum Sitigh v. Koer 
Oodey Singh (1869), 12 M. I. A. 360 ; 
2 B. L. B. (P. C.) 101 ; 12 W. B. (P. 
C.) 1 ; Narendra Nath Rairagi v. 
Vina Nath Das (1909), 36 Oalo. 824. 
Xn Peria Ammani v. Krishnasami 
(1892), 16 Mad. 182, at p. 194. 
Best, J., expressed the o]^mon tibtat a 
Ji^in widow who succeeded abkihttely 
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I! she goes through the form of doing so, the boy Acquires no rights 
thereby, either in her property or in that of her husband. 

A woman can, if she is governed by the Mithila school of law, take to 
herself a son according to the Kriirima form of adoption.^ 

As to adoption of daughters by dandng girls and prostitutes, see 
fosl, p. 157. 


Peemission to Wipe or Widow to ^^opt. 

A Hindu, who is capable of taking a son in adoption, can 
give to his wife power to adopt a son, or sons in succession,* 
to him, to be exercised either during his lifetime,^ or (except 
he be governed by the Mithila school of law after his death.® 

“ A man cannot delegate to others, to be exercised after his death, any 
greater power than he bimself possessed in his lifetime.” ^ 

The existence of a son, grandson, or great-grandson, who is not per- 
manently incapacitated from performing religious rites/ does not of 
itself invalidate a power, but it prevents the exercise of the power, which 
remains in suspense.^ 

It is S£ud that when a person is by reason of impurity arising from his 
bodily state, such as from virulent leprosy, disqualified from adopting,^ 
he can nevertheless give to his vidow a permission to adopt.l^ 

Under no circumstances can a son be adopted by any one 
except the man to whom he is a‘dopted, or his widow. 


to her husband's property, could 
adopt a son to herself, but such 
expression of opinion was unnecessary 
for the decision of the case. An 
mterestmg discussion as to the 
capacity of women to adopt is to be 
found in Sircar’s “ Law of Adoption,” 

pp. 216-226. 

» Post, pp. 161-164. 

® 8ham Chmd&r v. Narayni Dibeh 
(1807), 1 Ben. Sel. R. 209 (new 
edition, 279). For other instances, 
see Jumoom Dassya Chotodhrani v. 
Bamasundari JOaasya Clmodhrmi 
(1876), 3 I. A. 72; 1 Calo. 289; 
Bho(^%n Moyee Jkbia v. Bam Kishore 
Adharj Ohowdhry (1865), 10 M. 1. A. 
279 ; 3 W. R. P. C. 15 ; BamBooTidur 
Singh V. Burbank Dowee (1874), 22 
W. R. C. B. 121. As to whether in 
the absence of a special power sons 
cao be adopted in succession, see 
pori, pp. 123, 124. 

’ She cannot adopt a son to him 
during his lifetime without his 


authority. Narayan Babaji v. Nana 
Manohar (1870), 7 Bom. H. C. A. C. 
153. 

* Post, p. 121. 

Chowdhry Pvdvm 8%ngk v. Koer 
Oodey Singh (1869), 12 M. I. A. 350 ; 
2 B. L. R. (P. C.) 101 • 12 W. R. (P. 
C.) 1 ; Vtllanhi Venkata Krishna 
Bow (Bajah) v. Venkata Bama Lak- 
shmv Narasayya (1876), 4 1. A. 1, at 
9 ; 1 Mad. 174, at p. 186 ; Mvi~ 
aaddt Lai v. Knndan Lai (1906), 33 
1. A. 55 ; 28 All. 377 ; 8 Bom. L. R. 
371 ; and oases, post, pp. 109, 114. 

* Oopee LaU v. Chtmdraolee Bit- 

hooju {Mussamat 8ree) (1872), L A 
Sup. voL 131, at p. 133; 11 B. L. 
R. 391, at p. 394 ; 19 W. R. C. R. 12, 
atp. 18. ^ 

* Ante, p. 99. 

« Po8t,p. 127. 

^ See ante, p. 103. 

Sircar’s “ Law of Adoption,” p. 
206* ^ 

Anrito Lai DvU v. Sumomoye 
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' Power to adopt can be given to the wife alone, and to no Wi£eaioii« 
one else.^ The incluBion of other persons in the power vitiates 
it ^ ; but the donor of the power may express his desire that 
in the exercise of the power the wife should consult any named 
person,® and he may make the exgrcise of the power contingent 
upon the consent of other persons.^ 

The authority heed not be in any particular form. It may oi 
be in writing, or (except in a case to which the Oudh Estates 
Act, 1869,® applies) it may be oral.® 

If the antliority is contained in a will to which the Hindu Wills Act ^ Hindu WiSb 
applies, such will must be executed in accordance with the fonnahties 
required by that Act.® 

If the instrument giving the authority is not of a testamentary character, Stamp, 
it must, if executed after the Ist January, 1870, be engrossed on a stamped 
paper of ten rupees,® an(f if executed after the Ist of January, 1872, it must Rogiatration. 
be registered.^® 

In cases to which the Oudh Estates Act, 1869,® applies, the power must 
be in writing,” but need not be registered.^® 


Dost (1900), 21 1. A. 128, at p. 134 ; 
27 Calc 996, at p. 1002 ; 4 C. W. N. 
549, at p. 551 j 2 Bom. L R. 446 ; 
Lakshmibai v. Ramckandra (1896)^22 
Boni. 590, at p. 593 ; Karsandas 
Natha v. Ladkavahu (1B87), 12 Bom. 
185, at p 199 ; Bhagvandas Tejmal v. 
Rajmal (1873), 10 Bom. H. C. 241, 
at p. 267 ; Strange’s “ Hmdu Law,” 
vol. 11. pp. 93, 94. 

1 Atnriio Lnl Butt v. Surmmoy^ 
Dasi (1900), 27 I. A. 128, at p. 134 ; 
27 Calc. 996, at p. 1002 ; 4 C. W. N. 
649, at p. 651 ; 2 Bom. L R. 446 ; 
Karaandiis Nathan. Ladkavahu 
12 Bora. 185, at p. 199 ; Bkagvandas 
Tejtnal v. Rajmal (1873), 10 Bom. 
H. C. 241. 

* Amrito Lai DvJtt v. JSurnomaye 
Daai (1900), 27 I. A. 128 ; 27 Calc. 
996 ; 4 C. W. N. 649 ; 2 Bom. L. R. 
446. 

® See Surendra Nandan Das v, 
Sailaja KarU Daa Makapalra (1891), 
Calc. 385. 

* Beem Umm Sen v, HeerMl 
SeaX (1867), 2 Ind. Jur, N. S. 225, 
See Amrito Lai Dutt v. Sumomoye 
Daai (1900), 27 T. A, 128. at p, 136 ; 
27 Calc. 996, at p, 1002 ; 4 W. 
N. 549, at p. 551. 


« I. of 1869. 

® Snondvr Koomaree Debta v. Ou- 
dadhur Pcrshod Tetoaree (1858), 7 
M. 1. A. 54, at p. 64 ; 4 W. R (P. C.) 
lie, at p. 119; MuUaddi Lai v. 
Kundan Lai (1906), 33 1. A. 55; 28 
AIL 377 ; 8 Bom. L. R. 371. 

’ XXI. of 1870. 

® S. 50 of Act X, of 1865, applied 
by Act XXI. of 1870, s, 2, to such 
wills as are subject to the latter Act. 

* By Act II. of 1899, Sched. l.,art. 
3, an adoption deed, that is to say, 
any instrument (other than a wiU) 
recoiding an adoption or conferring 
or purporting to confer an authority 
to adopt lequires a stamp of ten 
rupees. There are similar x>rovisions 
m Act I. of 1879, Sched. 1. art. 38, 
and Act XVIH. of 1869, Sched. II. 
art. 31. 

10 Act XVr. of 1908, s. 17. As to 
whether in the absence of registru' 
tion evidence may be given as to the 
grant of the power, qusBic, see iSomu* 
auskdata Mvdaly y. JDumfsami Muda- 
l^T (1903), 27 IVIod. 30. 

11 S. 22 (8). 

1® Bhaiya Ralidat Singh v. Indar 
Kunuva^ {Maharani) (1888), 16 LA- 
53 • 16 Calc. 566. 
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Bevotetioii of A power of adoption may be revoked, either expressly or 
powor. implication* 

An example of a revocation by implication would be where, after giving 
the power, the man himself takes a son in adoption.^ 

The mere birth of a son would^not necessarily imply a revocation, but 
it might, taken with other circumstances, have such efiect*^ 

Hindu Wills Where the power is contained in a will, to which the Hindu Wills Act ^ 
Act. applies, it cannot “ be revoked otherwise than by x&iother will or codicil, 

or by some writing declaring an intention to revoke the same and executed 
in. the manner in which an unprivileged will is required to be executed,^ 
or by the burning, tearing, or otherwise destroying the same by the 
testator, or by some person in his presence and by his direction, with 
the intention of revoking the same.** ® 

Where the power is contained in a will, which is not subject to the Hindu 
Wills Act, the revocation can be effected by parol.^ 

When a power to adopt is given to of several widows, 
such widow can adopt without reference to the other widow 
or widows,’ /iiid she alone can exercise the power.® 

When power is given to the widows jointly, it cannot be 
acted upon by one of them singly, except on the death of her 
co-wife.® • 

Where the permission is given to all of the widows severally, 
the elder widow, and on her refusal the younger widow can 
adopt. 


Several 

widows. 


' See GourecpersiMud Rai v. Jy- 
Tnala (Mussuvimaui) (18H), 2 Ben. 
Sel. R. 136 (new edition, p. 174). 

* See Qungaram Bhaduree v, Ka- 
aheehaunt Roy (1813), 2 Ben. Sel. B. 
44 (new edition, p, 56). 

» XXI. of 1870. 

* Act X. of 1 865, s. 50, apphed by 
Act XXL of 1870, s. 2, to such wills 
as are subject to the latter Act. 

^ Act X. of 1865, B. 57, applied to 
Hindu wills by Act XXL of 1870, 

S.2. 

* Pertah Narain flingh {Maharajah} 
V. Svbhao Koer {Maharanee) (1877), 
4 L A. 228 ; 3 Calc. 026 ; 1 C. L. R. 
1 13. In that case a verbal authority 
given by a Hindu testator for the 
destruction of a will, although the will 
was not in fact destroyed, was held 
to constitute a revocation of the will. 

^ Colebrooke*s remarks in Cheh 
lummal v Munvmmal (1803) ; 
Strange*s Hindu Law,’* vol. ii. p. 91. 


® Mayne’s “ Hmau Law,” 7th ed., 
pp. 151, 162. An authority given 
to the “ Maharani SahthUy^ to adopt 
%as held to give power to the elder 
widow alone. Irt^r Kunwar {Ma- 
harani) V. Jaipal Kunwar {Maharani) 
(1888), 16 I. A. 127 ; 16 Calc. 726. 

® See Venkata Narasimka Appa 
Row {Sri Rajah) v. Rangayya Appa 
Row {Sri Rajah) (1906), 29 Mad. 
437, at p. 444. Sir F. Macnaghten 
(“ Considerations,” p. 171) considered 
that there cannot be a joint accept* 
ance, but as it is possible in Western 
India when no permission has been 
given (posiy p. 121), there seems no 
reason why it should not be possible 
when permission has bee||i given. 

Eanjit Lai Karmdkar v. Bijoy 
Krishna Karmakar (1912), 16 C. W. N. 
440 ; Meyndahini Dost v, Adinath 
Dey (1890), 18 Calc. 69. In Lucki- 
narai% Tagout's case, F. Macnaghten’s 
Oonaideriirtions,** p. 172, Siroar*s 
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Where the Authority contemplates simultaneous adoption by the 
several widows,^ or that there should be two adopted sons living at the 
same time, the power is incapable of being exercised at all. 


The permission may be absolute, or its exercise may bePeoaisaton 
contingent upon certain events,^ or may be subject to lawful 
conditions, or ma^ be subject to restrictions as to the boy to be 
adopted, or otherwise. 


The exercise of the power may be contingent upon the consent of Contingent on 
persons nan^ by the husband,* and if such consent cannot be obtained 
the authority cannot be exercised.* 

A direction to a wife to adopt a son with the good advice and opinion 
of the manager,” does not make the adoption contingent on the consent of 
the manager.* 

In some cases the contingency which is expressed is one that is implied Implied con- 
by the law, as, for instance, a man gives to his wife a power to adopt in 
case his son dies under age and unmarried.* 

There is authority that where the power of adoption requires as a Condition as 
condition of its being exercised that particular arrangements should be ^ property, 
made vith regard to the property, as, for instance, that particular property 
should be devoted to a charity, efEect must be given to such condition^ 


Vyavastha Darpana,” 2nd ed.^842, 
the claim of the eldest widow was 
upheld by the Court, For an in- 
stance of a power given to the elder 
widow to adopt three sons succes- 
sively and thcieafter to the younger 
widow to adopt, see Akhoy Chunder 
Bagchi v. KaUapaJiar Baji (18^), 
121. A. 198; 12 Calc. 406, 

1 Swrendra Keshav Jtoy v. Doorga- 
simdari Dasaee (1892), 19 I. A. 108; 
19 Calc. 513 ; Akhou Chander Bagchi 
v. Kallapahar Hap (1885), 12 1. A. 
198 ; 12 Calc. 400, but the Couri^ 
will, if possible, give to the document 
a construction which will make a 
lawful adoption possible. 

^ A conation subsequent, t.e. pro- 
viding that in a certain event the 
adoption is to become void, would 
not affect an adoption which has been 
made. 

* Stem uhwrn 8m v. HccraUXl Seal 
(1807), 2 Ind. Jur, N. S. 225. See 
Anvrito Lai IhUt v. Svmomoye Baei 
(1900), 27 I. A. 128, at p. 135; 27 
Calc. 990, at p. 1002; 4 C^W. N, 
549, at p. 551. 


* See Bcem Chum Sen v. Herae^ 
m Seal (1807), 2 Ind. Jur. N. S. 
225; Amvrihiyyan v. Ketharamay^ 
yan (1890), 14 Mad. 65, at p, 70 ; 
Tarachurn Chatter jee v. Suresh Chun- 
der Mookerji (1889), 16 I. A. 166, 
judgment of High Court, at p. 167 ; 
Amnto Lai Dvit v. Surnmnoye Dasi 
(1900), 27 1. A. 128, at p. 134 ; 27 
Calc. 996, at p. 1002 ; 4 C. W. N. 
649, at p. 551 ; 2 Bom. L. B. 446. 

® Surendra Nandan Das V. Sailaja 
Kant Das Mahapatra (1891), 18 Calc. 
385. 

® Vellanki Venkata Krishna Bow 
(Rajah) v. Venkata Rama Lakshmi 
Narsayya (1876), 4 I. A. 1, at p. 9 ; 
1 Mad. 174, at p. 186; 26 W. R. C. 
B. 21, at p. 22. See Byhant ifoTies 
Roy V. Kisto Soonderec Roy (1867), 
7 W. B. C, B. 392 ; Solukhna (Mm- 
eummaut) v. Ramdolal Pandc (1811), 
1 Ben. Sel. B. 324 (new edition, 434). 

’ Oanapati Ay yan v. Saviihri Am- 
mdl (1897), 21 Mad. 10. Ae to the 
power of the adoptive father to 
restrict the adopted son’s tights in 
ancestral property, see post, p."178. 
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dis|»OffltlQn« 

FitSktra oi iM 
tingency. 


The failure of a disposition as to property in a will does 
not necessarily affect a power of adoption.^ 

Where the contingency, upon the happening of which the 
power is to be exercised, does not occur, the power cannot be 
exercised. f 


For instance, A, leaving his wife pregnant, makes a will giving her 
authonty to adopt “ in case the son to be bom shalbdie.” The widow is 
delivered of a daughter. The power cannot be exercised.® 

invaUdcon. Where the exercise of the power is contingent upon cir- 
tingency. cumstances, which involve an invalid adoption, or is^ contingent 
upon illegal, or immoral, or impossible conditions, the power 
cannot be exercised. 


In a case where the power was only to be exercised in case of the dis- 
agreement of the wife and son, the power was held to be invalid.® 

Strict con. A permission to adopt must be strictly construed,^ but a 
possible construction which would render the power valid 
should be preferred.® If the permission be acted upon it 
must be strictly followed.® 

As to successive adoptions, see post, pp. 123, 124. ^ 

If the strict exercise of the power would involve an invalid adoption, 
then no effect can be given to the power, as, for example, where the donor 
of the power directs the simultaneous ademption of more than one child/ 
or the adoption of a boy during the lifetime of ^ living son.* 


^ Bachoo HurhaondasY. Manhorehai 
(1907), 34 L A. 107; 31 Bom. 373; 
11 C. W. N. 769 ; 9 Bom. L. R. 646. 

* MohendroloU Mookerjee v. Rooku 
ney Dahee (1864), Coryton, 42. Pro- 
bably the Couit would now give a 
more liberal construction to a pro- 
vision of this kind, see post, p. 124. 

* Sdukhna {Mussuminaut) v. R»m- 
dqUd Pande (1811), 1 Ben. Sel. R. 
324 (new edition, 434). 

* Moh€ndrololl Mookerjee v. Rooki- 
ney Ddbee (1864), Coryton, 42. This, 
and other cases, which lay down the 
rule that powers of adoption are to 
be strictly construed are criticized in 
Sircar’s “ Law of Adoption,” p. 235, 
where it is advocated that a liberal 

V construction should be given to 
jiowers of adoption. 

* See Akhoy Chunder Bagchi v. 
Kedapahar Haji (1885), 12 J. A. 198; 
12 Calc. 406. 

* Chowdhry Ptidum Singh v. Koer 
, Oodey Singh (1869), 12 M. 1. A. 350, 


at p. 350 ; 12 W. R. (P. C.) 1, at 
p. 2, where their lordships say, “ Of 
course such a power must be strictly 
puisued.” (In the report oi the 
sa^e case in 2 B. L. R. (P. C.) 101, 
at p. 104, the words are reported as, 
“ Of course such authority must be 
strictly proved.”) See Amrtto Lai 
Dvit V. Sumomoye Dae% (1900), 27 
I, A. 128 ; 27 Calc. 996 ; 4 C. W. N. 
*d 49; 2 Bom. L. R. 446; Mutsaddi 
Led V. Kundan Lai (1906), 33 1. A. 55 ; 
28 All. 377; 8 Bom. L. R. 371. 

^ Surendra Keshav Roy v. Doorga- 
aundari Dassee (1892), 19 1, A. 108; 
19 Calc. 613. See AkJioy Chunder 
Bagchi v. KalapaJm Baj% (1885), 12 
I. A, 198; 12 Calc. 406. S. C. in 
Court belo^, Qycmendr^ Chunder 
Lahiri v. Kalkipahar Hajee (1882), 9 
Calc. 50 ; 11 C. L, B 297 ; Ohounda- 
fvaUe J^hoojee {Qosaeen Sree) v. 
Qvrdhareejee (1868), 3 Agra, 226. 

* In^this caso the adoption cannot 
be even after the death of the 
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Where the husband has specified the boy to be adopted, 
or the class out of which a boy is to be adopted,^ his direction ** 
must be followed. It is not settled whether if a specified boy 
be unavailable, another boy can be adopted.^ 

In Bombay an authority to adop#a specified boy would not, at any 
rate in the case of that boy being unavailable, prevent an adoption of 
another boy, uulep^the husband has erpressly forbidden the adoption 
of any other boy!* In an old case ^ a similar rule was applied in Madias, 
but in a recent case ^ a different view was entertained. It is sub- 
mitted that except in a case governed by the Maharashtra school of 
law, an autj^ority to adopt a specified boy cannot be exercised with 
respect to any other boy. The above-named school ijermits an adoption 
by the widow without the express consent of her husband," and will not 
imply a prohibition to adopt a boy other than the named boy. 

Where the adoption is otherwise valid, a discussion as to the Motive of 
motive of the widow for adopting is immaterial.^ 


widow. 


Adoption by Widow. 

There is a difference of opinion betw^een the schools us to 
the power of a widow to adopt a son. 


living son. Joychundro Raet v. Bhy- 
rvbchwndro Jlaee, Ben. S, D. A. 1849, 
p. 461 ; Solukhna {Mu^summaufj v. 
Bamdolcd Pande (1811), 1 Ben. Sol. 
B. 324 (new edition, 434). 

^ Amirthayyan v. Ketharamayyaii 
(1890), 14 Mad. 65. 

® MohendroloU Mookerjee v Rookie 
ney Dabee (1864), Coryton, 42, at 
46 ; Amirthayyan v. Ketharamayyan 
(1890), 14 Mad: 65. Contrd opinion 
of Bengal pundits in Veerapermall 
PiUay V. Narain PiUay (1801), I 
Mad. N. C. 78, at p. 98. 

■ See Lakehmibai v. Rajaji (1897), • 
22 Bom. 996, approving of the fol- 
lowing passage in West and Bilhler, 
vol. ii. p. 965, ** It is common lor a 
husband authorizing an adoption to 
specify the chOd he wishes to be 
taken. Should that child die, or be 
refused by his parents, the authority 
would still be held, at least, in 
Bombay, tQSrarraut the adoption of 
another child, unless, indeed, he had 
said *Buoh a child and no other.’ 
The presumption is that he desired an 
adoption, and by specifying the object 
meorely indioated a preference,** See 

H.Xi* 


Ramchandra Baji v. Bapu Khandu^ 
Bom. P. J. 1877, p. 42. 

* Veerapermall PUlay v. Narain 
PUlay (1801), 1 Mad. N. C. 78. 

* Amirthayyan v. Ketharamayyan 
(1890), 14 Mad. 65- See Bunjana* 
rayana v. V tnhaiaramana (1903), 26 
Mad. 681, at p. 685. 

® Postf p. 119. 

’ Vellanki Venkata Krishna R<m 
(Rajah) v. Venkata Rama Ldkahnii 
Naraayya (1876), 4 J. A. 1, at p. 14 ; 
1 Mad. 174, at pp. 190, 191 ; 26 W. R. 
C. R. 21, at p. 26; Rartvchandra 
Bhagavan v, Mulji Nanabhai (1896), 
22 Bom. 558. This was a decision of a 
full bench of the Bombay High Court. 
The following were previously re- 
ported decisions on the same question * 
Bhimawa v. Sangawa (1896), 22 Bom. 
206 ; Mahahleavar Fondba v. Durgabai 
(1896), 22 Bom. 199 ; Vith(^ v. Bapn 
(1890), 15 Bom. 110; Paid Vandm- 
van Jehiaan v. Paid Mamlal Chunilal 
(1890), 15 Bom. 565 ; Riupdicmd Hm- 
dumal V. Rakhmabai (1871), 8 Bom. 
H* C. A. C. 114; Rakhfnabni v. Rad-^ 
habai (1808), 5 Bom. H. C. A, C. 
181 , 
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ADOPTION BY WIDOW. 


[chap. III. 


O^n iff The difierence of doctrine of the several schools of law arises from the 

interpretations put by the schools upon a text of Yasish^} As to 
this, the Judicial Committee said, in Collector of Madura v. Moottoo Rama’ 
lirtga Sathupathyf^ “All the schools accept as authoritative the text of 
Vasiehia, which says, ‘ Nor let a woman give or accept a son unless with 
the assent of her lord.’ But the Mithila school apparently takes this to 
mean that the assent of the husband must be given at the time of the 
adoption, and, therefore, that a widow cannot receive a son in adoption, 
according to the Dattaha form, at all. The Bengal uchQol interprets the 
text as requiring an express permission given by the husband in his life- 
time, but capable of taking effect after his death ; whilst the Mupoohhu and 
Kooethubha treatises which govern the Mahratta school explain the text 
away by saying that it applies only to an adoption made in the husband's 
lifetime, and is not to be taken to restrict the widow’s power to do that 
which the general law prescribes as beneficial to her husband’s soul. 
Thus, upon a careful review of all these writers, it appears that the difference 
. relates rather to what shall be taken to constitute, in cases of necessity, 
, evidence of authority from the husband, rather tl;»an to the authority to 

adopt being independent of the husband. ” 


whool. Under tHe Bengal school of law a widow cannot adopt a 
son without the express permission of her husband.® 

Where a power of adoption is given to two widows supcessively the 
elder would have the preference.* 

BenorM The Same rule applies under the Benares school of law.® 

aohool. 

It applies even if the deceased husband was a member of a joint 
undivided family, and liis rights had devolved by survivorship upon the 
other members of the family.® 

Jains Among the Jains, the right of a childless widow to adopt is generally 


^ XV. 1-8 ; Colebrooke’s “ Di- 
gest,'* vol. iii. p. 242. 

* (1868), 12 M. I. A. 397, at pp. 
435, 436 ; 1 B. L. R. P. C. 1, at p. 
12 ; 10 W. E. P. C. 17, at p. 21. 

* Solukhna {Miissummavi} v. Ram- 
dolal Pande (1811), 1 Ben. Sel. R. 
324 (new edition, 434) ; Tara Munee 
Dihia (Muast.) v. Devmrayun Rai 
(1824), 3 Ben. Sel. R. 387 (new 
edition, 516) ; Janki DiheJi v. 8uda 
8heo Rai (1807), 1 Ben. Sel. ,R. 197 
(new edition, 262) ; Kiehenkant Oo- 
ewamet v. Pwtmanund Qoswameje 
(1810), 2 W. Macn. 176. 

* Bijoy Krishna Karmakar v, Ranjit 
Lai Karmakar (1911), 38 Calc. 694. 

* Haimuft ChuU Sing (Raja) v. 
Ohunshmm Sing \(Koomar) (1634), 2 


Knapp, 203 ; 6 W. R. P. C. 69. (The 
decision in this case was limited to 
the district of Etawah, but it has 
been accepted as declaratory of the 
claw of the Benares school.) Chov)dhry 
Pvdum Singh v. Koer Oodey Singh 
(1889), 12 M. I. A. 350; 2 B. L. R. 
(P. C.) 101 ; 12 W. R. P. C. 1 ; Tvlahi 
Ram V. Behari Lai (1889), 12 All. 
328; Shumshere Mull (Raja) v. D/- 
Iraj Konwur (Ranee) (1816), 2 Ben. 
Sel. R. 169 (new edition, 216) ; Jad 
Ram Dhcmi r. Musan Dhami (1830), 
5 Ben. Sel. R. 3. See ^Pari/m Lai 
(Lata) V. Mylne (1867)* 14 Calc. 401, 
at pp. 415, 416. 

® See G» C, Sircar’s VLaw of 
Adoption,” p. 229. 
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co-eztensive with the right which was possessed by her husband, and does • 
not depend upon his authority, either express or implied.^ 

Such right, as being derogatory to the ordinary Hindu law, must be 
specially proved in each case. It has been affirmed in cases of members 
of the Saraogee Agarwala sect from Meerut,® Aligarh,* Saharunpur,* and 
Arrah,* and in a case of the Oswal ^ct from Moorshedabad,* and also in 
an old case from Lower Bengal, in which it does not appear to what sect 
the parties belonged. In a case in Madras,* it was held that the custom 
was not proredL ^ 

According to the Dravida school, a widow can adopt, Dravi^a 

, , . . * school. 

either wijh her husband’s express permission,® or, if there 
bo no express or implied prohibition by him, with the assent 
of her husband’s kindred.^® 

“ Inasmuch as the authorities in favour of the widow’s power to adopt Prohibition by 
with the assent of he%husband’s kinsman proceed in a great measure upon husband, 
the assumption that his assent to this meritorious act is to bo implied 
whenever he has not forbidden it, so the power cannot be inferred when a 
prohibition by the husband either has been directly expressed by him, or 
can be reasonably deduced from his disposition of his property, or the 
existence of a direct line competent to the full performance of religous 
duties, or f^m other ciFcumstances of his family, which afCoid no pica for 
a BupeiBCssion of heirs on the ground of religious obligation to adopt a son 
in order to complete or fulfil defective religious rights. . . . The same 
reasons which justify a presujiption of authority to adopt in the absence- 


^ Sheo Singh Rii v. Dakho (Mu^sa- 
mut) (1878), 6 1. A. 87 ; 1 All. 688 ; 
2 C. Jj. R. 193 ; Aahatfi Kunwar v. 
Ru^ Chand (1908), 30 AU. 197. See 
the latter case as to the right a 
senior widow to adopt without the 
concurrence of the junior widow. 

* STieo Singh Rat v. I^akho {Mtissur 

mut) (1878), 5 L A. 87; 1 All. 088; 
2 C. L. R. 193; Manokar Lai v. 
Bmuirai Das (1907), 29 All. 495. • 

* Lahhmi Chand v. Qatto Bat (1886), 
8 All. 319. 

* AaharJj Kumuar v. Rup Chand 
(1908), 30 AU. 197. 

® Harnahh Ferahad v. Mandil Daas 
(1899), 27 Calc. 379. 

^ Manih Chand OoIccJm v. Jagat 
Settani Pr^nhummi Bthi (1889), 17 
Calc. 518. It was also held in this 
case that the adoption of orthodox 
Hinduism does not afiect the right. 

^ OovtTtdnMk Ray (Mdha Rajah) 
V. Quktl Chand (1833), 5 l^n. Sel. 
R. 276 (new edition, 322).* 


® Pena Ammani v Krishiasami 
(1892), 16 Mad. 182. 

. ® Vellankt Venkata Krishna Row 
(Rajah) v. Venkata Rama Lakahmi 
Karaayya (1876), 4 1. A. 1, at p. 9; 
1 Mad. 174, at p. 186 ; 26 W. R. C. 
R. 21, at pp. 22, 23 ; Raghunadha (Sri) 

V. Brozokishoro (Sri) (1876), 3 I. A. 
154; 1 Mod. 69; 25 W. R. C. R. 
291 ; Arundadi Amnmly, Knppammat 
(1867), 3 Mad. H. C. 283. 

Collector of Madura v. MooUoo 
Ramalinga Sathupathy (1868), 12 M. 
J. A. 397 ; 1 B. L. R. (P. C.) 1 ; 10 

W, R. P. C. 17 ; Raghunadha (Sri) v. 
Brozokiaftoro (Sri) (1876), 3 1. A. 
154, at p. 191 ; 1 Mad. 69, at p. 81 ; 
25 W. R. C, R. 291, at p. 302 ; Vd- 
lanki Venkata Krishna Row (Rajah) 
V. Venkata Rama Lakahmi Naraayya 
(1876), 4 I. A. 1 ; 1 Mad. 174 ; 26 
AV. R. C. R. 21 ; Paraaara BhaUat v. 
Rangaraja Bhattar (J880), 2 Mad. 
202; AruTidodi Ammaly, Kuppanmdt 
(1867j,3Mad.H,C.288. 
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FailuM O^ oi exprees permission are powerful to ezolude a presumptive prohibition 
^ to adopt when on a new and unforeseen occasion the religious duty arises,’* ^ 


«( Madras it is established • • . that, unless there is some 

Power 00 - 

exteni^ve With express prohibition by the husband, the widow’s power, at 
hnalMnd. least with concurrence of sap^ndas in Cases where that is 
required, is co-extensive with that of the husband.” ^ 

' The power to adopt with the assent of the hutbapd’s kinsmen 

applies to every case in which a widow might make an adoption 
under the express authority of husband.’ 


Thus she can adopt on the death of a natural son,* and she can take 
sncoessive sons in adoption on the death of sons previously adopted, either 
with the assent of her husband ' or of his kinsmen. 

Nambudn Among the Namhtidri Brahmins in McUdbar in theory the widoi^’s 

BTabmins. power is as under the Dravida school, but in its application the husband’s 
authority is presumed, unless there is an express pr(^bition, at any rate 
when the adopting widow is the surviving member of the 


Consent of “Where )ihe husband’s family is . . . undivided, . . . 

tbe father of the husband, if alive, might, as the head of the 
Joint famfly. fajiuiy and the natural guardian of the widow, be competent 
by his sole assent to authorize an adoption by her.” ^ 

Where the father is not alive, it was said in the Bamnad 
case * that “ the consent of all the brothers, who in default 
of adoption would take the husband’s share, would probably 
be required, since it would be unjust to allow the widow to 
defeat their interest by introducing a new coparcener against 
their will,” but an adoption with the consent of the manager 
of the joint family, who is acting Ipnd fide, would apparently 
be upheld.® 


* Collector of Madura v, Moottoo 
MamaliTiga Sathupathy (1868), 12 M. 
I. A. 397, at pp. 443, 445 ; IB. L. 
R. (P. C.) 1, at pp. 17, 18, 19 ; 10 
W. R. P. 0. 17, at pp. 24, 25. 

‘ Qujrvltngaswami (8ri Bahsu) v. 
Bamahh^nMmrm (Srt Baluau) (1899), 
26 1. A. 113, at p. 128 ; 22 Mad. 398, 
at p. 408 ; ,3 C. W. N. 427, at pp. 436, 
437 ; 1 Bom. R. 226. 

® VeUanhi Venkata Kriehm Bow 
(Bajah) v. VmhaJta Bama Lakehmi 
Narsayva (1876), 4 1. A 1, at p. 10 ; 
1 Mad, 174^ at p. 187 ; 20 W. R. C. 
R. 21, at p. 23. 

* Ibid, 

^ Paramra Bhalfar v. Bangaraja 
BJumgar (1880), 2 Mad. 2Q2, at p. 205. 


® Vasudevan v. Secretary of State 
(1887), 11 Mad. 157, at p. 179. In 
tj^is case the widow was the sole sui- 
viving member of the illam, so the 
question whether the consent of the 
other members was required did not 
arise (see p. 188). 

’ Collector of Madwra v. Mo(Moo 
Bamalinga Sathupathy (1868), 12 M 
L A*. 397, at pp. 441, 442; IB. L 
R. (P. C.) 1, at p. 16; 10 W. R. P. 
C. 17, at p. 23. « 

» Ibid. 

• See Baghunada (Sri) v. Brozo- 
kishoro (Sri) (1876), 3 L A* 154, at 
p. 191 ; 1 Mad. 69, at p. 81 ; 25 \V. 
E. C. R.^1, at p. W2 ; Sircar’s Lav 
of Adoption,” p. 259. 
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Id the latter case, and also probably in the case of a consent 
by the father, as head of the family, such due consideration of 
the propriety of the adoption would be necessary,^ as is required 
in the case where the family is separate.® 

“ Even in the case of an lAidivided family, when a widow 
of a member thereof makes an adoption without the authority 
of her husband^r the assent of her father-in-law, it cannot be 
taken io be the settled law that the assent of all the then 
surviving members of the coparcenary is absolutely necessary.” ® 

The consent of kinsmen is required on accoimt of the incapacity 
of women to act rather than to procure the cososent of all whose 
interests will be defeated by the adoption.* 

Where the joint family consists of several branches, it would 
seem to be sufficient to obtain the consent of the branch to 
which the husband belonged.® 

It is clear that when the family is undivided the requisite 
authoritj' cannot be sought for outside the family.® 

Where the widow has taken by inheritance the separate Sepawte. 
estate of*ber husband, the consent of every kmsman, however 
remote, is not essential. The consent of the father-in-law 
would be sufficient.’ If the father-in-law be dead, “ there 
should be such proof of assent on the part of the sapindas as 
should be sufficient to support the inference that the adoption 
was made by the widow, not from capricious or corrupt motives, 
or in order to defeat the interest of this or that sapinda, but 
upon a fair consideratioiJfi by what may be called a family 


^ See Karundbdi Ganeea Batnamai- 
yar v* Oo^la Bcdnamaiyar (1880), 7 
I. A. 173, at pp, 177, 178, 179 ; 2 
Mad. 270, at pp. 279, 280, 281, • 

» Below. » 

^ See V mheda^ishmmfm v. Anna- 
purnamma (1899), 23 Mad. 486, at 
pp. 487, 488. 

* Collector oj Madwa v. MooUoo 
Eamalinga Satkupathy (1868), 12 M, 
I. A. 397, at p. 442 ; 1 B. L. R. P. 0. 
1, at p. ^7 ; 10 W. R. P. C. 17, at p. 
23; Narayanasami Naick v. Man- 
gammal (1905), 28 Mad. 315, at p. 
319. 

B Sircar^s ^*Law cf Adoption,” p. 
269. * 

* Saghunada {Sri) t. Broxokishoro 


(Sri) (1876), 3 I. A. 164, at p. 191 ; 
1 Mad. 69, at p. 81 ; 26 W. R. C. R, 
291, at p. 302, approving of Eama- 
swami Jyen v. Bhagati Atnmal (1873), 
8 Ma Jur. 68, where it was held 
by the Sudr Court of Travancore 
t^t th assent of certain separate 
dayadies (kinsmen) of the deceased 
husband was not sufficient to validate 
an adoption by a widow to which the 
husband’s undivided brother and the 
head of the undivided famOy had not 
assented. 

^ Collect -of Madtara y. MooUoo 
Bamaltnga Baihupathy (1868), 12 M. 
I. A. 397, at p. 442 ; I B. )U R. (P. 
C.) 1, at pp. 16, 17 ; 10 V. R. P. a 
17, at p. 23. 
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council, of the expediency of substituting an heir by adoption 
to the deceased husband.” ^ 

A widow should give to all the sapindas concerned an oppor- 
tunity to advise her with regard to making an adoption, or 
against adopting a particular Uoy.‘ 


The omiBBion by the widow to aek the consent of^ne of two divided 
brotheiB of the deceased husband could not be justified by saying that it 
was known he would refuse. To consult him is essential to th^ widow's 
obtaining the mind of the kinsman on the question.* 


Nature of 
oonaent. 


Chftsto pro- 
«uie assent. 


The consent of the sapindas must be free, and giten solely 
in the dqe exercise of the discretion confided to them by the 
law with a view to the selection of a suitable boy for adoption. 
Thus a consent given on an untrue representation that the 
widow had received the permission of lier^'liusband is of no 
effect.^ 

/ 

“ Though gifts to procure assent might be powerful evidence to show 
no adoption needed, they do not in themselves go to the root of the legality 
of an adoption.** ® 

“ There is nothing improper in a sapinda proposing to give kis assent to 


^ Vellanhi Venkata Kriehna Row 
(Rajah) v. Venkata Rama Lakahmi 
Narmyya (1876), 4 I. A. 1, at p. 14 ; 

1 Mad. 174, at pp. 190, 191 ; 26 W. 
R. C. R. 21, at pp. 25, 26, explaining 
Collector of Madura v Moottoo Rama- 
linga Sathupathy (1868), 12 M. 1. A 
897, at pp. 442, 443 ; 1 B. L. R. (P. 
C.) 1, at p. 17 ; 10 W. R. P. C. 17, 
at p. 23. In the latter case the con- 
sent of a majonty of the sapindas 
was held sufficient. See Parasara 
Bhattar v, Rangaraja Bhaitar (1880), 

2 Mod. 202, at p. 206, in which case 
the assent of some aajnndaa was held 
sufficient on its being shown that the 
consent of the others was refused 
from interested or improper motives, 
or without a fair exercise of discre- 
tion. See also Venkatakriehmmma v. 
Anmpurnamma (1899), 23 Mad, 486, 
where one aapinda, without giving 
any reason, refused to consent. As 
to the necessity for a consideration 
f>y the aapin^e, see Baghumdha 
(8rt) V, Brozokiaiuyro (Sri) (1876), 3 

l. A. 154, at pp. 192, 193 ; 1 Mad. 

m, at pp. 82, 83 ; 23 W. R. C. R. 


291, pp. 302, 303; Karun^hdhi 
Qanesa Ratnamaiyar v. Gopcda Ratna^ 
matyar (1880), 7 I. A. 173; 2 Mad. 
270. In this case the family w^as 
joint. Svhrahmanyam v. Vtnkamnia 
(1903), 26 Mad. 627. 

* Svhrahmanyam v. Venkamma 
(19(p), 20 Mad. 627. 

3 Jonnalagadda Venkamma v. Jon- 
mhgadda Svbrahmaniam (1906), 34 
I. A. 22 ; 30 Mad. 60 ; 11 C. W. N. 345. 

‘ Raghunadha (Sri) v. Brozohshoro 
(Sri) (1876), 3 I. A. 164, at p. 193 ; 
l*Mad. 69, at p. 82 ; 25 W. R. C. R. 
291, at pp. 302, 3(l)li; KamnaJbdhi 
Qanesa Ratnomaiyar v. GopcUa Ratna- 
watyar '(1980), 7 I. A. 173; 2 Mad. 
270 ; Jonnalagadda Venkamma v. 
Jonnalagadda Sabrahmamam (1906), 
34 1. A. 22; 30 Mad. 60; 11 C. W. 
N. 345 ; 9 Bom. L. R. 89; S. C. m 
Court below, Subrahmanyam v. Ven- 
kamma (1903), 26 Mad. 627. 

‘ Collector of Madura v* Moottoo 
Bamalinga Sathupathy (1868), 12 M. 
I. A. 397, at p. 443; 1 B. L. R. (P. 
C.) 1, 11 ; 10 W. B. P- C. 17, 

at p. 24. 



CHAP, in.] 


MAHABASHTBA SCHOOL. 


119 


a widow adopting His own son, if such son be the nearest sapinda, and 
refusing to give his assent to h^r adopting a stranger or more distant 
eapinda, if there be no reasonable objection to the adoption of his own 
son/* ' or in his stipulating that his own share should not be reduced by 
the adoption.® 

When the majority of the aapindafp consent, it will bo presumed that 
their assent was given on bond fide grounds.® 

The assent* m^st be to an adoption of a specified boy, and 
not to 8ja adoption generally. It must be acted upon within 
a reasonable time,^ and has no operation after the death of the 
person giiTing it.® 

An adoption by the senior widow with the consent of the Senioi widow 
sapmdas is valid without the consent of the junior widow.® 

According to the Maharashtra school a widow can adopt Maharaebtra 
either with her husband’s express permission ^ or without such 
permission,® if the estate be vested in her ® and there be no 
express or implied prohibition by him. If the husband was 


^ Suhrahmanyam v. Venkam^na 
(1903), 26 M«i. 27, at p. 837. 

* Srinivasa Ayyanyar v. Ranga^ 
sami Aytfangar (1907), 30 Mad. 46(^. 

^ V mkaiahrishnamrm v. Ann^pur^ 
namma (1899), 23 Mad. 486, at p. 488. 

* See Suryanarayana v. Venkata- 
ramaiM (1903), 26 Mad. 681, at p. 
689. 

* Se&Laks?mibaiY. Vishnu Vasudev 

Belt (1905), 29 Bom, 410; 7 Bom. 
L. E. 436. • 

® Narayanasami Naick v. Mangam- 
mal (1905), 28 Mad. 315. See post, 
p. 121. As to a joint adoption, aee 
ante, p. 110. 

’ Dinhar Sitamm Prabhu v. Oanesh 
Shivram Prabhu (1879), 6 Bom. 505* 
G. 0. Sircar’s “ Law of Adoption,” p. 
228. 

® Collector of Madura v, Moottoo 
Barmlinga Sathupathy (1868), 12 M. 
L A. 397. at p. 436 ; 1 B. L. E. (P. 
C.) 1. at p. 12 ; 10 W. E. P. C. 17, 
at p. 21 ; Gopal BaUcrishna Kenjak 
V. Vi ihn%^ Baghunatk Kenjak ( 1898 ), 
23 Bom. 250 ; Samchandra Bhagavan 
V. Midji Namhhai (1896), 22 Bom. 
558, at pp. 566, 568; Amava v. 
Mahadgofuda (1890), 22 Bom. 416, 
at 418; Oavdappa v. OirirmaUappa 

1894), 19 Bom. 331, at p. 337* 


Vandravan Jekisan (Patel) y. Manilal 
Chunilal (Patel) (1890), 15 Bom. 
565; Ramji v. Ohamau (1879), 6 
Bom. 498 ; Bupchand Hindmnal v. 
Rakhmahai (1871), 8 Bom. H. C. (A. 
C.) 114; Rakhmahai v. Radhabai 
(1868), 5 Bom. H. C. (A. C.) 181, 
and earlier cases cited therein ; 
“ Mayukha,” chap. iv. s. 6, paras. 
17, 18. 

® Ramji V. Ohamau (1879), 6 Bom. 
498, at pp. 503, 504 ; Dinkar Sitaram 
Prabhu V. Oanesh Shivram Prabhu 
(1879), 6 Bora. 505. 

Oopal Balkrishna Kenjak v. 
Vishnu Raghunaih Kenjak (1898), 
23 Bom. 250, at p. 256 ; Ramchandra 
Bhagavan v. Mvlji Nanabhai (1896), 

22 Bom. 558, at p. 666 ; Var^ravan 
Jekisan (Patel) v. Mamlal Chunilal 
(Patel) (1890), 15 Bom. 565, at p. 
574; Bayahai v. Bala (1866), 7 Bom. 
H. C. App. i. ; Rupchand Hindwmal 
V. Rakhmahai (1871), 8 Bom. H. C. 
(A. C.), 114. 

Oopal Balkflshna Kenjah v. 
Vishm Raghunaih Kenjak (1898), 

23 Bom* 250, at p. 256. In Vandra^ 
van Jekisan (Patel) v. Manilal Chmi* 
lal (Patel) (1890), 15 Bom. 565, at 
p. 574, the Court treated an^ express 
prohibition as the only quaUBoation 



120 


UAHABASHTBA SCHOOL. 


[chap. hi. 


nndivided in estate^ she cannot adopt without either his 
express permission * or the consent of his coparceners.* 



Adoption of 
only aon. 


Where she has no express authority, the widow derives her power from 
authority presumed to have been given to her by her husband,^ Such 
authority is implied oven when th() husband was a minor at the time of 
his death,® and even where the widow lived apart from her husband.® 

It has been held that the husband’s authority wfuld not be presumed 
in the ease of the adoption of an only son, an act wluch, although not 
illegal, was considered sinful,^ but apparently that deoision would not now 
be followed,® and it would be held that in the absence of propitiation, her 
authority is co-extensive with that of her husband.® , 


to the power of the widow, but it is 
submitted that the observations of 
the Judicial Committee in the Col- 
lector of Madura v. Moottoo Bama- 
linga Sathupathy (1868), 12 M. I. A. 
397, at pp. 443, 446 ; 1 B, L. R. (P. 
C.) 1, at pp. 17,^ 18, 19 ; 10 W. R. P. 
C. 17, at pp. 24, 25, ante, p. 121, 
apply equally to a case governed by 
the Maharashtra school. In Bayabai 
v Bala (1866), 7 Bom. H, C. App. i., 
at p. XX., the husband on his death- 
bed refused to take a son in adoption. 
This was held to prevent the widow 
adopting, and in Dnyaaoba v. Badha- 
haiy Bom. P, J. 1894, p. 22, where 
the husband had repudiated his wife 
on account of her misconduct, a pio- 
hibition was implied. Lakshmappa 
V. Bamava (1876), 12 Bom. H, C. 362. 

^ Whether or not the husband 
possessed separate property, see Bag- 
hunadha {Sri) v, Brozokishoro (iSfri) 
(1876), 3 I. A. 164, at pp. 191, 192; 
1 Mad. 69, at pp. 81, 82 ; 25 W. R. 
C. R. 291, at p. 302. 

* Bachoo Hurktaondas v. Mankore- 
hai (1907), 34 I. A. 107 ; 31 Bom. 
373 ; 11 C. W. N. 769 ; 9 Bom. L. R. 
646 ; S. C. in Court below (1904), 29 
Bom. 51 ; 6 Bom. L. R. 268. 

> Araava v. Mahadgauda (1896), 
22 Bom. 416, at p. 418 ; Bamji v. 
Ohamau (1879), 6 Bom. 498 ; Dinkar 
Sitaram Prabhu v. Oaneah Shtvram 
Prabhu (1879), 6 Bom. 605. 

* VenkappaBafuv. Jivaji'^Criahna 
(1900), 25 Bom. 306, at p. 311 ; 2 
Bom. L. R. 1101 ; Amam v. Madwd- 
gauda (1896), 22 Bqoeu 416, at p. 418 ; 
Btkw^hmdra Bh/ogavm v. Mtdji Nam 


hhai (1896), 22 Bom. 558, at p. 567 ; 
Keahav Bamkriahna v. Oomnd Oaneah 
(1884), 9 Bom. 94, at p. 97 ; Lakah- 
mappa v. Jfhmata (1866), 12 Bom. 
H. C. 364; Bakhraldmi v. Badhahai 
(1868), 6 Bom. H. C. (A. C.) 181, at 
p. 192. In Lakahmihai v. Saraavalibai 
(1899), 23 Bom. 789, at p. 794; 
1 Bom. L. R. 420, Jenkins, C.J., 
inclined to the opinion that in the 
Bombay Presidency thS widow’s right 
is inherent and not merely delegated. 
This view is supported by Bombay 
autkorities (see “ Nimaya Sindhu ” Sri 
Venkateshwar, ed. p. 229 ; “ Vya- 
vahara Mayukha (Maudllk),” p. 42 ; 
*‘SamskaTa Kaustaba,” Benares od., 
Saka 1783, p. 44), but is scarcely 
possible having regard to the observa- 
tions of the Judicial Committee in 
Collector of Madura v. Moottoo Bama- 
linga Sathupathy (1868), 12 M. 1. A. 
397, at p. 436 ; 1 B. L. R. (P. C.) 1, 
at p. 12 ; 10 W. R. P, a 17, at p. 21. 

® Vandravan Jekiaan (Patel) v. 
JldaniUd Chunilal (PaAel) (1890), 15 
Bom. 565. 

^ Lakahmihai v. Saramtihai (1899), 
23 Bom. 789 ; 1 Bom. L. B. 420. 

^ Lakahmappa v. Bamava (1875), 
12 Bom. H. C. 364, 

^ See QuruUngaawami (Sri Saluau) 
V. B(m>aiakahfnamina (Baluau) (1899), 
26 I. A. 113, at p. 128; 22 Mad. 
898, at p. 408; 3 C. Wi*N. 427, at 
p. 437 ; 1 Bom. L. E. 226^ pp. 
122, 123. 

* See Lakahmihai v^ Saraavatibai 
(1899), 23 Bom. 789; 1 Bom. L. R. 
420. ^ 
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CHAP. III.] 

As under the Dravida school,^ an assent given by her father- tfndivMilA . ■ 
in-law,* as the head of the family, and as natural guardian of^*^^' . 
the widow, to an adoption in his lifetime,® would validate an ' ' 

adoption by the widow of a member of the undivided family. 

The rules as to the nature and suficiency of the consent required 
for the adoption by a widow governed by the Dravida school * 
apparently apply fo the case of adoption in an undivided family 
govemed,by the Maharashtra school of law. 

Where the family is divided, an elder widow can adopt Wbew mow 
without the consent of the junior widow ; ® but not so as to widow?” 
devest property which has vested in the younger widow as heir 
to a son.® The junior widow cannot adopt without the consent 
of the senior widow,’ unless, perhaps, where the latter be 
incapacitated, as where she is leading an irregular life.® 

A joint adoption by the widows seems possible.® 

According to the Mithila school, a widow cannot under any 
circumstances adopt a son to her husband.’® She can under 
that school adopt a son to herself in the Kritrima form.” 

In the Punjab the custom varies in different localities.’* Punjab. 

A minor ’® widow, acting under an express power given to 


1 Ante, pp. 116, .117. 

* Vithdb(ty. Bapu (1890), 16 Bom. 
1 10 ; Oopal Balkriehna Kenjah v. 
Viahnu Jtaghunath Kenjed^ (1898), 
23 Bom. 260, at pp. 256, 256. See 
Bamji v. Ghamau (1879), 6 B<vn. 
498, at p. 505. The observations of 
the Judicial Committee in Bagkunad^ 
ha (Sri) v. Broxokiehoro (Sri) (1876), 
3 I. A. 154, at p. 191 ; 1 Mad. 69, at 
p. 81 ; 26 W. K. C, B. 291, at p. 302, 
seem applicable to the mharashtra 
school as well aa to the Dravida 
fichop]. 

■ LaJkahmibai v, Viahnu Vaaudev 
Bele (1905), 29 Bom. 410; 7 Bom. 
L. E. 436. 


* Ante, pp. 116-119. 

^ Bahhr^ai v. Badhahai (1886), 5 
Bom. H, 0. (A. C ) 181, at p. 192 ; 
Bam^i V. Qhamafi (1879), 6 Bom. 
498, at p. 603.' 

^ See LahaJmibai v. Sartmatibai 
(1899), 23 Bom. 789, at p. 794; 
I Bom. L. E. 420; Anani^ai v. 
Kaahibai (1^), 28 Bom. 461; 6 


Bom. L. R. 464 ; see post, p. 187. 

’ Padajirav v. Bamrj,v (1888), 13 
Bom. 160. 

. 8 Steele, 187, 188. 

8 Indar Kunwar (Maharani) v. 
Jaipal Kuntvar (Maharani) (1888), 
15 L A. 127, at pp. 144, 145; 16 
Calc. 725, at pp. 740, 747. See mie, 
p. 110, note 9. 

10 Dattaka Mimansa,” s. 1, para. 
16 ; “ Vivada Chintamani ” (Tagore’s 
translation), pp. 74, 75 ; W. Mao- , 
naghten’s “ Hindu Law,” vol. i. pp. 
95, 100. See Jairam Dhami v. Muatm 
Dhami (1830), 6 Bon. Sel. R. 3 (new 
edition, 3), but that was not a Mithila 
case, and therefore was not decided 
according to the Mithila law, although 
Mithila authorities were cited. 

11 Boat, pp. 151-154. 

1* Topper’s “Punjab Customary ' 
Law,” vol. ii. pp. 164, 178, 205 ; vol, 
hi. pp. 78 at aeq., 87, 89, 90. 

1® /.€. who has not attained the 
Bge of majority according to Hindu 
law (on^e» pp. 42, 43), 
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her by her husband, can take in adoption,^ provided, at any 
rate, she has attained sufficient maturity of understanding to 
comprehend the nature of the act.® The same rule would 
apparently also apply to an adoption under the Dravida school 
with the authority of the sa^ndas,* and to a case under the 
Maharashtra school, where similar authority had been given. 
It is apparently unsettled whether a minof widow can, in a 
case governed by the Maharashtra school, act upon the implied 
authority of her husband.® 

A widow cannot adopt unless she be the widow of the last 
full owner,® or the estate is vested in her as heir to her son, 
legitimate or adopted, who has died unmarried, or has left no 
child or widow surviving him,® or (it is submitted) unless the 
circumstances be such that the estate willovest in the adopted 
son on his adoption.'' 


1 Mondakini Dasi v. Adinath Dey 
(1890), 18 Calc. C9 ; Haradhun Rai 
V, Biswanath Rai (1815), W. Ma<5- 
naghten’6 “Hindu Law,*’ vol. ii. p. 
180 ; Sircar’s “ Vyavastha Darpa- 
na,” 2nd ed., p. 769. Contrd G. C. 
Sircar’s “ Law of Adoption,” p. 249. 
It is there suggested that an adoption 
by a minor widow is voidable, but it 
is submitted that, if it bo otherwise 
unobjectionable, it cannot be avoided. 
The Hindu law does not contemplate 
a voidable adoption. 

® Mondakini Dasi v. Adinaih D^y 
(1890), 18 Calc. 69, at p. 72. In 
this case the widow was 11 or 12 
years of age, but, as the boy to be 
adopted had been designated by her 
husband, the discretion to be exer- 
cised by her was limited. It may 
be questioned whether in the absence 
of such limitation a girl of so tender 
an age .would be competent to exer- 
cise sufficient discretion in the selec- 
tion of a boy. See ante, p. 103. 

• See Mayne’s “ Hindu Law,” 7th 
ed., pp. 160, 161. 

* Sircar’s “ Law of Adoption,” p. 

260 . 

® Payapa Akkapa Patel v. Appanna 
(1898), 23 Bom. 327, at p. 329; 
Bopal Balkruhna Kmjale v. Viehm 
Rayhunalh Kenjah (1898), 23 Bom. 


250 ; Vaavdeo Viahnu MamJiar v. 
Ramckandra Vinayah Modak (1896), 
22 Bom. 55 L See a^o cases, poat, 
pp. 124, 126. 

• Vellanki Venkata Krishna Row 
{Rajah) V. Venkata Rama Lakahmi 
Naraayya (1876), 4 1. A. 1 ; 1 Mad. 
174 ; 26 W. B. C. B. 21 ; Oavdappa 
V. Qirimctllappa (1694), 19 Bom. 
331 ; Ravji Vinayakrav Jaggannath 
Shankofraett v. LaJeakmihai (1897), 
11 Bom. 381, at p. 397. See post, 
rj). 124, 126. 

’ As was the case in Deeno Moyee 
Doaaee {Sreemvity) v. Doorga Perahad 
Mitter (1866), 3 W. B. M. A. 6, 
where a Hindu, governed by the 
Bengal school of law, left his pro- 
•perty to a boy to be adopted by the 
widow of his son, who had pre- 
deceased him. In this case the boy 
took xmder the will, but the Court 
treated the adoption as valid, and in 
Deeno Moyee Doaaee {Sreemtdty) v. 
Taraehurn Koondoo Chowdhry (1866), 
Bourke A. 0. C. 48 ; 3 W. B. M. A. 
7, note, which referred to the same 
adoption, the Court he& that the 
widow took as heir of the son so 
adopted and thus upheld the adop- 
tion. There might be the case 
of a woman taking as hdr of her 
son’s son. 
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It follows that a woman in the Bombay Presidency who inherits as « 

widow of a goiraja sapinda^ cannot adopt so as to confer upon the adopted 
son a right to the property so inherited by her.^ There seems to be 
no reason why she i^ould not validly adopt to her husband. 

Where a son who is a coparcen|r in joint property governed 
by the Mitakshara school of law, or being governed by either 
school of law is possessed of separate property, predeceases bis 
father there seems to be no reason why his widow should not 
take a son*n adoption, and, quite apart from the possession of 
property, whjr such adoption should not be valid at any rate 
for spiritual purposes.® 

Sastri G. L. Sircar says in his “ Law of Adoption ” ^ — 

“ If the ancestral estate is vested in the mothcr-in-law by reason of her 
son predeceasing his father, it would appear that both the mother-in-law Competition 
and daughter-in-law are^jompetent to adopt. What has been laid down mo^e^in-law 
is that the adoptive father’s estate must be vested in the adopting widow, and daughter- 
in order that an adoption made by her may be valid. If the daughter-in- 
law adopts first, then the mother-in-law cannot make an adoption during 
the life of the son adopted by the daughter-in-law, for the father-in-law' 
camiot under that circumstance be considered as destitute of male issue, 
there being theA grandson by adoption in existence. But if the mother-in- 
law adopts first, then the daughter-in-law cannot bo precluded thereby 
from making an adoption for the spiritual benefit of her husband who 
would not be benefited by bis mother’s adoption. This distinction would 
apply to all similar cases in all the schools.” 

In the absence of express direction to the contrary,® a power Time for 

exorcise of 

of adoption, whether express or implied,® may be exercised at power, 
any time, provided it be not exhausted, or be not at an end.’ 

Adoptions made twelve,® twenty-two,® twenty-five,^® fifty-two,^^ and 
even seventy-one years after the death of the adoptive father have 
been upheld. 

« 

Except, perhaps, in Bengal, afpower, which does not expressly 


1 Post, p. 396, 

® Datto Oovind Kvlkarni v. Pandu- 
rang Vinayak (1908), 32 Bom. 499; 
10 Bom. L. K. 692. 

* See Payapa v. Appanna (1898), 
23 Bom. 327^ 

* P. 264. 

® See MvUaMi Lai v, Kimdan Lai 
(1006), 33 1. A 55; 28 All. 377; 8 
Bom. L. B. 371. 

® P. Macn. 157. 

» Post, pp. 124 


® Anon. (1814), 2 Mori. Big. 18. 

• Bfuisker Buckajee v. Narro Bag- 
hu7iath (1826), Bom. Sel. R. 24. 

Giriowa v. Bhimaji Baghunaih 
(1884), 9 Bom. 58. 

11 Brijbhookunjee MvLaraj (8ree) v, 
Ookoohotsaojee Muharaj (1816), 
1 Borr. 181 (edition of 1862, p. 217). 

.1* Eaje Vyanhatrav Amn^v Niwr 
hedkar v. Jayavantrav (1867), 4 Bom. 
H,C.(AC.)19L ^ , 



TBBMINATION OF POWiSIU 


Termination 
of power. 


124 


[chap. in. 


' or impliedly prohibit successive adoptions, is not exhausted by 
having been once exercised.^ 


According to the Bengal authorities, such permission is exhausted by 
having been once exercised ; ^ but in KannepaM Suryanarayana v. Pv/clm 
Venkata Bamma? the Judicial Committee in dealing with a Madras case, 
say that they are unable to attach much weight to OmrnaJth Chowdhree v, 
Arnopoorna Chowdrain* and also say, “The liberal rule had been 
followed by the High Court of Bombay, as well as in Madras, and was not 
without support in Bengal (see Surendra Nandan v, Sailaja Kant Das 
Mahapatra,^ and the Ramnad case*).” It is therefore unlikely that, if 
a Bengal case on this subject were to come before the Judi[pial Committee, 
the Bengal authorities would be followed. See ante^ p. 112. 


A widow’s power to adopt is at an end for all purposes as 
soon as the estate of her husband is vested in an heir ’ (other 


1 Kanne>p4lU Suryanarayana v. 
Pucha Venkata Ramana (1906), 33 I. 
A. 145 ; 29 Mad. 382 ; 10 C. W. N., 
921 ; 8 Bom. L. R. 700 ; S. C. in 
Court below, Suryanarayana v. Venka- 
iaramana (1003), 26 Mad. 681. See 
Paraaara Bhattar v. Rangaraja Bhaitar 
(1880), 2 Mad. 202 ; Vellanki Venkata 
Kribhna Row (Rajah) v. Venkata 
Rama Lakdhmi Narsayya (1876), 4 
1. A. 1, at p 10; 1 Mad. 174, at 
pp. 186, 187 ; 26 W. R. C. R, 21, at 
p. 23. 

* Purmamind Bhuttycharuj v. 
Ooomakuni Lahoree (1828), 4 Ben. 
Sel. R. 318 (new edition, 404) ; 
Ooiumath Chowdhree v. Armpooma 
Chowdhrain, Bon. S. D. A. 1852, p. 
332 ; Deeno Moyee Dossee (Breemutty) 
V. Tarackum Koondoo Chowdhry 
(1865), 1 Bourke (A. 0. C.) 48 ;o 
3 W. R. M, A. 7, note; Mohen^ 
droldl Mookerjee v. Roohney Dabee 
(1864), Coryton, 42, at p. 46; F. 
Maon. 166, 179, Sir W. Macnaghten 
(vol. i. pp. 86-90) treats the point 
as dispute. He says that according 
to the doctrine of the “Dattaka 
Mimansa,” the second adoption would 
clearly be illegal; but that Jagan- 
natha holds that it would be valid, 
the object of the first being defeated. 

» (1906), 33 1. A. 145 ; 29 Mad. 
382 ; 10 C. W. N. 921 ; 8 Bom. L. R. 
700. 


* Ben. S. D. A. 1862, p. 332. 

» (1891), 18 Calc. 386. In that 
case there had been permission to 
adopt three sons in succession. 

* Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1868), 12 M. 
1. A. 397, at p. 443 ; 1 B. L. R. P. 
C. 1, at pp. 17, 18 ; 10 W. R. (P. C.) 
if, at p. 24. This was a Madras 
case. 

’ In Ramhrishna Ramchandra v. 
Shamrao Yeshwant (1902), 26 Bom. 
526 ; 4 Bom. L. R. 315, the sou had 
left a son, and in Annammah v. Mabbu 
Ball Reddy (1876), 8 Mad. H. C. 108, 
he had left an adopted son. In the 
following cases the son had left a 
widow : Bhadbun Moyee Debia (Mua^ 
aumat) v. Ram Ktahore Acharj Chowd- 
hry (1865), 10 M, I A. 279, at p. 310 ; 
3 W. R. P. C. 16, at p. 18 ; Pudtna 
Coomari Debt v. Court cf Wards 
(1881), 8 I. A. 229, at p. 245 ; 8 Calc. 
302, at p. 309 ; Tarachum Chatter jt 
V. Svresh Chunder Mooherji (18g9), 
16 LA. 166 ; 17 Calc. 122 ; Tha- 
ytmmd v. Venhdarama Aiyan (1887), 
14 L A. 67, ai pp. 70, 71 ; 10 Mad. 
205, at p. 209 ; Amava v. Mahadgau- 
da (1896), 22 Bom* ^16; Keshav 
Ram Krishna v. Cfovind Oanesh (1884), 
9 Bom. 94; ManBtyamakt Bose v. 
Nanda Kvmar Boh (1906), 33 Calc. 
1306; 11 0. W* N* 12* 
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than herself ^), of his natural or adopted ® son, or of his son^s 
son,® or son’s son’s son who has inherited to him, and is not 
revived by the death of such heir, even when on such death she 
herself succeeds to the property which belonged to her husband, 
and therefore by adopting, devests *0 estate but her own** 

This rule applies, whether there be an express power given 
by the husband, oj such power be implied,® as in the Maharashtra 
school, or the power be exerciseable with the consent of the 
sapindas,^ 

It is unsettle whether this rule applies in its entirety to an adoption Jains, 
by a Jain widow, who can adopt without the consent of her husbandJ 
It has been so applied in Bombay,^ but in Calcutta it has been held^ 
that a Jain widow in whom the estate was vested can adopt, although 
her husband’s adopted son had died leaving a son as his heir. Although 
the decision rested on thtt distinction between the power of a Jain widow 
and that of the widow of an ordinary Hindu, the Court seems to have 
acted on the view of the decision in Bhoobunmoyee'a case,^** which was 
accepted by the Calcutta High Court in Puddo Kuvmree Debee v. Juggiit 


^ Vcllanki Venkata Krishna Mow 
(Rajah) V. Venkoia Rama Lakshmi 
Naraayya (1876), 4 L A. 1 ; 1 Mad. 
174 ; 26 W. R. C. R. 21 ; Venkap'pa 
Bapu V. Jivaji Krishjia (1900), Ss 
Bora. 306, at p. 310 ; 2 Bora. L. R. 
1101 ; Oavdappa v. Qirimallappa 
(1894), 19 Bom. 331. See Payapa 
Akkapa Patel v. Appanna (1898), 2 5 
Bom. 325, and cases post, p. 187, 
notes 3, 4. 

“ See Bhoobun Moyee Ddbia (Mus-^ 
sumat) V. Ram Kishore Acharj Ghoio- 
dhry (1865), 10 M. I. A. 279, at 
p. 310 ; 3 W. R. P. r, 15, at p. 18 ; 
Manik Chand Ghiecha v. Jagal Set- 
tarn Prankumari Bibi (1889), 17 Calc. 
617. 

3 In Faizuddin Ali Khan v, Tincowri 
Saha (1895), 22 Calc. 565, the son 
was succeeded by his mother, and in 
Drdbomoyee Ohowdhrain v. Shama 
Churn Chowdhry (1885), 12 Calc. 
246, by his grandmother. Oavdappa 
V. Qirimallapjm (1894), 19 Bom. 331. 

* Pvdma doomaari Ddfi v. Court of 
Wards (1881), 8 I. A. 229; 8 Calc. 
302, reversing Puddo Kumaree Debee 
V. Juggut Kishore Acharjee (1879), 6 
Calc. 616. (This case also had the 
effect of overruling Sahara jStimee 


Roy V. Kiatosoonderee Roy (1867), 7 
W. R. 392.) Thayaihmal v. Venkata- 
rama Aiyan (1887), 14 I. A. 67, at 
pp. 70, 71 ; 10 Mad. 205, at p. 209 ; 
Ramkrishna Ramrhandra v. Shamrao 
Yeshwant (1902), 26 Bom. 526 ; 4 
Bom. L. R. 315 ; Oavdappa v. Giri- 
mallappa (1894), 19 Bom. 331 ; 

Krishnarav Trimhak Hasabnis v. 
ShdnJcarrav Vinayak Hasabnis (1892), 
17 Bom. 164. 

^ Amava v. Mahadgavda (1896), 
22 Bom. 416 ; Keshav Ram Krishna 
V. Oovind Ganesh (1884), 9 Bom. 94; 
Ramchandra v. Shamrao (1902), 26 
Bom. 526, at p. 528. See Ana^ihai 
•V. Kashihai (1904), 28 Bom. 461 ; 
6 Bom. If. R. 464. 

® Thayammal'7. V enkatarama Aiyan 
(1887), 14 I. A. 67 ; 10 Mad. 206. 

’ Ante, pp. 114, 116. 

^ Amava v. Mahadgauda (1896), 
22 Bom. 416. 

* Manik Chand Oolecha v. Jagat 
Settani Pran Kumari Bibi (1889), 17 
Calc. 518, at pp. 537, 538. 

Bhoobun Moyee Debia (Musmmai) 
V. Ram Kishore Acharj Chovidhry 
(1866), 10 M. I. A. 277, at p. 310 ; 
3 W. R P, C. 16, atp. 18* 
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Kiahofe Acharje^^ but which was not accepted by the Judicial Committee 
in the appeal from that decision.^ 

It has been attempted to extend the rule to the case where 
the son, although he has left no heir, other than the adopting 
mother, had attained to Aill age and complete ceremonial 
capacity,® or had been married,^ but this extension has not been 
recognized.® * • 

It may be a question whether the power to adopi would not 
be at an end when the widow has devested herself of the estate 
by surrender, or authorized alienation.® • 

It is submitted that in the case of a joint family governed 
by the Mitakshara law, the power of a widow to adopt extends 
until partition.’ 

A widow of a deceased coparcener canmot adopt after the 
property ha^ vested in a widow or other heir of the last survivor 
of the coparcenary.® 

A widow by remarriage apparently loses her power to take 
in adoption.® 

It is unsettled whether an unchaste widow cai! adopt. 

In Sayamalal Dutt v. Saudamini Dasi,^^ Norman, J., held that an 
unchaste widow, who was pregnant by tfie man with whom she was living 
in a state of concubinage, and who had not performed any expiation, could 
not take in adoption. This decision was based upon the alleged necessity 
for the performance of religious ceremonies, but, as the parties were Sudras, 
it is clear ^ that no religious ceremonies were necessary, and it is therefore 
doubtful whether this decision can be viewed as an authority. Where 
religious ceremonies are unnecessary (tfnd it is by no means clear that in 
any ease religious ceremonies are requisite in the ease of adoption by a 


1 (1879), 5 Calc. 615, 

® Pudma Coomari Dehi v. Court of 
Wards (1881), 8 I. A. 229 ; 8 Calc. 
302. 

* See Ram Soondur Singh v. Sur^ 
hanee Dossee (1874), 22 W. R. C. 
R* 121 ; Oavdappa v. GirimaXlappa 
(1894), 19 Bom. 331, at p. 337; 
Amava v. Mahedgavda (1896), 22 
Bom. 416, at p. 421 ; V&roihhai Ajvh~ 
hai v. Hiraha {Bai) (1903), 30 1. A. 
234 ; 27 Bom. 492 ; 7 C. W. N. 716 ; 
5 Bom. L. R. 634. 

* VenMppa Bapu v. Jivaji Krishna 
(1900), 26 Bom. 306, see p. 311; 2 
Bom, L. R. 1101. 


^ Cases in notes 3 and 4 above. 

• See Sircar’s “ Law of Adoption,” 
p. 416. 

’ See Sircar’s “ Law of Adoption,” 
pp. 253, 254. 

® Adivi Suryaprokasa Rao v. Nido- 
marty Oangaraju (1909), 33 Mad. 228. 

• West and Biihler, p. 999, referred 
to in Panchappa v. Sanganbasawa 
(1899), 24 Bom, 89, at p. 94 ; 1 Bom. 
L. R. 543 ; Sircar’s “ Cbw of Adop- 
tion,” p. 251, see, however, Putlahai 
V. Mahadu (1908), 83 Bom. 107 ; 10 
Bom. L; R. 1134. 

(1870), 5 B. L* R 362. 

« P<w«,p. 147.3 
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widow ^), there seems to be no other authority prohibiting adoption by an 
unchaste widow. If she be not actuaUy pregnant, she can remove the 
bar, if it be one, by expiation.^ 

As a widow i^opts, not for her own benefit, but for that of her 
deceased husband, it may seem hard that her want of chastity should 
deprive his manes of the benefits which, according to Hindu ideas, accrue 
from an adoption. ^ 

The question wjjiether a widow, who is in a state of cere- Ceremonial 
inonial impurity* from the death or birth of a relation, and who 
has not pfirformed the necessary expiation, is competent to 
adopt, is apparently the same as the question whether a man 
can under such circumstances adopt.® 

If she can, as apparently she can, depute a relation to perform such 
ceremonies, if any, as may be necessary,^ there can be no objection to an 
adoption by her. There is, moreover, a question whether any religious 
coremonies are ncoessarjPin the case of an adoption by a widow.® If none 
are necessary, her ceremonial impurity cannot affect the adoption. 

A widow’s power of adoption cannot be exercised unless the only 

circumstances are such as would have justified an adoption by i^d oouid’ 
her husband, if alive.® have adopted. 

Thus she could not adopt a boy w^hom her husband could not have 
adopted, and she cannot adopt so long a« a son, son’s son, son’s son’s son 
of her husband be in existence,’ ^ During that time her power of adoption 
is in suspense,® In the event of the son, grandson, or great-grandson dying 
unmarried, or leaving no son or widow behind him, the power, if it still be 
in existence,® can be exercised.^® 

A widow is under no legal obligation to exercise a power of No obUgation 
adoption. An express direction by the husband cannot be ^ 


^ Post, p. 149. 

* See Thuhoo Base Bhtdr v. Ruma 
Base Rhidt (1824), 2 Bori;. 446, at 
p. 466. 

* Ante, pp. 106, 107. See Rangan- 
ayakamma v. Altmr Seth (1889], 13 
Mad. 214 ; Ravji Vinayakrav Jaggan- 
noth Shankarsett v. Lakshmibai 
(1887), 11 Bom. 381, at p. 396. 

^ See Lakshmibai v. Ramchandra 
(1896), 22 Bom. 690; Vijiaravgam 
V. Lakshwmmn (1871), 8 Bom. H. C. 
(0. C.) 244 ; Sircar’s “ Law of Adop- 
tion,” p. 213. 

® Post, p. 149. 

* See arUe, p. 99. 

’ GopedaU v. Chundraolcc Bithoojee 


{Mussamut Sree) (1872), I, A. Sup. ^ 
Vol. 131 ; 11 J3. L. R. 391 ; 19 W. R. 
C. R. 12. 

® Gavdappa v. Ginviallappa (1894), 
19 Bom. 331, at p. 337. 

• See ante, pp. 124, 126. 

Gavdappa v. GirimaUappa (1894), 
19 Bom. 331, at p. 337 ; Bykant Mo- 
nee Roy V. Kisto tSoo7ide^ee Roy (1867), 
7 W. R. C. R. 392. See VeUanh 
Venkata Krishna Roto (Rajah) v. 
Venkata Rama Lakshmi Narsayya 
(1876), 4 1. A. 1; 1 Mad. 174; 26 
W. R. C. R. 21. 

Bamundoss Mookerjee v. Tarinee 
(Mussamut) (1858), 7 M. I. A. 169, 
at p. 190 ; fjk'^tstMi Lai v. Kundan 
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onforced,^ even if he directed the adoption of a particular boy.^ 
The mdow does not, by the non-exercise of the power, forfeit 
any of her rights as widow,* or mother.^ 

In a case where the husband has power to deal with property by will 
there is nothing apparently to phvent him from enforcing the exercise 
of a power of adoption by a gift over of his property to some one other than 
the widow, in the event of the power not being exerp ised within a speoihed 
time. 

Until she actually adopts, a widow can exercise no rights ^n behalf of 
, the boy, the adoption of whom she is contemplating.® 

Agreementnot It is unsettled whether a covenant by a widow not to adopt 
is valid.® 

Such question might depend upon the nature of the power (if any).’ 

It is submitted that she could not be restrained 'from exercising a power, 
which is given to her, not for her own benefit, but for that of her 
husband. / 


Lai (1906), 33 I. A. 55 ; 28 AU. 377 ; 
8 Bom. L. R. 371 ; Uma Sunduri 
Dahee v. Sourobinee Dahee (1881), 7 
Calc. 288 ; 9 C. L. R. 83 ; Pearee 
Dayee {JdiLssamut) v. Uurbunsee Kooer 
(Mussamui) (1873), 19 W. R. 0. R. 
127 ; Deeno Moyee Dossee {Sree- 
mvity) V. Doorga Pershad Mitter 
(1865), 3 W. R, M. A. 6, at p. 7; 
Dino Moyee Chowdhrain v. Rehling 
(1865), 2 W. R. M. A. 25; Kajeoo- 
tnaree (Sreemutty) v. Nohocoomar 
Mvllkh (1856), 1 Boul. 137; Sev. 
641, note ; Dyamoyee Chowdhram v. 
Jtasbeharee iStngh, Ben. 8. D. A. 1852, 
1001, at p. 1013. See ShamavaJioo v. 
Dwarkadas Vaaanji (1878), 12 Bom. 
202 . 

1 See Uma Swndari Dahee v. Souro* 
binee Dahee (1881), 7 Calc. 288; 9 
C, L. R. 83 ; Dino Moyee Chowdhrain 
V. ReUing (1865), 2 W. R. M. A. 25, 

* See Prasarimmayi Dasi v. Ka^ 
damhini Dasi (1868), 3 B. L. R. 0. C. 
85. This question was suggested, 
but not decided, in Bamwndoee Moo* 
kerjea v. Tarinee (Mvsaamvl) (1858), 
7 M. I. A. 169, at p. 190, and in 
Bhamamhoo v. Dwarkadaa Yaaanji 
<1878), 12 Bom. 202, at p. 215. 

* Bamund/oaa Mookerjeg y. Tarin-ee 


(Muasamut) (1858), 7 M. 1. A. 169, 
at p. 190 ; Raman Ai\mal v. Bvhhan 
Annavi (1865), 2 Mad. H. C. 399; 
Uma Siinduri Dahee v. Sourobinee 
Dib^e (1881), 7 Calc. 288; 9 C. L. 
R. 83 ; Lakahmana Ban v. Lakahmi 
Ammal (1881), 4 Mad. 160 ; Praaan- 
natmyi Daai v. Kadambini Daai 
(1868), 3 B. L. R. 0. C. 85; Deeno 
Moyee Doaaee [Sreemutty) v. Doorga 
Ptrakad Mitter (1866), 3 W. R. M. 
A> 6, at p, 7 ; Deeno Moyee Doaaee 
(Sreemutty) v. Tarachurn Koondoo 
Chowdhry (1865), Bourke, A. 0. C. 
48 ; 3 W. R. M. A. 7, note ; Dino 
Moyee Chowdhrain v. Rehling (1865), 
2 W. R. M. A. 25. 

* Deeno Moyee Doaaee (Sreemutty) 
v. Ta/roAhmd Koondoo Chowdhry 
(1866), Bourke, A. 0. C* 48 ; 3 W. 
R. M. A., 7 note. 

^ Subudra Chowdrayn (Musaamaut) 
V. Qotuknatk Chowdhry (1843), 7 
Ben. Sel. R. 143 (new edition, 160). 

« In Aaauf Purakotam v. Ratonhai 
(1888), 13 Bom. 66, thp Court re- 
fused to issue an ad interim injunc- 
tion restraining the widow from 
adopting. 

’ See Mayae’s « Hindu Law,’» 7th 
ed., p»( 153. 



CBAP . in.] 


WHO HAr GIVE. 


129 


Capacity to give in Apoption. 

The natural father ^ can give in adoption where there is no Father, 
dissent by the mother, and, even in case of such dissent, the 
weight of authority is in favour o|the father's power to give his 
son in adoption. 

In ^arayaiMeami^, Kuppusami (1887), 11 Mad. 43, at p. 47, it ia 
said, “ Where thdSre is a competition between the father and mother, the 
former has ^ predominant interest or a potential voice.*’ 

Mr. Mayne says,^ It ia quite settled that the father alone has absolute 
authority to dispose of his son in adoption, even without the consent of 
his wife, though her consent is generally sought and obtained.** He cites 
two cases. In one {Alank Manjari v. Fakir Chand Sarkar (1834), 6 Ben. 

SeL R. 356 (new edition, 418), the question was as to the adoptive mother's 
consent, which is a different question from the present one. In the other 
(Chitko Raghuruith Bajadiksh v. Janaki (1874), 11 Bom. H. C. 199), the 
question did not arise, iJht (at p. 202) the Court says, “ In the eye of Hindu 
law, when a man gives his son in adoption, he would seem to exercise a 
power, more like the power of sm absolute proprietor than of a guardian.** 

Sastri G. C. Sircar ^ contends that the abolition of slavery has impliedly 
destroyed a Hindu father’s absolute dominion over his son, and concludes, 

“ The proper view to take, therefore, s#^ms to be that the father alone ia 
incomx)etent te give when the mother is opposed to it, and that such gift 
is not void, but voidable only at the instance of the mother.’* 

Kanda Pandita ^ contends that unless the mother consents, the adoption 
does not affect the boy’s rolatADnship to his maternal relations. It is 
scarcely likely that this view would now be taken by the Courts. 

A mother can, during the father’s lifetime, with his consent, Mother, 
give her son in adoption.® 

On the death of the father, or on his being permanently 
absent from home, or on his entering a religious order, or losing 
his reason, or otherwise becoming incapable of giving his consent, 


^ An adoptive father cannot give 
in adoption. See post, p. 143. 

* “ Hindu Law,” 7th od., p. 169. 
Strange (” Hindu Law,** vol. i. p. 81) 
says, ” As in adopting, so in givmg in 
adoption, though the concurrence of 
parents is derirable, the husband 
appears, by the weight of authority, 
to be independent of the wife, the 
father of the mother.*’ See ” Datta- 
ka Mimansa^* s. 4, paras. 10, 11, 
13-15, 17 (see also s. 1, paras. 15, 
16} ; 8. 5, para. 14, axid note, and 
B. 6, paras. 50, 61 ; “ Mitakshara,” 
chap. i. B. 11, para. 0 ; Colebrooke's 
“ Digert,” vol. jii. pp. 244, 2M,* 267, 


261 ; “ Viiamitrodaya,*’ cliap. ii. 

part ii. s. 8 (G. C. Sircar’s transla- 
tion), p. 116 ; ” Dattaka Chandrika,” 

B. 1, paras. 31, 32. Contrd, see 
” MitakiShara,” chap. i. s. 11, para. 9, 
note ; Sutherland’s “ Synopsis,” note 
9 (p. 224) ; “ Vyavahara Mayukha ” 
(Mandlik’s edition), p. 50. 

* Sircar’s “ Law of Adoption,” 
pp. 274, 276. 

* “ Dattaka Mimansa,” vi. 60, 51. 
See post p. 132. 

* LaUvbhai Baptibhai v. Mankuva/r- 
bhai (1876), 2 Bom. 388, at pp. 404^ 
406 ; Sircar’s ” Law of Adopt|on,’* ^ 
p, i76. 
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a mother can give her son in adoption,^ provided that the 
father has neither expressly nor impliedly prohibited her from 
BO doing.® . * 

The power to give in adoption is not limited to a season of distress, nor 
is it affected by the possession of u^eans by the giver Her right is said to 
arise from the maternal relation, and not by delegation from her husband * 

Under no circumstances can any one otfier than the father 
or mother give a boy in adoption.® . u 

A stepmother,* a brother,’ and a paternal < grandfather,* havu no 
power to give in adoption. 


1 Jogeah Chandra Baiierjee v. 
Nrityakali Debi (1903), 30 Calc. 965. 
S. C. svb nom* Jogesh Chunder Ban- 
dopadhya v. Jonahali Bepari^ 7 C. W. 
N. 871 ; Rangubai v. Bhagirthihai 
(1877), 2 Bom. 377, at p. 380 ; MhaU 
sdbai V. V%tndba Khandappa Oulve 
(1862), 7 Bom. H. G. App. xxvi. ; 
Hurra Soandree Basset v. Chunder- 
money Basset ^ Sev. 938 ; Arnachellum 
Pillay V. lyasawmy Pillay (1817), 

1 Sel. Dec. 164 ; 1 Norton, L. 

C. 90. (In that case the kinsmen 
assented, but such assent was not 
considered necessary in Narayanasami 
V. Kuppusamt (1S87), 11 Mad. 43, at 
p. 47, or in Ourulingaswami v. Rama- 
lakahmamma (1894), 18 Mad. 53, at 
p, 58), “ Mitakshara,” chap. L s. 11, 

para. 9. See “ Manu,” chap. ix. para. 
168. As to Jains, see A ^harfi Kunwar 
V. RupChand (1908), 30 All. 197 ; S. C, 
on appeal Rup Chand (Lala) v. Jamhu 
Parahad (1910), 37 1. A. 93 ; 32 AU. 
247 ; 14 C. W. N. 646 ; 12 Bom. L. B. 
402. 

* Rangvhai v. Bhagirthibai (1877), « 

2 Bom. 377 ; Narayanasami v. Kuppu- 
Sami (1886), 11 Mad. 43, at pp. 47, 
48. See Tarini Charan Chowdhry v. 
Saroda Sundari Basi (1869), 3 B. L. 
B. A. C. 146, at p. 160 ; 11 W. E. C. 
B. 468, at p. 476; Ourulingaswami 
(Sri Bedusu) v. RamaUhshmamma {Sri 
Balusu) { 1899), 26 1. A. 113, at p. 128 ; 
22 Mad. 398, at p. 408 ; 3 C. W. N. 
427, at pp. 436, 437 ; 1 Bom. L. R. 
226. See S. C. in CJourt below, Guru- 
lingaswami v. Rcmalakshmanma 
(1894), 18 MacL 63, at pp. 66, 69. &k 
Q, D. Banerjee Law of Marriage/’ 


2nd ed., p. 107) says that except in 
Southern India a mother can only 
give in adoption with the consent of 
her hushanej^ and relies on “ Manu,’* 
chap. ix. para. 168, “ Dattaka Mi- 
mausa,*’ s. 1, para. 15, and Dattaka 
Chandrika,*’ s. 1, para. 31. See, how- 
ever, “ Dattaka Chandrika,” s. 1, 
para. 32. 

® The precepts prohibiting a gift 
except in time of c^strebs are not 
rules of law. See “ Manu,” chap. ix. 
para. 168 ; Dattaka Mimansa," s. 4, 
paras. 19, 20 ; Mitakshara,” chap, 
i. s. 11, para. 10. 

* Putlahai v. Mohadu (1908), 33 
Bom. 107; 10 Bom. L. R. 1134; 
** Mitakshara,” chap. i. s. 11, paias. 
9, 10 ; ** Manu,” chap, ix., para. 168 ; 
“ Yajnavalkya,” ii., 130 ; Mandlik’s 
“ Hindu Iiaw,” p. 148. 

® Ibid. See “ Vasistha,” xv. Sb. 2, 
6 ; Colebrooke’s “ Digest,” vol. iii. 
p. 242 ; ” Manu,” chap. ix. para. 168 ; 
Lakshmappa v. Ramava (1875), 12 
Bom. H. ( 5 . 362, at p. 376. 

® Papamma v. F. Appa Rau 
(1893), 16 Mad. 384. 

^ Tara Munee Bibia {Mussummaut) 
V. Bev. Narayun Rai (1824), 3 Ben. 
Sel. R. 387 (2nd edition, 516) ; Jlfoa- 
tkoosavmy Naidu v, LiUchmydamm- 
mah, Mad. Dec. 1862, p. 96 ; Norton 
L. 0. L 66 (differing from Veeraper- 
mall PiUay v. Narain P%Uay (1801), 
1 Mad. N. C, 78, at p. *l09) ; “ Vya- 
vastha Darpana,” 825. 

® Collector of Bmtd v. Bhtraingji 
Voffhbaji (1873), 10 Bom. H. C. 235. 
See f^erwham v. Ningupa (1867), 10 
Bom. H. C. 2d5p note* 
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The power to give a son in adoption cannot be delegated to 
any person ; ^ but a father or mother may authorize another 
person to perform the physical act of giving a son in adoption 
to a named person,* 

It is not settled whether a lAinor father or mother can give 
his or her son in adoption. 

The Hindu few books do not expressly prohibit a minor from giving 
a son in adoption.® This is probably for the reason that the event would 
be unlikely to occur. The question apparently stands upon the same 
footing as t;}ie capacity to take in adoption,^ and, at any rate, a father 
who has not attained the age of discretion ® would apparently be incom- 
petent to give his son in adoption. As a Hindu minor ® cannot make a 
will, and apparently cannot appoint a testamentary guardian,^ it would 
seem unlikely that he would have power to dispose of a child, in respect of 
whose custody after his death he could make no provision. 

There seems no reSson why an adult father could not give to his minor 
widow power to dispose of his son in adoption. 


Delegation of 
right. 

Delegation of 
aot of giving. 


Gift of son by 
minor. 


It has been held that a Hindu father, at any rate if he is Abandonment 

‘ of Hindumn. 

not a Brahmin, does not lose his capacity to give his son in 
adoption by reason of his conversion to Mahomedanism.® 


In the case referred to the child had remained a Hindu. If the child 
also had become a Mahomedan,,the Hindu law of adoption would have been 
inapplicable. In spite of the above decision, there is a question whether 
a father, who has by his conversion adopted a system of law which does 
not recognize the adoption of sons, can retain a portion of the system 
which he has repudiated.® Act XXI. of I860 merely destroys the effect 
of any law or usage which inflicts a foi^eiture of rights or property upon 
persons changing their religion. In this case the forfeiture, if it can be so 
described, does not arise from an^ law or usage. There is, it is submitted, 
an abandonment of a right, by virtue of the voluntary assumption of other 
rights which are inconsistent with such right. The above decision is 
based upon aiithoiitiea which deal with the right of custody, which is a 
right known both to the system abandoned and tho system adopted. 


1 Bhagvandas Tejmcd v. BajTml 
(1873), 10 bom. H. C. 241 ; Bashetti^ 
appa V. Shivlingappa (1873), 10 Bom. 
H. C. 268. 

* Bhamsing v. Sanktbai (1901), 26 
Bom. 561 ; 3 Bom. 1^. B. 80 ; Jamm- 
hai V. Ba^fiand N<ihahhatU (1883), 
7 Bom. 225; Vijia/rangam v. Laks^ 
human (1871), 8 Bom. H. C. 0. C. 
244, at p. 267. 

• G. C. Sircar's ‘^Law of Adop- 
tion,” 1888, p. 371. • 

Ante, pp. 102, 103. 


® AfUe, p, 103. 

^ That is, a minor within the 
ineanmg of the Indian Majority Act 
(IX. of 1876). 

’ Post, p. 207. 

® Shamsing v. Santabai (1901), 25 
Bom. 561 ; 3 Bom. L. R. 89. 

• See JouxUa Bukah v. Dharum 
Singh (1866), 10 M. I. A, 511, at p. 
537 ; Abraham v. Abraham (1863), 9 
M. I, A. 199, at p. 243; 1 W. R. P. 
C. 1, at p. 6. 



182 wao MAY BB TAKEN* [CHAP. III. 

A father who has become a Brahmo does not lose his right 
to give his son in adoption.^ 

^aiMtiageof Where the father has given permission, a mother who has 
remarried can give her son in adoption, whether or not she 
belongs to a caste in which reiiarriage is customary.* 

the father has not given such permission it is unsettled whether 
she can give in adoption. In one case ^ it was said th£t she has such power 
and in another case ^ the power was denied. If a woman could he said 
to be acting as agent for her husband,'^ she would undoubtecfiy lose her 
power by her remarriage ; but the mother’s right is said to arise from her 
maternal relation, and not from any idea of agency.° The tenets of Hindu 
law did not contemplate remarriage. The Hindu Widows* Bemarriage 
Act,’ in some cases deprived her of her rights of guardianship, but it 
does not deprive a widow of any rights except in the matters provided in 
the Act. As a mother would not lose her right by loss of caste, or, it is 
submitted, necessarily by a change of religion,^ itris submitted that she 
does not lose her right by remarriage. 

/ 


Who may be taken in Adoption. 

Identity of The boy must belong to the same primary caste as that 
of his adoptive father.® 

For instance, a Brahmin cannot adopt !||r Kshatriya or a Spdra. 

The reason fur this rule is that the adoptive father rould not have 
married the natural mother, when a virgin, as she belonged to a different 
class.^® 

There seems to be nothing to prevent an adoption of a boy belonging 
to a different subdivision of the Sudra class,^^ as the weight of authority 


^ Kusum Kurnari Roy v. Satya- 
ranjan Das (1903), 30 Calc. 199; 
7 C. W. N. 784, 

* Puik^ai V. Mahadu (1908), 33 
Bom. 107; 10 Bom. L. R. 11&4; 
Panchappa v. Sanganhasaiia (1899), 
U Bom. 89 ; 1 Bom. L. R. 543. 

* PuUabai v. Makadu (1908), 33 
Bom. 107 ; 10 Bom. L. R. 1134. 

• Panchappa v. Sanganbasaioa 
(1899), 24 !^m. 89 ; 1 Bom. L. B. 545. 

^ See Dattaka Chandnka,” s. 1, 
para. 31. 

• AfUe, p. 130. 

’ Act XV. of 1856, 8. 3, po^t, pp. 

210 , 211 . 

® See anfe, p. 131. 

® See Mayne’s Hindu Law,’* 7th 
ed., pp. 177, 178 • 3kfai.au,” clmp. ix. 
paara. 168; 1* Mtakediaxa,’’ chap. L 


< 

B. 11, para. 9 ; Vyavahara Mayuk- 
ha,” chap. v. s. 5, para. 4 ; “ Battnka 
Mimansa,” s. 2, paras. 22, 23>25 ; 

Dattaka Chandrika,” s. 1, paras. 
12-16. See G. C. Sircar’s “ Law of 
^Adoption,” pp. 165, 357, 368. 

See postf p. 133. 

Deciuon of the Calcutta High 
Court in Regular Appeals, 274, and 
322 of 1886, referred to in 0. 0. 
Sircar’s ** Law of Adoption,” p. 166 ; 
see also pp. 357, 358, of the same 
work. See, however, Sutherland’s 
" SypopsiiB,” head. 2, parj, 1 ; “ Dat- 
taka Mu^nsa,” s. 2, paras. 35, 74- 
78, s. 3, paras. 1-3. It has been held 
that a Tilari (^n inferior Lingayat) 
may adopt a boy who is a Kulwadi ; 
Jukarqm v« Babaji (1899), 1 Bom. 
U H. 144. 
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is in favour of the legality of a marriage between persons belonging to 
different subdivisions of that class.^ 

No boy has a preferential or any right to be adopted, and N^jMeroutisi 
there is nothing to prevent the adoption of a stranger, even 
though there be a near relation Qualified for adoption. 

The texts which mesoribe the preferential adoption of a saptnda have 
not the force of )aw.^ 

It has been laid down that among the three twice-born 
classes, no one whose mother, when she was a virgin,® the father^o^ ♦ 
adoptive father (or the husband of a widow taking a boy in 
adoption), was by reason of propinquity barred from legally 
marrying, can be adopted,* but it is submitted that the pro- 
hibition should be confined to the sister’s son, daughter’s son, 
and mother’s sister’s son.® 

This rule in its present form was first enunciated by Mr. Sutherland 
in his “ Synopsis.*' ^ He deduced this rule from a rule which had reference 
to the obsolete practice of niyoga, which, when used in this sense, means 
the appointment of a kinsman to raise up issue by the wife of a childless 
husband, or Sf one deceased without leaving children.^ 

A text of Saunaka ® requires the boy adopted to bear “ the reflection 


^ Ante, p, 34. 

* Uina Deyi {SrimaU) v. Gokoola- 
nund Das Mahdpatra (1878), 5 I. A. 
40; 3 Calc. 687 ; 2 C. L. R. 61. 
S. C. in Court below, Gocoolanund 
Das V. Wooma Daee (1875), 15 B. L. 
R. 406 ; 23 W. R. C. R. 340 ; i)%- 
ma Dagu v. Bamkrishna Chimnaji 
(1886), 10 Bom. 80 ; Babaji Jivaji v. 
Bhagirthibai (1869), 6 Bom. H. C. A. 
C. 70. 

‘ See Sriramulu v. Bamayya (1881). 
3 Mad. 15. * 

* Miimhshi v. Bammsda (1887), 
11 Mad. 49. (In this case the pro- 
hibition was laid down as a general 
rule of Hindu law without reference 
to any distinction between the twice- 
born classes and Sudros, but the 
judgment is based upon oonsiderationB 
inappHcablp to Sudras.) Go>pal Nar~ 
har Safray v. Banmani Ganesk Sa~ 
fray (1879), 3 Bom. 273 ; BhagiHh^ai 
V. Badhabai (1879), 3 Bom. 298; 
Jivani Bhai v. Jim Bhai (1865), 2 
Mad. H. 0. 462. See also judgment 
of Banerjee, in BAaptcoa Sivgih v. 


Bhagwan Singh (1896), 17 All. 294; 
Haran Chunder Ban&rji v. Hurro 
Mohun Chuckerhutty (1880), 6 Calc. 
41, at p. 47 ; 6 C. L. R. 393, at p. 
398 ; Vyas Chimardal v. Vyaa Bam- 
chandra (1699), 24 Bom. 473 ; 2 Bom. 
L. R. 163. 

® See Bamchandra v. Oopal (1908), 
32 Bom. 619 ; 10 Bom. L. R. 948, 
post, p. 135. 

* Stokes’ “ Hindu Law Books,” p. 
664. As to the rules of exclusion 
by reason of propinquity in the case 
of marriage, see ante, pp. 34-39. 
Where the adopting father has himself 
been removed from his natural family 
by adoption this rule would debar him 
from adopting the son of a woman 
whom he could not have married 
before being so removed, and also the 
son of one whom he could not have 
married after having been so removed. 
See Mad. Dec. of 1858, p. 117. 

* Wilson’s “ Glossary,** p. 380, 

® “A rishi of nnquestioned 
anthoiity.” ^ 
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of a son.” Netnda Pundita * in construing this text, held that the resem- 
blance must consist in the capability to have sprang from (the adopter) 
himself, through an appointment (to raise up issue on another’s \vife), and 
so forth,^ as (in the case) of the son, of a brother, a near or distant kinsman* 
and so forth.” 

As the practice of niyoga is novi obsolete,^ the rules by which it was 
regulated in respect of the person selected for appointment are not, as 
such, now used for the purpose of testing the capability of the person to* 
be adopted, but in their place the rules as to the prohibited degrees in 
the case of marriage have been substituted. ^ 

•The two sets of rules have been held not to conflict,^ but they do not 
appear to completely coincide.® “ Prohibited connection in the case of 
marriage has reference to the relationship in which the couple between 
whom marriage is proposed stand, irrespective of marriage, and when the 
girl selected for marriage is a maiden. But prohibited connection in the 
case of niyoga has reference to the relationship between a married woman 
and the person who is apix)iiited to beget a child upon her- . . . The 
rules of prohibited connection had a common objeot in both cases, viz. 
the prevention of incest. 

In the case (jf marriage, there are three prohibitions,® viz. — 

(i.) The couple between whom marriage is proposed should not bo 
sapindas ; 

(ii.) They should not be sagoiras ; and 

(iii.) There should be no Viraddha 8anbandha or contrary ^relationship, 
that is, such relationship as would render sexual connection between them 
incestuous. This contrary relationship is defined as consisting in the 
couple being so related to each other that b^?^ analogy the one is the father 
or the mother of the other, as, for instance, the daughter of the wife’s 
sister and the sister of the patoiiial uncle’s wife.” ^ 

According to the niyoga rule, “ The relations prohibited for adoption 
by a man arc : the paternal uncle, the maternal uncle, the brother, the 
four first cousins on paternal and maternal side, the brother-in-law, the 
Bister’s son, and the daughter’s son.” ® ^ Of these the father’s brother’s 
son, and the mother’s brother’s son,® would not be excluded by the marriage 
rules. 

Whatever may have been the origin of the rule prohibiting the adoption 


1 “ Dattoka Mimansa,” s. 5, para. 
16. 

* “ The phrase ‘ so forth ’ is ex- 
plained to refer to a legal marriage 
having beem possible between the 
adopter and the mother of the boy 
fixed for adoption.” Sriratnulu v, 
liamayya (1881), 3 Mad. 15, at 16. 

* See ante, p. 96. 

* Minakshi v. Eamanada (1887), 
11 Mad. 49, at p. 54. See also 
Bhagwan Singh v. Bhagwan Singh 
(1896), 17 All. 294, at p. 322. (In 
the appeal in this case (1899), 26 1. 
A. 153 ; 21 All. 412 ; 3 C. N. W. 


^54, 1 Bom. It, E. 311, this view was 
not disturbed.) 

* See Bhattacharya’s “ Hindu Law,*" 
2nd ed., p. 169. 

* Ante, pp. 34-40. 

^ MinaJeehi v. Rcmanada (1887), 
11 Mad. 49, at p. 53. Marriage 
between a Hindu and the daughter 
of his wife’s sister was ^eld to be 
valid in Bagavendra Rau v. Jayaram 
Ran (1897), 20 Mad. 283. 

® G- C. Sircar’s “Law of Adop- 
tion,” p. 322, and see preceding pages. 

® See<* Virayya v. Hanumanta 
(1690), 14 Mad. 459* at p. 461. 
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of a boy, whose mother the adoptive father could not have married, it 
has been held in Madras that the Courts cannot now go behind it and teat 
the validity of an adoption by the roles wMch governed the obsolete 
system of niyoga^ 

It remains to be seen whether the Judicial Committee will, when it 
becomes necessary to lay down a gdteral rule on this subject, accept 
the rule of prohibited degrees in marriage laid down in India, or will 
accept the niyoga rule, enunciated in the ‘^Dattaka Mimansa,*’ or will 
confine the prohibitions to the three cases which have hitherto been 
considered Ijy the Committee,^ viz. those of the sister’s son, daughter’s 
son, and mother’s sister’s son. These are the only cases specified by the 
sages Saunaka and Sakala,^ from whoso texts Nanda Fandita, in the 
“ Dattoka Mfbansa,” based the niyoga test of exclusion. 

The Bombay High Court confines the prohibitions to sister’s son, 
daughter’s son, and mother’s sister’s son.^ This view is, it is submitted, 
the preferable one. 

The high authority of the Dattaka I^L'mansa ” ® miglit possibly give 
a preference to the niyoga test of exclusion ; but with regard to the analogy 
between the DaiUika form of adoption and this obsolete practice the- 
Judicial Committee has said,^ ** as a ground for judicial decision these- 
speculations are inadmissible, though as explanatory arguments to account 
for an actual practice they may be deserving of attention.” 

The burden of proving a special custom to tho contrary amongst any special 
members of thpse three classes, prevalent, either m their caste, or m a par- custom, 
tioular locahty, lies upon him who avers the exibtoncf' of that custom.’ 


In the following cases, which fall within the above-mentioned instances of 
rule, adoptions have been hold to be invalid. 

(a) Daughter's son.® 


^ Sec Virayya v. Hanwrmnta 
(1890), 14 Mad. 459, at p. 461. 

^ Bhagimn Singh v. Bhagwan S%nf^ 
(1899), 26 1. A. 153; 21 All. 412; 
3 C. W. N. 454. 

^ As to the construction of Sa- 
kala’s text, see WMai v, Heerbai 
(1909), 34 Bom. 491, at p. 495; 11 
Bom. L. R. 1172. 

*• Bamchandm v. Qopal (1908), 32 
Bom. 619 • 10 Bom. L. R. 948. 

® Bhagivan Singh v. Bhagwan Singh 
(1899), 26 I. A. 153, at p. 161 ; 21 
All. 412, at p. 419 ; 3 C. W. N. 454, 
at p. 457 ; 1 Bom. L. R. 311 ; CoU 
lector of Madura v. Moottoo Bama- 
Unga Sathupathy (1868), 12 M. I. A. 
397, at pp. 435, 437 ; 1 B. L. R. P. C. 
1, at pp. 11, 13 ; 10 W. R. P. 0. 17, 
at pp. 21, 22 ; Wtman BaghufoAi Bova 
V, Krishnaji Kaehiraj Bova (1889), 
14 Bom. 249, at p. 259 Uma iBunker 
Moitro y. M&li JKomul Mozumdar 


(1880), 6 Calc. 256, at p. 265; 7 
C. L. R. 145, at p. 154 ; Bajendro 
Naratn Lahoree v. Saroda Soonduree 
Dalee (1871), 15 W. R. C. R. 648. 

® Collector of Madura v. Moottoo 
Bamahnga Sathupalhy (1868), 12 M. 
I. A. 396, at p. 441 ; 1 B. L R. P. C. 
7, at p. 16 ; 10 W. R. P. C. 17, at 
p. 23 ; Raghunadha (Sri) v. Brozo* 
kishoro (Sn) (1876), 3 I. A. 164, at 
p. 190 ; 1 Mad. 69, at p. 80 ; 26 W. 
R. C. R. 291, at pp. 301, 302, 

’ Oopal Narhar Safray 'v. Hanmant 
Qaneah Safray (1879), 3 Bom. 273, 
at pp. 296, 297. See Vayidtnada v. 
Appu (1885), 9 Mad. 44, at pp. 45, 
46; Minakshi v. Batnanada (1887), 
11 Mad. 49, at p. 66; Lali v. Mur- 
mhar (1901), 24 All. 195, at p. 205. 

* Bhagwan Singh v. Bhagwan Singh 
(1899), 26 1. A. 163, at p. 160 ; 21 
All. 412, at p. 418 ; 3 a W. % 454, 
at p. 456; I Bom. L. R. 311 ; G'ojrof 



186 


BEIiATIOKeHIP. 


[chap. III. 


Brahmins in the Tanjore, Triohinopoly, and Tume'V'elly districts^ by 
oufitoniy adopt daughter's sona*^ There seems to be a ftiiViiln-r custom 
among the Nambudri Brahmins of Malabar,* and it h a« been held * that 
in the Southern Mahratta oountiy the prohibition of the adoption of a 
daughter’s son is not universally in force. In the Punjab there is fre- 
quently such a custom.^ I 

(b) Sister’s son.® 

By custom, Brahmins in the Tanjore, Trichinopol^ and TinneveUy 
districts,® the Bohra Brahmins of the northern districts of^he North- 
western Provinces,^ and the Nambudri Brahmins of Malabar,® and Saras- 
wat Brahmins of Kanara ® adept sister’s sons. It has also been held that 


Narhar Safray v. Hanmant Oanesh 
Safray (1879), 3 Bom. 273; Bha* 
girthibai v. Jtadhabai (1879), 3 Bom. 
298 ; Jivani Bhai v. Jivu Bhai (1865), 
2 Mad, H. C. 462, at pp. 467, 468. 

1 Vayidinada v. Appu (1885), 9 
Mad. 44. 

* See Vtshnt^ Nambudri {EranjoU 
Illath) V. Krtahjian Namhudr% (Eranjoli 
Illaih) (1883), 7 Mad. 3. 

* Nan% (Bai) v. Chumlal (1897), 22 
Bom. 973, at p. 976. 

* See Bup Narain v. Gopcd Devi 
(1909), 36 I. A. 103 ; 36 Calc. 780 ; 
13 C. W. N. 920 ; 10 Bom. L. R. 833. 

® Bhagwan Singh v. Bhagwan Singh 
(1899). 26 I. A. 153, at p. 160 ; 21 
All. 412, at p. 418 ; 3 C. W. N. 454, 
at p. 456 ; 1 Bom. L. R. 311 ; Lali 
{Muasammai) v. Murlt Dhar (1906), 
33 I. A. 97 ; 28 AU. 488 ; 10 C. W. N. 
730; Narain Das {LcUa) v. Eamanuj 
Dayal {Lala) (1897), 25 I. A. 40, at 
p. 52; 20 AU. 209, at p. 217; 2 
C. W. N. 193, at p. 195 ; Sundar 
(Muaaammat) v. Parhati {Mussammat) 
(1889), 16 1. A. 186, at p. 193 ; 12 
All, 61, at p. 56. S. C. in Court 
below, Parbati v. Sundar (1886), 8 All. 
1 • Bajcoomar Loll v. Bisseaaur Dyal 
(1884), 10 Calc. 688, at p. 693; 
NajriMarnmal v. Balaramacharlu (1863), 
1 Mad. H. C. 420; Qopalayyan v. 
Baghu/patiayyan (1873), 7 Mad. H. G. 
250 ; Kora Bh/unko Takoor {Doe dem) 
V. Munnee (Be&ee) (1815), East’s 
notes, case 20 ; Mori. Dig. vol. i. 
p. 18 ; ShiblaU v. Biahumher^ S. D. 
A. N. W. P. 1866, p. 25. In Bama- 
linga Pillai v. Sadaaiva Pillai (1864), 
9 M. I. A. 510 ; 1 W. R. P. C. 25, 
the adoption of a sister’s son was 


upheld. The parties were said in the 
report to be Vaisyas. The question as 
to the validity of the adoption was 
raised, but the case was determined 
on the ground that the title of the 
respondent was admitted by the ap- 
peUant’s father. In Jivani Bhai v. 
Jivu Bhai (1865), 2 Mad. H. C. 462, 
at p. 467, it was asserted that the 
parties to the case of Bamalinga PtU 
la% were clearly Sudras. See also 
Oopal Narhar Safray v, Hanmant 
Ganeah Sap ay (1879), 3 Bom. 273, 
at pp. 282, 283. In Qanpatrav Vi- 
reahyftr v. Vithoba Khandappa (1867), 
4 Bom. |1. C. A. C. 130, the adoption 
of a sister's son was upheld, but the 
parties were evidently Sudras (see 
Gopal Narhar Safray v. Hanmant 
Ganeah Safray (1879), 3 Bom. 273, 
at p. 282). In Bhagwan Singh v. 
Bl^agwan Singh (1895), 17 AU. 294, 
at p. 302, it is said that the parties in 
Ganpatrav^a case were Vaisyas, but 
that the Court erred in supposing 
that the parties in BanmalingaPiUai'a 
case were other than Sudras. 

^ ® Vayidin€ida v. Appu (1885), 9 
Mad. 44. 

^ Chain Sukh Bam v. Parhati 
(1891), 14 AU. 53. In an Agra case 
{Lali V. Murlidhar (1901), 24 AU. 
195, at pp. 197, 205), an unsuccessful 
attempt was made to prove that a 
Bohra Brahmin could adopt his sister’s 
son. ^ 

® Viahnu Nambtidfi {EranjoU lUath) 
V. Kriahnan Nambudri {Eranjoli lUath) 
(1883), 7 Mad. 3. 

■ Manjunath v. Kavefibai (1902), 
4 Bom. rL. R. 140, 
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in the SoothemHaJustta ootmtij the ptohibition d the adoption of sister’s 
eons is not univeMaHy in force.* 

It haB been held that a sister’s daughter’s son would be 
inadmissible for adoption.^ 

Such adoption is permissible in tl^ Telegu and Tamil country where 
a marriage between a maternal unde and his niece is allowed.’ 

(c) Mother’^ sister’s son.* 

{d) The son of the daughter of a sagoira.^ 

It seems that the adoptions of the following are prohibited, 
not by the*marriage rule, which is inapplicable, but by express 
authority, viz. : — 

(i.) Brother.® 

In the Deccan -the ^option of a younger brother is permitted.* 

(ii.) Stepbrother.® 

(iii.) Paternal and maternal uncles.® 

Having regard to the prohibition as to the age *** of the adopted son, this 
case is unlikely to occur except, perhaps, in Western India.** 

It has b^eu held that the adoptions of the following persons 
are permissible, except in the case where the natural mother 
of the boy happens to be a person whom, as a virgin, the adoptive 
father could not lawfully have married. 

(a) Brother’s son’s son.*® 


1 Nam (Bai) v. Chunil^ (1897), 22 
Bom. 973, at p. 976, 

* Venkata y. 8ybhadra (1884),* 7 
Mad. 548, at p. 549. As to a half- 
sister’s daughter’s son, see Karunabdi 
Oanesa Batnamatyor v. Qopala Batna- 
maiyar (1889), 7 I. A. 173, at p. 177 ; 

2 Mad. 270, at p. 279. • 

^ VenkcUa v. Svbhadra (1884), 7 

Mad. 548, at p. 649. 

* Bhagwan Singh v. Bhagwan Singh 
(1899), 26 1. A. 153 ; 21 All. 412 ; 

3 C. W. N. 464; Walhai v. Heerhai 
(1909), 34 Bom. 491 ; 11 Bom. L. R. 
1172. 

s MiiUtJffhi V. Mamanada (1887), 
11 Mad. 49. See, hovevor, Baga^- 
vendra Bau v. Jayaram Bau (1897), 
20 Mad. 283^ at p. 289, and ante, p. 34. 

* Sriramvhi t. Btmayya (1881), 3 
Mad. 16, at p. 10. See Runjfet Sing 
(Baboo) V. Obhpi I^arain Singh ^1817), 


2 Ben. Sel. R. 245 (2nd edition, 315) ; 

Dattaka Mimansa,” s. 5, para. 17. 
The niyoga rule (ante, p. 134) ex- 
cluded brothers and step-brothers. 

* See Huehui Boo Mankur v. Go- 
vtnd Boo Balwunt Boo Mankur (1821), 
2 Borr. 75, at p. 86 ; Steele, 44. 

® Snramuht v. Bamayya (1881), 3 
Mad. 15, at p. 16. 

* Hat an Chunder Banerji v. Hurro 
Mohun ChuckerhtUty ^1880), 6 Calc. 
41, at p. 47 ; 6 0. L. R. 303, at 
p. 398 ; ** Dattaka Miinansa,” s. 6, 
para. 17 ; Sircar’s Law of Adop- 
tion,” p. 327 ; Macnaghten’s “ Hindu 
Law,” vol. i. p. 67. 

Post, p. 141, 

Post, p. 141. 

1* Haran Chunder Banerji v. Hurro 
Mohun Chuckerbutiy (1880), 6 Calo. 
41, at p. 48 ; 6 C. L. R< 393, at p. 
400; Morun Moec Debtah r. Bejoy 


Prohibition 
based upon 
niyoga rule. 


Instances 
where rale 
does not 
apply. 
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Q>) Paternal uncle’s son.^ 

(c) Paternal uncle’s son’s son’s son.® 


Sudraa. 


Relationship 
of adopting 
mother to 
natural father. 


iThere can equally be no objection to the adoption of a paternal uncle’s 
eon’s son.® 

t 

(d) The son of the mother’s father’s brother’s daughter’s 

daughter.* , 

(e) The -wife’s brother.® 

■ (f) The -wife’s brother’s son.® 

(si) The wife’s sister’s son.’ , 

The rule as to the relationship between the adopting father 
and the natural mother ® has no application to Sudras.® 

Relationship between the adopting widow, or the wife of the 


Kishto Qosaamee (1863), W. R. Sp. 
No. 121. / 

1 Virayya v. Hanumanta (1891), 
14 Mad. 459 ; an unreported decision 
of the High Court of Bengal referred 
to in Sircar’s “ Law of Adoption,” 
p. 340. The paternal uncle’s son is 
excluded by the niyoga rule of 
exclusion {anle, p. 134). 

* Haran Chunder Banerji v. Hurro 
MoJiun Chuckerhuity (1880), 6 Calc. 
41, at p. 47 ; 6 C. L. R. 393, at p. 
399. 

® In Venkata v. Suhhadra (1884), 
7 Mad. 648, the boy was the son cf 
the paternal uncle’s son, but no 
objection was made to the adoption 
on this ground. Such adoption is 
said even to be commendable. Sircar’s 
V. Law of Adoption,” p. 348. 

® Venkata v. Svbhadra (1884), 7 
Mad. 648. In this case, Sastri G. C. 
Sircar points out (“ Law of Adop- 
tion,” p. 348) that having regard to 
the Mitakshara system of computa- 
tion of degrees, the Court was in 
error in oonudering that the adopting 
father could, under the general Hindu 
law, have married the natural mother. 
Such marriage seems to have been 
permissible by a usage to which the 
parties were subject. 

® Kriehniengar v. Vanamalay lyen- 
gar. Mad. Dec. of 1856, p. 213 ; 
Bunganaigim v. Natfte^evaya Pillay, ^ 
^Mad* Dec. of 1867, p. 94; Muvee 


Bhvdr V. Roopshunkar Skunkerjee 
(1823), 2 Borr. 666. 

“ Sriramulu v. Ramayya (1881), 3 
Mad. 16, at p. 17. See Nani (Bai) v. 
Chunilal (1897), 22 Bom. 973, at p. 
979. 

’ Gunga (Baee) v. Sheoshunkur 
{Base) (1832), Bom. Sel. R. 73, at 
p. 76. 

® Antef jg. 133, 

® See Bhagwan Singh v. Bhagwan 
Singh (1899), 26 I. A. 163, at p. 160 ; 
21 All. 412, at p. 418 ; 3 0. W. N. 
464, at p. 452. In Ramalinga Pillai 
V. Sadaeiva Pillai (1864), 9 M, I. A. 
51(J; 1 W. R. P. C. 96, where the 
parties wore Sudras, an adoption of a 
sister’s son was upheld. The marginal 
note of the report erroneously de- 
scribes the parties as Vaisyas (see 
Jivani Bhai v. Jim Bhai (1866), 2 
Mad. H. C. R. 462, at p. 407), but it 
does not appear whether the Judicial 
Committee were aware, that the 
parties were Sudras. Nunkoo Singh 
V. Purm Dhun Singh (1869), 12 W. 
R. C. R. 366 ; Jiwan Lot v. Kallu 
Mai (1906), 28 All. 170 ; Ragcoomar 
Loll V. Biaeeaswr Dyal (1884), 10 
Calc. 688, at p. 693 ; Va^inada v. 

(1886), 9 Mad. 44, at p. 53 ; 
Chinna Nagayya y. Pedda Nagayya, 
(1875), 1 Mad. 62; Phmdo v. 
Janginath (1893), 15 AH. 327 ; ZakaJi^ 
mappa 7. Ramam <1870), 12 Bpm. 
H. C, 364. 
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adopting father, and the natural father of the boy is no impedi- 
ment to an adoption. 


This is in acoordanoe with the views now adopted by all the High 
Courts at Allahabad,^ Madras,^ and Bombay.^ The question does not 
seem to have been decided by the Higb^*ourt of Bengal. 

Nanda Pandita held that a woman must not adopt her brother’s son.^ 
His view was acoe^tedijn two oases.® It is sopxwrted by Dr. Jogendronath 
Bhattacharya, who carries the rule to its logical conclusion, and in the 
case of an adoption by a woman excludes from adoption the sons of men 
between whom and her there could be no legal niyoga or appointment to 
raise issue.® This is also the opinion of Sastri Gopal Chundra Sircar.^ 


There is no ground for holding that the adoption of a relation No reatnetion 
is limited to a particular generation.® tfon. 

It is said that ip the Punjab no adoption is rendered in- Punjab, 
valid by any relationship between the adopting and natural 
parents.® 

Adoptions of daughter’s sons, sister’s sons, brother’s sons, daughter’s ' 
and sister’s sons, by members of twice- born classes, have been upheld 
in the Punjab^® 

Jains are apparently not bound by any restrictions as to 
the relationship between adTopter and adopted. 


1 Jai Singh Pal Singh v. Bijai Pal 
Singh (1904), 27 All. 417, differing 
on this question from Baitas Knar 
V. Lcuihman Singh (1875), 

N. W. P. 117. 

* Siiramalu v. Bamayya (1881), 3 
Mad. 15. 

* Nani (Bai) v. Chunilal (1897), 22 
Bom. 973 (a case from Gujarat). Sees 
Qiriovoa v. Bhimaji Baghunath (1884), 

9 Bom. 58, which was a case from the 
Southern Mahratta country, where 
the prohibition of the adoption of a 
daughter’s or sister’s son is not 
universally in force. 

* “ Dattaka Mimansa,” s. 2, paras. 
33, <34. See Sutherland’s Synopsis. ” 
Stokes’ “ Hmdu Law Books,” p. 666. 

® Battas Kuar (Jfuast.) v. Lachman 
Singh (1876), 7 K W. P. 117. Dagum- 
haree Dabee v, Turamoney Dahu 
(1818), Maonagbten’s Coi^era- 
tions,” 170 ; 1 Morley’s it Digest,” 


19.^ In the latter case Nanda Pandita’s 
rule was extended to an uncle’s son. 

® “ Commentaries on Hindu Law,” 
2nd ed., 166. 

^ ” Law of Adoption,” p. 332. 

® Haran Chnndcr Banerji v. Hutro 
Mohun Chnekerbutty (1880), 6 Calc. 
41, at p. 48 ; C C. L. It. 393, at p. 
399. It was there contended that a 
brother's son’s son could not be 
adopted, although a brother’s son 
could be adopted. 

® See cases referred to in Sircar’s 
“ Law of Adoption,” pp. 341, 342 ; 
Kattigon’s “ Digest,” 7th ed., 66 ; 
Bup N a/rain v. Gopal Dtvi (1909), 
36 I, A. 103; 36 Calc. 780; 13 
C. W. N. 920 ; 10 Bom. L. R. 833. 

Sircar’s “ Law of Adoption,” pp. 
^41, 342. 

Among the Jains adoption is a 
mere t€»mporal arrangement, and has 
no spiritual object. Asharfi Kunwar 
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Among Jains a daughtepr's son may bo adopted.^ 




Oi^y son. 


An adopted son cannot adopt from his adoptive family a 
boy whom he could not have adopted if he had been a natural 
son of his adoptive father.* i 

An only son, or any one of several sons, can be 
adopted.® • , 

A widow can give her only son in adoption.^ ^ 


There was for a long time a oonflict in the Indian Courts^ to whether 
an only son could be given in adoption,® but in 1899 it was definitely 
settled that he oould be so given. The power to adopt an elder or any 
one of several sons was settled much earlier.® 


V. Rup Chand (1908), 30 All. 197 ; 
S. C. on appeal/^^^p Chand (Lala) v. 
Jamhu Parakad (1910), 37 1. A. 93; 
32 AU. 247 ; 14 C. W. N. 645; 12 
Bom. L. R. 402 ; Bhagvandaa Tejiml 
V. Rajmal (1873), 10 Bom. H. C. 241, 
at p. 262. 

^ Sheo 8ingh Rai v. Dakho {Mussu- 
mat) (1878), 5 1. A. 87 ; 1 All. 688 ; 

2 C. L. R. 193 ; Lakhmi Chand v. 
Oatto Bai (1886), 8 All. 319 ; Hassan 
Ali V. Naga Mai (1876), 1 All. 288. 

® See Sircar’s “ Law of Adoption,” 
p. 387. 

® Ourvlingaswami (Sri Baltisu) v. 
Bamaktkahmawma (Sri Balusu),Badha 
Mohun V. Hardai Bibi (1899), 26 I. A. 
113; 22 Mad. 398; 21 Ali. 460; 

3 C. W. N. 427 ; 1 Bom. L. R. 226 ; 
Vyas Chimanlal v. Vyas Bamchandra 
(1899), 24 Bom. 367; 2 Bom. L. R. 
163. 

* Krishna v. Paramshri (1901), 26 
Bom. 537, at p. 542 ; 3 Bom. L. R. 
73, where it is said, Now that the 
recent decisions have established the 
fact that the gift of an only son is not 
blamable, the implied effect ceases to 
be operative, and no restriction can 
be placed on the widow’s power to 
make a valid gift of an only son.** 
It was not necessary to decide in 
Balusu Qurutirigaswami's case whether 
a widow would have power to give an 
only son in adoption. In Somasch* 


Kara Baja v. Svbhadramaji (1882), 6 
Bom. 524, following Lakshmappa v. 
Bamava (1876), 12 Bom. H. C. 364, 
at p. 396, it was held that an authority 
by the husband to give in adoption, 
even as a dvyamashya^ana (post, pp. 
184, 185), would not be implied in 
the case of the adoption of an only 
son. See also Debee Dial v. Hur Hot 
Singh (1§28], 4 Ben. Sel. R. 320 (new 
edition, 407 ). The decision in Krishna 
V. Paramshri is supported by the 
views expressed by the Judicial Com- 
mittee in Balusu OuruUngcLswami^s 
case, 26 1. A. at pp. 127, 128 ; 22 
Mad. at pp. 407, 408; 21 All. at 
p]^. 469, 470 ; 3 C. W. N. at pp. 436, 
437 ; 1 Bom, L. R. 226. 

^ For a discussion of the earlier 
cases on this subject, see Mayne’s 
“ Hindu Law,” 6th ed., pp. 180-189 ; 
^th ed., pp. 153-161 ; and Sircar’s 
“ Law of Adoption,” pp. 298-306. 
For a discussion of the texts and the 
views of the commentators and other 
authorities, see Sircar’s “ Law ot 
Adaption,” pp. 282-298. 

^ See Ssetaram v. Dhmnook Dkaree 
Sahye (1863), 1 Hay, 260; Janokee 
Dehea v. Qopaid Atharj^ (1877), 2 
Calc, 365; Janmibai v. Eaychmd 
Nahakhand (1883), 7 Bom. 225; 
Kashibai v. Talia (1883), 7 Bom. 
221 . 
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According to the Bengal ^ and Benares * schools, in the ^^* *. ^* 
case of the three higher classes the adoption must take place 
before the boy is invested -with the sacred thread ; • in the case 
of Sudras it mnst take place before marriage.* 

An nnmarried Sudra, of any ago, who is in other respects Sndtaa. 
qualified, can be adopted according to all the schools.* 

In the Mayyas# Presidency the same rules apply,® except Madras, 
that a Brahmin boy of the same goira ^ can be adopted after 
the thread ceremony has been performed, but before ^ 
marriage.® , 

In Western India there is no objection to the adoption of a Westemindia, 
married man even if he has children.® 


1 BuUahakant Chowdree v. Kishen- 
prea Dctssea Ctmod/ram (1838), 6 
Ben. Sel. R. 219 (2nd ed., 270). (This 
was a case of Sudras.) Eamkiahorc 
Ackarj Chowdree v. Bhoohunmoyte 
Debea Choudrain, Ben. S. B. of 1859, 
229, at pp. 236, 237, affirmed on 
review, Ben. S. B. of 1800, vol. i. 
485, at p. 490. On appeal this 
question did not arise (Bhoobun Moyte, 
Debia v. Ramkishore Ackarj Cltowdhry 
(1866), 10 M. 1. A. 279; 3 W.* R. 
(P. C.) 16). See Keruinaraen v. 
Bhobinesree {Mv^eummaut) (1806), 

1 Ben. Sol. R. 161, note to p. 162 
(2nd eel, 213, note to p. 214). See 
Battal^ Mimansa,’’ iv. 22 ; Bat- 
taha Chandiika,^’ ii. 25, 30 (Suther- 
land’s note), 31. 1 W. MaonaghtA, 
73, note. This 'is disputed by G. C. 
Sircar (“ Law of Adoption,” p. 362), 
who contends that the investiture in 
the natural family is not a bar to an 
adoption. As to the effect of an adop<« 
tion when the ceremony of tonsure has 
been performed in the natural family, 
see post, p. 186. 

* Ganga Sakai v. Lekhraj Singh 
(1886), 9 All. 263, at p. 328. See Rup 
Chand (Lala) v. Jamhu Paralwd (1910), 
37 I. A. 93 ; 32 All. 247 ; 14 C. W. N. 
545 ; 12 Bom. L. R. 402. 

^ As to ^he age for such investi- 
ture, see Oolebrooke, note to ” Bat- 
taka Mimansa,” s. 4, para. 23 ; Cble- 
brooke’s “ Bigejit,” vol. iiL p. 104. 

‘ BuUdbakani Chowdm v. ^iahen- 
pr&a Daaaea Chovdrain (1838), 6 Ben. 


Sel. R. 219 (2nd ed., 270) ; Niira- 
daye (Ranee) v. Bkolanath Doss, Ben. 
S. B. A. 1853, p. 663; “Battaka 
Chandrika,” ii. 29, 32 ; Strange’s 
“ Hindu Law,” vol, i. p. 91, 

® See Papamma v. V. Appa Ran 
(1893), 16 Mad. 384, at pp. 396, 397, 
in which case the C^urt considered 
that the adoption of an unmarried 
man of over forty years of age would 
not be invalid on the mere ground 
of age. 

® Pichuvayyan v, SMayyan (1889), 
13 Mad. 128 ; Chetty Colvm Praaunna 
Ve7u:atachdla Reddyar v. Chetty Colum 
Mgodoo VencatacheUa Reddyar, Mad. 
S. B. A. 1823, p. 406 ; Sevagamy 
Nachiar v. Mooto Vizia Raghoonadha 
Satoopathy, ibid, p. 101. Strange’s 
“ Hindu Law,” vol. i. pp. 87-91 ; 
coses in vol. ii. at pp. 87, 102, 109, 
110; Sreencvassien v. Sashyummal, 
Mad. Bco. of 1859, 118 ; Veerapermdll 
Pillay V. Naram Pillay (1801), 1 Mad. 
N. C. 78. See Vi/thilinga Muppanar 
V. Vijayaihammal (1882), 6 Mad. 43. 
As to Sudras, see Pappamma v. F. 
Appa Ran (1893), 16 Mad. 384, at p. 
396. 

’ As to the meaning of 
see ante, p. 35. 

® Viraragava v. Ramalinga (1883), 
9 flad. 148 ; Pichuvayyan v. Subhay- 
yan (1889), 13 Mad. 128. See P. 
Venka.desaiya v. Veidcata Charlu 
(1866), 3 Mad. H. C. 28. 

® Mhahabai v. VUhoha Khat^appa 
QvUve (1862), 7 Bom. H. C. App. 
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boy and 
adoptee. 


Punjab^ 


Jains. 


It has been held that a married Sudra of a different gotm ean be adopted/ 
and the adoption of a married Brahmin of a different gotra^ having children 
at the date of his adoption has been upheld.^ When he is of the same 
gaka it follows that there can be no objection.® 

The rule of Hindu law requiring a difference of age between the adoptive 
father or mother and the boy/ apparently merely directory.® 

If a boy, eligible in other respects, upon whom the ceremonies of 
chvdakarma (tonsure) and upamyana (investiture with the sacred thread) 
have not been performed in his natural family, can^be pbtained, he should 
be preferred, but the fact that such ceremonies have been performed does 
not invalidate the adoption.® 

In the Punjab there is no limit of age, and the performance of the 
thread ceremony or of marriage in the family does not invalidate the 
adoption.’ 

Among Jains there is no limit of age,® and a married man may be 
adopted.® In a case of Agarwala Jains, who belong to the twice- bom 
classes, the Privy Council upheld an adoption of a married man, but 
pointed out that the custom would have to be prcjved in each case. 


Orphan# 


An orphjan, whether he be a minor or an adult, cannot be 
adopted. 

This follows from the rule that only a father or mother can give in 
adoption,^® 


xxvi. See Sadashiv Moreehvar Oliate 
V. Hari Moreshvar Ghate (1874), 11 
Bom. H. C. 190. As to the effect of 
the adoption upon the rights of his 
children, see post, pp. 172, 184. 

1 Laksniappa v. Ramava (1876), 
12 Bom. H. C. 364. See also Nathiji 
Krishnaji v. Hari Jagoji (1871), 8 
Bom. H. a (A. C.), 67. 

* Dharma Daga v. Ramkrishna 
Chimnaji (1885), 10 Bom. 80. See 
also Lahmmppa v. Ramava (1875), 
12 Bom. H. C. 364, at pp. 371, 373. 

® See Brijhhookunjee Muharaj 
(Sree) v. Oohoolooteaojee Muharaj 
(Sree) (1816), 1 Borr. 181, at p. 196, 
where the adoption of a married 
Brahmin of 45 years of ago belonging 
to the same goira was upheld. . 

* Steele, pp. 44, 182 ; V. N. 
Mandlik, p. 471. 

® Oopal Balkriahna KenjaU v. 
YUlmu Raghunaih Kenjale (1898), 
23 Bom. 250, at p. 257. 

® Dharma Dagu v. Ramhriahna 
Chimnaji (1885), 10. Bom. 80 ; Laics- 


mappa V. Ramava (1875), 12 Bom. 
H. C. 364, at p. 370. 

’ In Mahhan \. Nikka, Punjab 
Records of 1868, case No. 37, p. 96, 
the Chief Court upheld the adoption 
of a man of the age of 30. 

1 ® Oovindnath Roy (Maharajah) v. 
Gvdal Chand (1833), 6 Ben. Sol. R. 
276 (new edition, 322) * Ritheurn 
Lalla V. Soojun Mull LaUah, 9 Mad. 
Jur. 21, referred to in Sheo Singh Rai 
Dahho (Mussumat) (1874), 6 N. W. 
P. 382, at p. 402. 

® Manohar Lai v. Banarsi Das 
(1907), 29 All. 496. 

Rup Chand (Lala) v. Jamhu 
Parshad (1910), 37 L A. 93 ; 32 All. 
247; 14C.W.N.645; 12Bom.L.R. 
402. 

SMaluvammal v. Ammahutii 
Ammd (1864), 2 Mad. 0, 120 ; 
Bedvantra/v Bhaskar v. Baydbai (1869), 
6 Bom. H. C. 0. J. 83 ; Baahetiappa 
V. Shivlingappa (1873), 10 Bom. H. C. 
268. 

AnUf p. 130, , , 
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A boy who luis been taken in adoption, cannot be taken Boy irbn . 
a^ain in adoption*^ previoiuly 

Two persons, even if they are brothers, cannot take the 
same person in adoption, either at the same time ^ or at two peroons. 
different times.® ,, 

Where a boy is disqualified by personal defects from in- Penonid 
heriting, it is not s^tled whether he can be adopted. Apparently '****®‘*‘ 
he cannot.* 

A defect ^hioh would attach to the boy in con^iequence of a fault on 
the part of his parents would not operate as a disqualification.^ 

There is no objection to the adoption of the Brahmo son of a Brahmo.*^ Brahmo, 

The simultaneous adoption of two or more sons is invalid Simuitanaoue 
as to all.’ 


The practice of sii^ultaneous adoptions of two or more sons seems to 
have been prevalent in Bengal after 1846, and to have owed its origin to 
the ingenuity of Hindu lawyers, who attemjited thereby to evade the effect 
of the decision of the Privy Council in Runganva v. Atchama,^ in which 
an adoption during the lifetime of a previously adopted son was declared 
void.® 

It may in some cases be difficult to determine whether the adoptions 
were simultaneous, and, therefore, both void, or merely successive, in 
which case the latter only would be void. In Siddessory Dassee v. Doorga- 
churn Phear, J., said, But, moreover, on that occasion, the 


' G. C. Sircar’s “ Law of Adoption,” 
pp. 281, 282. See Battaka Mi- 
inansa,” s. 1, para. 30 ; s. 2, xmras. 
40-47. 

‘ Rajeoomar LaU v. Bisaesmr Dyal 
(1884), 10 Calc. 688, at pp. 696, 617. 
W. Macnaghten’s “ Hindu Law,” 
voL i, p. 77. Mayne’s Hindu Law,” 
7th od., p. 193. “ The Hindu law is 
. . . silent upon the point and con- 
tains no rule one way or, the other,” 
Sircar’s ** Law of Adoption,” p. 306. 

® Above, note 1. 

* Sutherland in his '' Synopsis ” ; 
Stokes’ Hindu Law Books,” p. 665, 
says, ” It is an obvious inference that 
the person selected should be exempt 
from any disqualification, which 
might prevent him fulfilling the 
purpose d the adoption.” This is 
supported by Nanda Pandita, V Dat- 
taka Mimansa,” s. 2, para. 62. See, 
however, Sircar’s “ Law of Adoption,” 
pp. 349, 350. 

* Siroof’s - Law of Adbption,” 


p. 360. 

^ Kiisum Kumari Roy v. Satyaran- 
jan Das (1903), 30 Calc. 999; 7 
C: \V. N. 784. 

’ Akhoy Chunder Bagchi v. Kala- 
pahar Haji (1885), 12 1. A. 198 ; 12 
Calc. 406 ; S. C. in Court below, 
Gyansmlro Chunder Lahiri v. KetUa 
Pahar llajee (1882), 9 Calc. 50 ; 11 
C. L. R. 297 ; SurendrakesfMV Boy v. 
Doorgasundari Dassee (1892), 19 1. A. 
108 ; 19 Calc. 513 ; S. C. in Court 
below, Doorgasundari Dossee V. 
Surendra Keshav Roy (1886), 12 

Calc. 686 ; Siddessury Dossee v. 
Doorga Churn Sett (1865), 2 Ind. Jur. 
(N. S.) 22 ; Bourke, 0. C. 360. See 
also Monemothonath Dey v. OnontndH 
Dey (1865), 2 Ind. Jur. (N. S.) 24. 

, 8 (1846)^ 4 M. L A. 1 ; 7 W. R, 
P. C. 57 ; ante, p, 99. 

• See Sircar’s “ Law of Adoption,” 
p. 184. 

(1866), 2 Ind. Jur. (N. S.) 22 ; 
Bour^, 0. C. 360. 



Oiving and 
taking neces< 
aary. ' 


Writing un- 
neoasfiary. 
Adoptions in 
Oudh. 


144 , ACT OF ADOPTION., [CHAP. HI. 

^eeiremoBiefi for the two boys were carried on, praoticsdly speaking, simul- 
taneously, although possibly the beginnings and endings were not abso- 
lutely synchronous. If either boy was adopted, both were adopted, and 
it would be an outrage to common sense to say otherwise than that 
they were adopted at one and the same time.'’ 


Act of Adoption. 

There must in every case be an actual "corporeal gift and 
acceptance of the boy in adoption,^ coupled with an expression 
of the intention of the one person to give, and of the other to 
accept, the boy in adoption.^ 

A mere gift by a document transferring the boy,® or a con- 
structive gift of an absent boy,^ or an expression of assent ® or 
intention ® without an actual gift is insuflScient. 

f 

A deed or other writing in support of the act of adoption is unnecessary,’ 
but in cases ky which the Oudh Estate Act, 1869,^ applies, an adoption by 


^ Bireswar Mookerji v. Ardha 
Chunder Roy Chowdhry (1892), 19 
1. A. 101 ; 19 Calc. 452 ; Shosinath 
Ohose (Mahasiwya) v. Krishna Soondari 
Dost (Srimaii) (1880), 7 I. A. 250 ; 6 
Calc. 381; 7 C. L. R. 313; V. 
Singamrm v. Vinjamuri Venkata- 
charlu (1868), 4 Mad. H. C. 166 ; 
Veerapermall Pillay v. Narrain Pillay 
(1801), 1 Mad. N. C. 78. 

® lianganayakamma v. Altmr Setti 
(1889), 13 Mad. 214, at pp. 218, 
219. See also Qovindayyar v. Dora- 
sami (1887), 11 Mad. 6, at p. 7, 
whore in referring to Shosinath 
Ghose (Mahashoya) v. Krishna Soondari 
Daai (Srimaii) (1880), 7 I. A. 260; 
6 Calc. 381; 7 C. L. R. 313, the 
Court said, the decision is an 
authority for the proposition that any 
overt act is not sufficient, but that 
there must be corporeal delivery of the 
child by a person competent to give, 
to a person competent to take, ac- 
companied' by the declaration on the 
One side, ^ I give the child in adoption,’ 
and on the other, * I take the child in 
adoption.’ ” Kenchatva v. Kingupa 
(1866), 10 Bom. H. 0. 265, note. 

® See Shosinath Qhose (Maha- 
shoya) v. Krishna, Soondari Dasi 
{Srimaii) (1880), 7 .1. A. 250, at pp. 
269, mt 6 Calc. 381, at pp. 388,, 


389 ; 7 C. L. R. 313, at pp. 318, 319 ; 
Sreenarain Mitter v. Kiahen Soondory 
Dassee {Sreemutty) (1873), I. A, Sup. 
Vol. 149; 11 B. L. k 171; S. C. 
sub nomiiie, Nogendro Chundro Mitiro 

V. Kishen Soondery Doosee, 19 W. R. 
C. 'ZX, 133; S. C. in Court below, 
Srinarayan Mitter v. Krishna Sundari 
Dasi (Srimaii) (1869), 2 B. L. R. 
A. C. 279; 11 W. R. C. B. 196; 
Mandit Koer (Mussamat) v. Phool 
Chand Lai (1897), 2 C. W. N. 164; 
Dhapabai v. Champalal (1899), 1 
Btm. L. R. 842. 

* Siddesaory Dossee v. Doorgachurn 
Sett (1866), Bourke, 0. C. 360 ; 2 Ind. 
Jur. N. S. 22. 

® Bashetiappa v. ShivUngappa 
/1873), 10 Bom. H. C. 268, at p. 270 ; 
Kenchaiva v. Ningupa (1867), 10 Bom. 
H. C. 266, note ; Qourbullvb v. Jug&r- 
natpersaud Mitter (1823), F. Macn. 
Cons. H. L. 217; 1 Morley’s “Di- 
gest,” 18. 

® Banet P&rshad (Baboo) v, Ahdool 
Eye (Moonshee, Syvd) (1876), 25 

W. R. C. R. 192. 

^ Bayabai v. Bala (1806), 7 Bom. 
H. G. App. i., at p. ii. ; Sootroogun 
Sutpuity V. Sdbitra 2^ 2 

Knapp, 287, at p. 290 ; 6 W. B. P. 
a 109. 

»Lc« 1869, ; y 
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a widow mtnt be by a writing executed and attested in manner required . . ^ ^ 

in case o£ a will,^ and registered.^ 

Although it IB usual to invite relations to the performance of the Invitatioiis, 
ceremonies, and, in the case of large landowners, to represent the fact 
of the adoption to the Government authorities, the absence of such invita« 
tion or representation does not vitiate the adoption.^ The consent of the 
ruling authority is not necessary,* even in the case of vatandars,^ unless 
it be a condition of the exorcise of a permission to adopt.^ 

The person giving in adoption ought not to receive any 
consideration for the adoption ; but it has been held that if ad^om 
he does so the adoption is not void.’ 


A contract to pay money in consideration of giving or receiving a son in 
adoption is Ulegal and cannot be enforced,^ but it does not affect the 
validity of the adoption.^ 

As to an arrangement made by a widow to reserve the propertj’^ of her 
husband for herself, pp. 178, 179. 


Where a father gives his son in adoption, he has apparently Conditional 
no power to impose a condition invalidating the adoption on^a^^on. 
the happening or non-happening of a future event ; but in 
giving to his wife permission to give in adoption, ho may subject 
the exercise of that power to a condition, and unless that con- 
dition be substantially fulfilled the gift has no effect.^® 


^ Act X. of 1865, s. 60, applied 
to wills under Act I, of 1869 by s, 19 
of the latter Aot. 

* S. 22 (8). This would apparently 
not take the place of the corporeal 
giving and receiving required by 
Hindu law. See Bhaiya Babidm 
Singh v. Indar Kunwar {Maharani) 
(1888), 16 1. A. 53, at p. 50; 16 
CJalc. 556, at p. 561. 

* See Alank Manjari v. Fakir Chand 
Sarcar (1834), 5 Ben. Sd. B. 356 
(new edition, 418) ; Narhar Chvind 
Kulkami v* J^arayan Vithal (1877), 
1 Bom. 607 ; Rangvbai v. Bhagirthibai 
(1877), 2 Bom. 377 ; Bamchandra 
Vaav^v V. Nanaji Timaji (1870), 
7 Bom. H. 0. (A. C. J.) 26. 

* Bhasker Btichajee r, Narro BagJuh 
nath (1826), Bom. Sel. B. 24, at p. 
29 ; RamchAndra Vaaudev v. Nanaji 
Tinuiji (1870), 7 Bom. H, C. (A. C. 
J.) 26; Narhar Oovind Ktdkami v, 
Nam<i^n Vithal (1877), I Bom, 607. 

* Baiaji v. Batto (lOQS), 4 Bom. 
L.B. 762. 

H.If* 'A , ' '■ 


® Rangvbai v. BJtagirthibai (1877), 
2 Bom. 377. 

^ Murugappa Chetti v. Nagappa 
Ch£tti (1906), 29 Mad. 161. See 
Eshan Kiskor Acharjee Chowdhry v. 
Baris Chandra Chowdhry (1874) 13 
B. L. B. App. 42 ; 21 W. B. C. B. 381. 
G. C. Sircar says (“ Law of Adop- 
tion,” p. 376), “ In the majority of 
cases some sort of valuable considera- 
tion is given by the adopter to the 
natural father for inducing him tu 
give away his son.” 

* See Eshan Kishor Acharjee 
Chowdhry v. Haris Otandra Chow- 
dhry (1874), 13 B. L. B. App. 42; 
21 W. B. C. B. 381; Mahablesh- 
var Fondbha v, Durgabai (1896), 22 
Bom. 199, at p. 206 ; Sitaram Pandit 
(Shri) V, Harihar Pandit (Shri) (1910), 
35 Bom. 169 ; 12 Bom. L. B. 910. 

• See Mahdbleshmr Fondba v. lJur- 
gdbai (1896), 22 Bom. 199. 

Rangvbai v. Bhagirthibai (1877), 
2 Bom. 377. In this case the previous 
sanction of Governmcm^> was the 

L 
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If the condition be an illegal or immoral one, the gift \rould be efiectual 
even though the condition be not peiformecL 

It is by no means clear what effect upon the boy’s position in his natural 
family would be caused by an adoption upon a condition which is not 
fulfilled. 

As to conditions with regard to the property made at the time of the 
adoption, see post, pp. 178, 179. 

As to gifts of property conditional on adoption, see post, pp« 198, 199. 

The person taking ^ and the person giving ® in adoption 
must be mentally capable of understanding, and must under- 
stand the significance of the act, otherwise there is no valid 
gift or acceptance, as the case may be. 

There may be a question as to whether the amount of mental capacity 
which is requisite in the case of a will ^ is necessary for the taking a child 
in adoption,^ as the taking in adoption is a matter of religious necessity.*^ 

If an adoption has been brought about by fraud, coercion,® 
mistake,’ ihisrepresentation,® undue influence,® or otherwise 
than by the free consent of the persons giving and taking in 
adoption, it is voidable.^® It can be ratified subsequently if no 
one’s interest is prejudicially affected by such ratification.^^ 

Where the adopter is a young widow, the Court will require clear 
evidence that, at the time of adoption, eshe was fully informed of her 
rights, and of the effect of adoption.^* There may, however, be some 


condition required by the natural 
father. 

^ Tayammaul v. Sashachalla Nai- 
ker (1866), 10 M. I, A. 429 (see this 
case as to an adoption by a person in 
extremis) ; Bullahahant Chowdree v. 
Kishenprea Dassea Chomdrain (1838), 
6 Ben. Sel. K. 219 (2nd edition, 270) ; 
Mandit Koer {Miissammai) v. Phool 
Chand Lai (1897), 2 C. W. N. 154, 
atp. 156. 

* Bireaioas* Mookerji v. Ardha 
Chunder Boy Ckovdhry (1892), 19 
I. A. 101, at pp. 105, 106 ; 19 Calc. 
452, at p. 461. 

* See Phillips and Trevelyan’s 
!* Hindu WiUs,” pp. 258, 269. 

* Banee Pershad (Baboo) v. Ahdool 
Eye (Moonshee Syud) (1876), 25 W. 
R. C. K. 192, at p. 195. 

* Ante, p. 97. 

> Ranganayakamma v. Altvar Setti 
(1889), 13 Mad. 214, at pp. 220 to 
224. See Sircar’s Law of Adop- 


tion,” pp. 206, 431. 

7 Baydbai v. Bala (1866), 7 Bom. 
H. C., App. i., at pp. XX,, xxi. 

® See Bayabai v. BcUa (1866), 7 
^om. H. C., App. i., at pp. xx., xxi., 
xxiii. 

® Somasekhara Raja v. Subhadra- 
maji (1882), 6 Bom. 524. See Ra- 
yahai v. Bala (1866), 7 Bom. H. C., 
*>App. i., at pp. XX., xxi. 

Venka/ta Narasirnha Appa Row 
(Sri Rajah) v. Rangayya Appa Row 
(Sri Rajah) (1906), 29 Mad. 487. 

“ Ibid. 

Bayabai v. Bala (1866), 7 Bom, 
H. 0., App. i., at pp. XX., xxi. See 
Tayammaul v. SashacheUa Na/iker 
(1866), 10 M. L A., at p. 438. There 
have been a number of cases in which 
it has been hdd that if it is sought 
to mj^e a purdahnasheen woman re- 
sponsible for acts which are detri- 
mental^ to her interesti it must be 
clearly ehqwn the 
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relaxation of strictness of this rule where the hueband has directed * 
his wife to adopt.' 

Where a person who has attained the age of majority * is Assent of 
adopted, bis assent would he essential to the adoption. 

'other cases no such assent is n^sessary.® 

In the case of Sndras no religious ceremonies are necessary.^ Bdigioua 

9 eeremonieSs 

An intentional omisBion to peiform even unnecessary ceremonies, 
with a view to leave the adoption unfinished,® or a non-performance of 
contemplated ceremonies in consequence of death, or of some other cause, 
may be evidence to show that the adoption is incomplete. 

Except in the Punjab,® and amongst Jains,’ the performance Twioe-bom ^ 

• olftBses* 

of the datta homam ® is apparently necessary in the case of the ' 
twice-born classes, at any rate where the boy is not of the same 
gotra as the adoptive father. 

No ceremonies are necessaiy in an adoption in the dvyamushyayana 
fonn among the Nambudri Brahmins.® 

Where the boy is of the same gotra as the adoptive father, Boyof>an» 

gotra^ 


efiect of such acts and had had inde- 
pendent advice, and that no acl^an- 
tage was taken of her. 

^ Bayabai v. Bala (1866), 7 Bom. 
H. 0., App. i., at pp, XX., xxi, 

* i.e. the age of majority accord- 
ing to Hindu law, ante, pp. 42, 43. As 
to cases where the adoption of majors 
is possible, see ante, pp. 141, 142. ^ 

® Sircar’s Law of Adoption,” pp. 
280, 281. In Strange’s Hindu Law,” 
vol. i. p. 88, it is said that “ the 
adopted sou must consent,” but the 
authority there given {KuUean Sing 
V. Kirpa Sing (1795), 1' Ben. Sel. R.* 
9 (2nd ed., p. 11)) was the case of a 
Kritrima adoption, where the consent 
of the pel son adopted would always 
bo necessary, post, p. 153. 

^ Shosinaih Ohose (Mahashoya) 
V. Krishna Soondari Detsi (Srimati) 
(1880), 7 I A, 260, at p. 265; 6 
Calc. 381, ^ p. 388 ; 7 C. L. B. 313, 
at p. 319 ; Indromoni Chowdhrani v. 
Beharilal MvUick (1879), 7 1. A. 24 ; 
6 Calc. 770; 6 C. L. R. 183. See 
Qovindayya^ v. Dorasami (1887), 11 
Mad. 5, at p, 6; Tkangcakmni v. 
Bamu MuMi (1882), 6 Mad. 358; 


Atfnaram v. Madibo Eao (1884), 6 AH. 
276, at p. 281 ; Ravji Vinayetkrav 
Jagammth SJiankarsett v. Lakshmibai 
(1887), 11 Bom. 381, at pp. 393, 394 ; 
Nittianand Ghose v. Krishna Dyed 
Ohose (1871), 7 B. L. R. 1 ; 15 W. R. 
•C. R. 300 ; Perkash Chunder Boy v, 
Dhumnonee Dassea, Ben. S. D, A. 
1863, p. 96. 

® Banee Per shad (Baboo) v, Ahdool 
Eye (Moonshee Syud) (1876), 26 W. 
R. C. R. 192, at p. 198 ; Valiibhai v. 
Oovind Kashinath (1899), 24 Bom, 
218, at pp. 226, 227 ; 1 Bom. L. R. 
770. 

® Tupper’s “ Punjab Customary 
Law,” vol. iii. p. 82, 

’ Lakhmi Chand v. Qatto Bax (1886), 
8 All. 319 ; see Bap Chand (Lala) v. 
Jamhu Parshad (1910), 37 I. A. 93; 
32 All. 247 ; 14 C. W. N. 545 ; 12 
Bom. L. R. 402. As to the rites 
which are usual among Jains, see 
Sircar’s “ Law of Adoption,’* p. 464, 

® Oblations of clarified butter to 
fire, Wilson’s “ Glossary.” 

® Shankaran v. Kesavan (1891), 16 
Mad. 6. As to this form of adoption, 
see post, pp. 184-186. 
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as, for instance, where he is a brother’s son, no religious cere* 
monies are necessary in the Presidendes of Bombay and 
Madras.^ 

In Bengal this distinction has not been made.* 


Cl 


There is not very much direct authority on the question whether the 
absence of religious ceremonies in any case invalidatGC an adoption among 
the twioe-bom classes. In an old case the Judicial Committee said/ 
“ Although neither written acknowledgments nor the performance o/ any 
religious ceremonials are essential to the validity of adoptions ; ” but it 
does not apjiear that the question as to the necessity of religiouj) ceremonies 
was raised in that case. 

In reference to these remarks the Judicial Committee said in a sub- 
sequent case,^ “ It cannot, however, be considered as more than a dictum, 
since the decision was against the adoption in fact.” 

In a still later case, where the parties were Sudras, the Judicial Com- 
mittee said,° “ It is perfectly clear that amongst ihe twice-born classes 
there would be no such adoption by deed, because certain religious cere- 
monies, the dafla komam in particular, are in their case requisite.” 

Although it has been considered that this expression of opinion decides 
the question,^ ** it is doubtful if more was intended than to point out that 
such religious ceremonies are requisite as part of the purely ceremonial 
law, not that the validity of an adoption for civil purposes dej^nds on their'^ 
due observance.” ^ At any rate, so far as the Judicial Committee is con- 
cerned, there are only contradictory dicta on the subject. 

The High Courts have accepted the vidiv that the performance of the 


^ Vahibai v. Oovind Kashinath 
(1899), 24 Bom. 218 ; 1 Bom. L, R. 
770 ; Oovindayyar v. Dorasami (1887), 
11 Mad. 5, preferring on this point 
F. Singamma v. Vinjamuri Venkata- 
charlu (1868), 4 Mad. H. C. 166, to 
Venkata v. Svhhadra (1884), 7 Mad. 
648 ; Rafigamyakamma v. Alwar 
Setti (1889), 13 Mad. 214, at p. 219 ; 
Atmaram v. Madho Boo (1884), 6 All. 
276. See HuebtU Mao Mankur y. 
Oovind Mao Bidtoant Mao Mankur 
(1820), 2 Borr. 76, at pp. 86, 87. 

* A suggestion of a distinction on 
this ground was made in Nittianand 
Qhose V. Krishna Dyal Ohoae (1871), 
7 B. L. R. 1, at p. 6 ; 16 W. R. C. R. 
300, at p. 301, where the parties 
were Sudras, and the question was 
not decided. In Atma Mam v. Madho 
Mao (1884), 6 All. 276, at p. 279, 
Stuart, C. J., considered that the dis- 
tinction was one of general applica- 


tion. Sastri G. C. Sircar (“Law of 
Adoption,” p. 382) repudiates the 
distinction. 

^ Sooiroogun Sutputhy v. Sahitra 
Dhye (1834), 2 Kpapp, 287 ; 6 W. R. 
P. C. 109. 

* Indromoni Chowdhrani v. Behari- 
lalMuUick (1879), 7 1. A. 24, at p. 36 ; 
ff Calc. 770, at p. 774 • 6 C. L. R. 183, 
at p. 191. 

® Shosinath Qhose (Mohashoya) v. 
Krishna Boordari Dasi (1880), 7 I. A. 
260, at p. 256 ; 6 (Dale. 381, at pp, 
388, 389 ; 7 C. L. R. 313, at p. 319. 

* Manganayakarrma v. Alwar Betti 
(1889), 13 Mad. 214, at p. 220.. The 
parties in this case were V|dsyas, but 
as there was no effective giving or 
taking, the decision of this question 
was not necessary. 

^ Atma Mam v, Madho Mao (1884), 
6 AU. m, at p. 283. _ ^ 



CHAP, III.] 


C:^REMOKI£S« 


149 


homam is necessary,^ but in one ease only ® has a High Court, so far 
as the writer can ascertain, set aside an adoption on the ground that 
religious oeremonies had not been performed. 

It has been suggested ^ that adoption by a widow perhaps stands on Adoption by 
a different footing, as, “ acooiding to the sages, the twioe-bom females 
hold the same position as Sudras with iespect to the performance of religious 
ceremonies,’* but this distinction is not made by the oases which hold that 
religious oeremonies arc necessary in the case of an adoption in one of the 
regenerate classes, tn some of those cases ^ the adoption was made by a 
widow. 

The homa ceremony may be performed at any time after Time of per- 
the actual giving and taking, and it does not seem to be necessary homa. 
that the father should perform it. Its performance after the 
death of the natural father,® or of the adoptive father,® does not 
invalidate the adoption. When the homa is necessary, the 
adoption is not coinplete until it is performed. 

Although it is usual to perform the homa in the dwelling- Place of 
house of the adopter,^ it is immaterial where the ceremony is 
performed.® 

There seems to be nothing to prevent the natural and Delegation of 
adoptive parents delegating to others the performance of the of 
homa ceremony,® ceremonies. 


^ Ranganaydkamnva v. Alwar StUi 
(1889), 13 Mad. 214, at p. 220; 
V&iMa y. Subhadra (1884), 7 Alad. 
548 ; Govindayyar v. Doraaami (1887), 
11 Mad. 6, at pp. 9, 10 ; Chandramala 
Patia Mahadtvi {Sri Sri) v. Maktuma- 
la PaUa Mahadem {Sri) (1882), 6 Mad. 
20 ; Atmaram v. Madho Boo (1884), 
6 AU. 276; Oomrao Singh (Thahoor 
y. MehJldb Koowmr {Tkakoorame) 
(1868), 3 Agra H. C. 103a. See 
Bavji Vinayakrav Jagarinath ShankcS"- 
sett y. Lakahmibai (1887), 11 Bom. 
381, at pp, 393, 394 ; “ Dattaka 
Mimansa,'* y. 36 ; West and Buhler, 
922, 923 ; Steele, 45. 

* Luchmun Lull y. Mohun LaU 
Bhoiya Qayal (1871), 16 W. B. C. B. 
179 ; post, p, 150, note 1. 

’ Sirca^ ** Law of Adoption,” p. 
381. See Dattaka Mimansa,” s. 1, 
para. 27; “Vyavahara Mayukha,” 
B. 1, para. 15. 

* Lwdmun Ldl y. Mrdian LaU 

Bhaya Qayol (1671), 16 W. 0, B. 
179 ; y. Alwar Setti 


(1889), 13 Mad. 214; Bavji Vinaya- 
krav Jaggannath ShauJcarsett y. Lak- 
ahmibai (1887), 11 Bom. 381 ; Atma- 
-ram v. Madho Boo (1884), 6 AU. 
276 ; Oomrao Singh {Thakoor) y, 
MthJkib Koonwer {Thakooranse) (1868), 
3 Agra H. C. B. 103a. 

® Venkata v. Svhhadra (1884), 7 
Mad. 549. In this case fiye years 
had elapsed. In the interyal the 
natural father died, but the homa 
was performed by one of his sons. 

^ Svbharayar y. Svhbammal (1898), 
21 Mad. 497 ; S. C. on appeal (1900), 
27 L A. 162 ; 24 Mad. 214 ; 4 C. W. N. 
304; 2 Bom. L. B. 982. 

^ Sircar’s ” Law of Adoption,” pp, 
382, 363. 

* Oomrao Singh {Thakoor) y. JfeA* 
tab Koonwer (Thakooranee) (1868), B 
Agra H. G. 103a. 

® See Svbbarayar y. Stdibarnmal 
(1898), 21 Mad. 497 ; Lakshmibai y. 
Bamchandra (1890), 22 Bom. 590. 
As to the delegation oi the giying 
and reeeiying, see anfe, pp. 127, 131. 
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ptlierl«3ig^t» Although other religious ceremoiues may be usual, it does 
***^^'***^‘' not appear that the absence of them invalidates an adoption.^ 
ite()aireiB«nt8 Provided the above rules as to the capacity to take in 
ad^on. adoption, the capacity to give in adoption, the capacity to 
be taken in adoption, and as to^ihe act of adoption, are followed, 
an adoption is valid ; otherwise it is void.® 

Subseqaent The invalidity of an adoption, or of a powei’ toradopt, cannot 
be cured by a subsequent event.® 


Illustrations, 


Consent does 
not validate 
adoption. 


(а) An adoption made during the lifetime of a son is not rendered valid 
by the death of such son.^ 

(б) A power to adopt a son as co-heir to a living son cannot be exercised 
even after the death of the living son.® 

(c) The death of the son’s widow, in whom the property has vested, 
does not validate an adoption made before her death.® 

Except in so far as the law in certain cases requires the 
consent of kinsmen for the purpose of validating an adoption,’ 
the consent of the person in whom the estate of the adoptive 
father is vested, or of the person or persons entitled in reversion, 
does not validate an adoption which is otherwise invalid,® 


; 1 


^ In Lurhmun hall v. MoJiun IjoII 
Bhaya Oayal (1871), 16 W. R. C\ R. 
179, the Court held that the per- 
formance of the pvtreati jag (sacrifice 
for male issue) is essential to the 
validity of an adoption among the 
three superior castes. G. C. Sircar 
(“ Law of Adoption,*’ p. 383) sug- 
gests that the words “ putresti jag ” 
wore in the judgment in that case 
by mistake substituted for “ datta 
komam,'* as the putresti jag is only 
necessary when the ceremony of 
tonsure has been performed in the 
natural family (“ Dattaka Mimansa,’* 
8. 4, paras. 32, 49). 

- * See Qanga Sahai v. Lekhraj 8ingh 
(1886), 9 AU. 253, at pp. 296, 297. 
As to the application of the doctrine 
Jactum valet qvxd fieri not debuit, see 
ibid, Gurvlingaswami (Sri Balum) v. 
Bamahkmamma (Sri Balusu), Radha 
Mohua V. Hardai Btbi (1899), 26 1. A. 
113, at p. 144; 22 Mad. 398, at p. 
423 ; 21 All. 460, at p. 487 ; 3 C. W. 

427, at p. 448, at p. 487 ; 1 Bom. 


L, R. 226 ; Uma Dtyi (Srimati) v. 
Ookoolanund Das Mahapaira (1878), 
5 I. A. 40, at p. 53 ; 3 Calc. 587, at 
p. 601 ; Lakshmappa v. Ramava 
(1875), 12 Bom. H. C. 362, at p. 398 ; 
Gofoal Narhar Safray v. Hanmard 
Ganesh Safray (1879), 3 Bom. 273, 
at p. 203; Dharma Dagu v. Ram 
Krishna Chimnaji (1885), 10 Bom. 
80, at p, 86. 

^ * As to the postponement of the 
religious ceremonies, see ante, p. 149. 

* Basoo Camumah v. Basoo Chinna 
Venkatasa, Mad. S. B. A. 1856, p. 
20 ; Veraprashyia v. Santauraja, Mad. 
S. D. A., 1860, p. 168. 

® Joy Chundro Raee v. BhyrvJb 
ChundroRaee, Ben. S. B. A.' 1849, 461. 

• Pudma Coomari Debi v. Court of 
Wards (1881), 8 I. A. 229 ; 8 Calc. 
302. 

’ Ante, pp. 115-121. ' 

^ Annammah v. McJjbu Bali Reddy 
(1875), 8 Mad. H. C. 108, at p. 112 ; 
Mohendroldtl Mookerjee V. Rookiney 
Ddbee (1864), Coryto^, 42, at p. 43 ; 
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It has been held in Bombay that where the adoption takes place with 
the full consent of the person in whom the estate is vested by inheritance, 
the adoption is rendered valid, and the estate vested in the adopted son by 
such consent ; ^ ' but there is authority to the contrary to be found in 
decisions of the same Oourt.^ 

It is submitted, that although the consent may have the effect of 
estopping the person consenting from denying the adoption,^ and thereby 
divesting the estate, it cannot otherwise affect the validity of the adoption 
as for example it caimot affect the inheritance by or to collaterals. 

As to the consent of a son to an adoption by his father, see antBy p. 147, 

As to consent to the devesting of estates on adoption, see pp. 
190, 191. 

As to estoppel and acquiescence, see posU pp. 166, 167. 

An adoption once validly made cannot be cancelled by the 
natural or adoptive parents,^ or renounced by the adopted 
son.® 

There is nothing to prevent an adopted son renouncing any interest 
in property which would come to him as such.® 


Kritrima Form of Adoption. 

In the district of Mithila, or Tirhoot,^ where it is the pre- 
vailing form,® and in the adjoining districts,® a form of adoption 


Adivi Surya Pmkasa Boo v. ffida- 
marly Oangaraju (1909), 33 Mad. 228. 
See Anandibai v. Kashibai (1904), 
28 Bom. 461, at p. 466; 6 Bom. 
L. R. 464 ; Mayne’s “ Hindu Law,’’ 
7th ed., pp. 255, 256. 

^ Payapa Akkapa Patel v. Appanna 
(1898), 23 Bom. 327, at pp. 331, 
332 ; Bobu Anaji v. Bainoji Krirnna- 
rav (1895), 21 Bom. 319 ; Gopal 
Balkriehna Kenjale v. Vishnu Bag- 
hurnth Kenjale (1898), 23 Bom. 250 ; 
Bupehand ffindumal v. Bukhmabai 
(1871), 8 Bom. H. C. A.’ C. J. 114, «t 
p. 122. From any point of view the 
consent of a minor is not sufficient to 
validate an adoption. Vasudeo Vishnu 
Mamhar v. Bamchandra Yinayak 
Modak (1896), 22 Bom. 661. 

® Se© Dhamidhar (Shri) v. Chinto 
(1805), 20 Bom. 250, at p. 258; 
Vasu^o J^ishnu Mamhar v. Bam- 
Chandra Vinayah Modah (1896), 22 
Bom. 551, at p. 555 ; Bharmawa v. 
Sangappa (1900), 2 Bom. L. B. 628 ; 
Anandibai v. Kashibai (1904), 28 
Bom. 461, at p. 465 ; 6 Boin. L. R. 
464. 


3 Post, p. 166. 

* Colcbrooke’s “ Digest,” vol. ii. p. 
1 11 ; Strange’s “ Hindu Law,” vol. ii. 
p. 108 ; Suklibasi Lai *. . Quman Singh 
(1879), 2 AU. 366; Huebut Boo 
-Mankur v. Govind Boo BvlwanJl Boo 
Mankur (1823), 2 Borr. 76. 

3 Mahadu Ganu v. Bayaji Sidu 
(1893), 19 Bom. 239 ; Buvee Bhudr 
V. Boopshunker Shunkerjee (1823) 2 
Borr. 656, at pp. 665, 671. 

« Post, p. 183. 

’ See ante, p. 11. 

" KuUean Sing v. Kirpa Sing {1795}, 
1 Ben. Sel. R. 4 (new edition, 11); 
Sutputtee {Mussummaui) v. Indranund 
Jha (1816), 2 Ben. Sel. R. 173, note to 
p. 176 (new edition, 221, note to p. 
224) ; Colebrooko’s “ Digest,” vol. iii, 
p. 276 ; Strange’s “ Hindu Law,” vol. 
ii. p. 204. There is nothing to pre- 
vent a dattaka adoption in the Mithila 
district by a man, Sircar's Law o£ 
Adoption,” p. ' 447 ; but a widow 
cannot adopt in that form according 
to the Mithila school. 

® Sircar’s “Law of Adoption,” p. 
448, In a note to Srinath Serma v- 
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called the Kritrima^ is practised, and is recognized by the 
law. 


This form of adoption is not to be oonfonnded mth the adoption ol 
a Kritrima son according to the Smritis and oommentaries. The latter 
held the same position as a Dattakfmcm, and the ceremonies and conditions 
were apparently identical in both cases. The KHtrima form of adoption 
which in ancient times prevailed throughout India has long been obsolete. 

The modem form of Kriiriim adoption is based uj^n wcent authorities, 
and is said to owe its origin to the prohibition ^ of adoption by a widow in 
the Mithila country.^ 

Either a man or a woman can adopt in this form, provided 
he or she has no son,^ grandson, or great grandson in existence. 

A wife or widow so adopting does not require the assent of 
her husband or of his kinsmen.® She cannot adopt a son to 
her husband in this form, even if she receivfs his permission.® 

A husband and wife can adopt jointly, or they may each 
adopt a separate son under this form."^ 

Except that he must belong to the same class ® as the 
person adopting him, there is no restriction as to the person to 
be adopted.® » 

The relationship of the adopter and the adopted does not, it is submitted, 
affect the validity of the adoption. ^ 

In Furmessuf Dutt Jha (Chowdree) v. Hunooman Dutt Roy^^ the adoption 
of a sister's son by a Brahmin in the Kritrima form was upheld, but in an 
earlier case,^^ the adoption of an elder brother by a younger brother was 
held invalid. 


Radhalcaunt (179G), 1 Ben. Sel. B. 15, 
at p. 16 (new edition, 19, at p. 21), 
it is said that this form of adoption 
** is in use in North Behar, and the 
contiguous districts of Baglipore 
{Bhaughulpore} and Pumea." 

^ Factitious. Kritrima pvira means 
the son made, Wilson's “ Glossary,” 
p. 297. 

* Ante, p. 121. 

* AV. Macnaghten's “Hindu Law,” 
vol. I. pp. 96-100. 

* Sircar’s “Law of Adoption,” 
p. 449* 

* W Macnaghten’s “ Hindu Law,” 
vol. ii, pp. 195, 196. Shibkoeree 
{Muimamta) v, Joogun Sifigh (1867), 
8 W. B. C. B. 166, at p. 157 ; Col- 
lector of Tirhoot v. Buropershad 
Mohuni (1867), 7 W. B. C. R. 500. 

* See answe):B of pundits in Sree- 


ru^rain Rai v. £hya Jha (1812), 2 Ben. 
Sel. B. 23, at p. 27 (new edition, 29, 
at pp. 34, 35), 

’ See Sreenarain Rai v. Bhya Jha 
(1812), 2 Ben. Sel. R. 23, at p. 27 

g iew edition, 29, at p. 34); 1 W. 
acn. 101. 

^ See ante, pp. 19, 132. 

• Purmeeaur Dutt Jha (Chowdree) 
V. Bunooman Dutt Roy (1837), 6 Ben. 
Sel. B. 192 (new edition, 235, at p. 
246) ; 1 Macnaghten's “ Hindu Law,” 
pp. 75, 76. 

(1837), 6 Ben. Sel. B, 102 (new 
edition, p. 235). t 

Runjeet Sing (BeJm) v. Ohhyt 
Narain Sing (Baboo) (1817), 2 Ben. 
Sel. B. 245 (new edition, 316). 
Sir Wm. Macnaght^" points out 
(“ Hindu lisw,” vol. i. p. 76, n.) that 
the authorities cited by the law 
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In Ntmkoo 8%ngh r* Pwrm Dhun Singh^ an adoption of a sister’s son 
in the Kritriim form was upheld^ but on the ground that the parties did 
not belong to one of the regenerate classes. 

According to the Draita-Parishishta of Kesaba liHsra, a pundit of 
Mithila, even a father or a brother may be adopted.^ 

Sir William Haonaghtcn considerEathat there is no restriction except 
as to tribe,^ but Sastri G. C. Sircar ^ contends that the rule as to relation* 
ship applicable to an adoption in the Dattaka form are equally applicable 
to an adoption ia th^Kritrima form. 

The age of the son adopted in this form is immaterial.^ Age. 

The performance of the initiatory ceremonies in the natural family/ 
or the marriage/ does not prevent the adoption. 

The consent of the adopted son,® and the consent (or at CJonront, 
any rate the absence of the express dissent) of his parents, 
if living, is necessary to this form of adoption, when he is a 
minor/® ^ 

The relationship being one created by contract, the consent of all the 
necessary parties must coincide. An assent given by the son after the 
death of the adoptive father to an adoption to which the adoptive father 
assented before his death will not be sufficient.^^ 

No cer^wnonies are necessary,^® and no particular form is Ceremonies, 
required to be observed. 

Golebrooke cites from *J|Kadradhara in the Suddhiviveka,” the 
following : — 

“ The form to be observed is this. At an auspicious time, the adopter 
of a son having bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chattel, says, ‘ Be my 


officers in that case had relation to 
the DaitaJea form of adoption. ® 

1 (1809), 12 W. R. C. R. 356, 

^ Ooman IhUt v. Kunhia Singh 
(1822), 3 Ben. Sel. R. 145, at p. 149 
(new ^tion, 192, at p. 199). 

‘ l.e, caste or class, Hindu Law,^’ 
vol. i- pp, 75, 70. 

* ** Law of Adoption,” p. 339, 
Dattaka Mimansa,” s. 5, paras. 

47-50, 

* Ante, pp. 133-139, 

* Shibk^ree {MussamiU) v. Joogun 
Singh (1807), 8 W. R. 0. R. 155, at 
p. 158 ; Ooman DvJtt v. Kunhia Singh 
(1822), 3* Ben. Sel. R. 145 (new 
edition, 192, at p. 197). 

’ W. Macnaghten’s " Hindu Law,” 
vd. ii. p. 196. “ Initiation into the 
family of the adopter is not pi^tised ” 
in this form ol adoption, Strange’s 


“ Hindu Law,” vol. iL p. 204. 

* W. Macnaghton^s “ Hindu Law,” 
vol. i. p. 76. 

* Luchmun Lull v. Mohun LaU 
Bhaya Qayal (1871), 16 W. R. C. R. 
179, at p. 180; Durgopal Singh v. 
Boojmn Singh (1839), 6 Ben. Sel. R. 
271 (new edition, p. 340) ; Suther- 
land’s “Synopsis,” 673; W. Mac- 
naghten’s “ Hindu Law,” vol. ii. 
p. 196. 

W. Macnaghten’s “ Hindu Law,” 
ii. 196. 

SutpuUee (Mtissumat) v. indra- 
nund Jha (1816), 2 Ben. Sel. R. 187 
(new edition, 221). 

Shthkoeree {Mtuwmat)y. Joogun 
Singh (1867), 8 W. R. 165, at p. 158. 

“ Mitakshara,” chap. L s. 11, 
para. 17, note. , 
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son.’ He replies, ‘ I am become thy son.’ The giving of some chattel 
aiisee merely from custom. It is not necessary to the adoption. The 
consent of Itoth parties is the only requisite ; and a set form of speech 
is not essential.” ^ 

A Kritrima adoption, whan once validly made, cannot be 
revoked.® 


’ Some othbb Special and Local Fobms op Adoption. 


Gyawals. 


lUatom 

adoption. 


EfiFect of 

iUakm 

adoption. 


In the district of Gya there is amongst the Gyawal Brahmins a practice 
of adoption in a form which is similar to the Kritrima form. It is purely 
contractual, and does not affect the position of the adopted son in his 
natural family.® 

Among the Reddi caste * it is customary for a man who has no son * 
to affiliate a son-in-law by what is called an IlkUoti ® adoption. 

This custom prevails in the Bellary, Kumool, Cuddapah, Nellore, and 
North and Sou^h Aroot districts,^ but not among the Kondarazu caste of 
the Vizagapatam district.® Hiere is no mention of this form of adoption 
in the Digests, and there are few decided cases on the subject.® It is 
necessary to determine each case according to the evidence as to the custom, 
and its effects which may be brought forward.^® • 

It is uncertain whether a man having a son can affiliate a son-in-law in 
this form of adoption, whether the affiliation is effected by the introduction 
into the family, or requires for its completion marriage with a daughter, 
and whether, if the father be dead, the right may bo exercised by a surviving 
paternal grandfather.^^ 

A son-in-laAv so adopted stands for purposes of inheritance in the place 


1 Referred to in Durgopal Singh v. 
Boopun Singh (1839), 6 Ben. Sel. R. 
271, at p. 273 (new edition, 340, at 
p. 342). See Kullean Sing v. Kirpa 
Sing (1795), 1 Ben. Sel. R. 9 (new 
edition, 11, at p. 12). W. Mac- 
naghten’s “ Hindu Law,” voJ. i. p. 98. 

® W. Macnaghten’s “ Hindu Law,” 
vol. iL p. 196. 

® See Luchmun Lai Chowdhry v, 
Kanhya Lai Moivar (1894), 22 I. A. 
51 ; 22 Cal. 609 ; imehmun LaU v. 
Mohun Loll Bhaya Qayal (1871), 16 
W. R. C. R. 179 ; Lachmi Dai Mohu- 
tain (Musst.) v. Kissen LaU Pakari 
Mahaton Qayal (1900), 11 C. W- N. 
147. 

^ The principal caste of Telinga 
etdtivators, a caste of Sudras, Wilson's 
Glossary,” p. 442. 

^ See tachfireddy Ohinna Ba^mvapa 


v.| Tachereddy Oowdapa (1835), 5 W. 
R. P. C. 114. 

* Illata, a bride’s father having no 
son, and adopting his son-in-law, 
Wilson’s “ Glossary,” p. 216. 

, ’ Balarami Eeddi (Sivada) v. Pera 
Beddi (Swada) (1883), 6 Mod. 267, at 
p. 269. See also Hanwnantamma v. 
Bami Beddi (1881), 4 Mad. 272. 

® Naraeimha Bazu v. Veerabhadra 
Bazu (1803), 17 Mad. 287. 

* See Hanumantamma v. Bami Beddi 

(1881), 4 Mad. 272, at p. 275 ; Tayu- 
mana Beddi v. Perurml Beddi (1862), 
1 Mad. H. C. 51. • 

See CMnna Obayya v. Swa Beddi 
(1897), 21 Mad. 226; MaUi Beddi v. 
Pedmamma (1893), 17 Mad. 48, at 
p. 50. 

B&nvmanUmma v. Bami Beddi 
(1861), 4 Mad. 272, at W- 262, 283. 
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of a son, and in competition with natural born aons,^ or sons adopted in the 
Dattaha form,® takes an equal share. 

He does not lose any of his rights of inheritance in his natural family,® Inheritance, 
nor do the members of his natural family lose their rights of succession to 
him,^ 

An iUatom son-in-law can deal withiproperty acquired by him as such DispoeitiDn. 
in the same way as he can deal with any other self-acquired property. His 
sons have no right therein by virtue of their birth.® 

The property ceoe^ed by the illaiom son in-law as such passes to his 3EIaira. 
heirs in the same way as self-acquired property.® The heirs of the adopter 
have no right in it. 

It is uncertain whether a son-in-law so adopted obtains a right to insist Bight to 
upon partitidh of ancestral property during the father’s lifetime.’ He 
apparently cannot do so, as it has been held that there is no right of sur- Right of 
vivorship between him and an adopted son living in commensality vith 
him,® and the interest acquired by the illatom son-in-law is to be treated as 
self-acquued property.® 

The taking of a son-in-law in illatom adoption does not prevent the 
subsequent adoption of a Dattaha son.'® 

In Nair families governed by the Marumahhathayam rule of inheritance, Malabar law, 
the right (and perhaps duty) to adopt females into the family or taramd 
is vested in the karmvant or head of a family, but he cannot, except in the 'system, 
case of custom or where it is essenitial to the preservation of the taramd, 
adopt without^consulting the co-sharers." It cannot be so essential until 
the last possible karnavan has boon reached. 


' Hannmantamma v. Hami B^ddi 
(1881), 4 Mad. 272, at p. 283. This 
places him in a better position than 
a Dattaha son, see post, pp. 180, 181. 

® See ChericJiamma v. Svhhaya 
(1886), 9 Mad. 114, at p. IIG. 

* Balarami Beddi {Sivada) v. Pera 
Reddi (Sivada) (1883), 6 Mad. 267. 

* Bamahristna v. Svhhahka (ISsfe), 
12 Mad. 442. 

® Chalkt Papi Beddi v, Challa Koti 
Beddi (1872), 7 Mad. H. C. 26. 

® Chenchamma v. SvJbhaya (1886). 
9 Mad. 114; Challa Papi Beddi ^ 
Challa Koti Beddi (1872), 1 Mad. 
H. C. 26 , Rarmhrietwi v. Svbhakka 
(1889), 12 Mad. 442. See Malla 
Beddi V. Padmamma (1893), J7 Mad, 
48, at p. 50. 

’ Hanumantamma v. Bami Reddi 
(1881), 4 Mod. 272, at p. 283. Like 
bther questions as to the incidents of 
this form of adoption this question 
must be determined on evidence of 
custom, Chinna Ohayya v. Sura Rfddi 
(1897), 21 Mad. 226. 

® Chenthmma w, Svhhaya^ (1885), 
9 Mad, 114. In Malta Beddi v. 


Padmamma (1803), 17 Mad. 48, the 
Court on the evidence decided against 
a claim of survivorship made by a 
male member of the family against 
the daughters of the son of an tllaimi 
stm-in-law. 

® Above. 

This was done in Chenchamma v, 
Siibbaya (1885), 9 Mad. 114, at p. 115. 

Thiruthipalh Raman Menon v. 
VariangatUl PahbSiri Raman Menon 
(1900), 27 1. A. 231 ; 24 Mad. 73 ; 
4 C. W. N. 810, citing Strange’s 
“ Manual,” s. 403, which is as 
foDows : “On failure of the sister’s 
progeny, male and female, the head 
of the family may make adoption. 
The descent being in the female line, 
the adoption must be of a female. 
In view of the probable minority of 
her offspring at the period when the 
management may fall in, a male, her 
brother, may be taken in adoption at 
the same time With herself, in order 
to afford provision for the adminis- 
tration of the affairs of the familyi 
and for conduct of the religious rites 
to be observed therein.” 
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Under the AliyaaanUi system the last female member of the family 
cannot adopt a daughter without the consent of her son.^ 

As to the adoption by Nambudri Brahmins following this law, see 
Svbramanyan v. Paramaswaran (1887), 11 Mad. 116. 

As to the law of adoption in Malabar, see Wigram's Malabar Law and 
Customs,” pp. 11-14. « 

MaJdcatayam In famUies governed by the Makhatayam^ rule of inhcritanoe, there 
system. three systems of adoption.® 

(a) “ In the first, ten hands or five persons tak^parl, viz. the adopting 
parents,^ the natural parents, and the boy.” 

Wigram says that this form is probably almost identical with the 
ordinary Hindu adoption.® It is called pattuhayyd daXtu? 

(&) Adoption by Chamatka, t.e. by burning a piece of satired grass.^ 

(c) The third form is akin to the Kritrima form. It is “ commonly 
adopted by Brahmin widows and Sudras for the purpose of perpetuating 
the family when it is in danger of becoming extinct. There is no limit as to 
age or number of persons adopted. The only limit seems to be that the 
person or persons adopted should be of the same xamaham or tribe as the 
adopter. Among Sudras the adoption should be of one or more females, 
but it is frequently accompanied by the adoption of a male for the purpose 
of providing for the future management of the adopter’s property. Some- 
times a whole family of adults is adopted.” ® 

Nambudris, The practice among Nambudris, that only the eldest marries, necessarily 
limits the right of adoption to his line.® “ But if there is ai^ male relative 
at all, however distant, then he is not entitled to the right of adopting. 
The nearest and oldest relative must be made to marry, and thus preserve 
the family continuity. But if there shoi^d be no prospect of his brothers 
getting issue, and if they should give their consent to the act, then he may 
have recourse to an adoption, to which the consent of the other relatives 
is not necessary. If, however, he adopts one of his distant relatives, in 
that case the consent of all his other relations, however distant, will be 
necessary.” 

Among the Nambudri Brahmins, a widow can adopt or appoint an 
heir in order to perpetuate her illam^^ ill the absence of dayadies^^ whose 


1 Chandu v, Svhha (1889), 13 Mad. 
209 ; Coiay Hegaday v. Manjoo 
Kumpty, Mad. S. D. A. 1869, p. 138. 

® Inheritance by the male line, 
Wilson’s ‘‘ Glossary,” p. 587. 

® “Travancore Census of 1891,” 
p. 680 ; Wigram’s ” Malabar Law 
and Custom,” p. 4. 

♦ Wigram’s ” Malabar Law and 
Custom,” p, 4. 

* Ibid. 

• See Vasudevan v. Secretary of 
State (1887), 11 Mad. 167, at p. 174. 

’ See Vastidevan v. Secretary of 
State (1887), 11 Mad. 167, at p. 182. 
Mayne’s Hindu I«aw,” 7th ed., 
p, 271. “ Travancore Census of 1891,” 


p. 686. 

® Wigram’s Malabar Law and 
H^ustom,” pp. 4, 6. 

® Mayno’s ” Hindu Law,” 7th ed., 
p. 271. 

10 “Travancore Census, 1891,” p. 
685. See Wigram’s ” Malabar Law 
and Custom,” pp. 13-15. As to the 
general law of the Nambudris, see 
Vaeudevan v. Secretary of State (1887), 
11 Mad. 167. 

As to Nambudri Brahmins who 
follow the Marumakkathayom system, 
see Svbramanyan v. Paramaswaran 
(1887), 11 Mad. 116. 

A* family. 

Kinsmen. 
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relationship is the cause of two or three days’ poUution^^ or with their 
(Tonsent.^ It is usual, but apparently not indispensable in such case, to 
require the person so adopted or appointed to marry for the purpose of 
continuing the iUam.^ There is, apparently, no limit of age.^ 

There seems also to have been, or to be, a custom that if a Nambudri 
widow directs a person to marry to raises up issue for her iUam, the status 
of the son in the iUam for which he is begotten, is that of a son obtained in 
gift by adoption.^ 

is unsettled whelfier the Courts will recognize the common practice Adoption of 
of dancing-girls and prostitutes to adopt daughters, but except where 
the child has been taken in such a way as to make her reception punishable and prwti- 
by the Criminal law, it is submitted that there is no reason why the Courts tutes. 
should not givd efEect to such usage.® 

In cases of adoption, prior to the coming into force of the Indian Penal 
Codc,^ the Courts in Madras recognized the custom,® but declined to 
extend it by allowing a plurality of adoptions.® It was also held that no 
ceremonies were necessary, and that mere recognition was sufficient.''^ 

Apparently the adoptius mother cannot adopt if she has a daughter. It 
is immaterial whether she has a son." 

In an old case in Bengal'® the Court declined to recognize such adoptions, 
and in a Bombay case,'® the report of which does not show when the adoption 
took place, but where apparently it had taken place before the coming into ‘ 
force of the Indian Penal Code, the Court, in declining to recognize the 
adoption, gave^reasons which are as applicable to cases before that Act 
came into force as thereafter. 

In a later Bombay case, effect was given to an adoption effected by a 
dying prostitute for the purpose^of providing for the performance of her 
funeral ceremonies, and the inheritance of her property.'^ 

In cases where a minor under the age of sixteen years has been sold 


1 Vasiuhvan v. Secretary of State 
(1887), 11 Mad. 167, at p. 188. 
There is no substantial distinction 
between the power to make a Kritrimi 
adoption {ante, p. 151 ) and the power 
to appoint an heir, ibid., at p. 174. 
See also p. 189. 

® Keahavan v, Vaevdevan (1884), 
7 Mad. 297. 

® See Vasudevan v. Secretary of 
State (1887), 11 Mad. 167, at p. 189. 

* Keahavan v. Vaaudefvan (1884), 
7 Mad. 297, at p. 299. 

B Tottakara AUutar Manakal Nar- 
rain Nambvdripad v. PuvaUy Manikal 
TriviJeraTn^Nambudripad, Mad. S. D. A. 
1865, p. 126^ referred to in Vaandevan 
V. Secretary of State (1887), 11 Mad. 
167, at pp. 176, 176. 

® See Manjavma v. Sheahgirirao 
(1902), 26 Bom. 491, at p. 495 ; 4 
Bom. L. R. 116. See arUe, p. JO. 

’ Act XLV, of 1860, which camo 


into force on the 1st of May, 1861. 

® See VenkatacheUum v. Venkata- 
aioamy. Mad. dec. of 1856, p. 65; 
Venku v. Mahalinga (1888), 11 Mad. 
393 ; Muttuhannu v. Paramasanii 
(1888), 12 Mad. 214; Owlakonda 
Alaaam v. Chalakonda Ratnachalam 
(1864), 2 Mad. H. C. 66; Steele, 185, 
186 ; Strange’s “ Manual,” paras. 98, 
99. 

* Venku v. Mahalinga (1888), 11 
Mad. 393; Mvttukannu v. Parama- 
aami (1888), 12 Mad. 214. 

VenkatacheUum v. Venkatasieamy, 
Mad. dec. of 1856, p. 65. 

Strange’s “ Manual,” para. 99. 

Eencomr Bye {Doe dem)y. Han*- 
cower Bye (1818), 2 Mori. Dig. 133. 

Mathura JSafkin v, Eau E^aikht 
(1880), 4 Bom. 545. 

Manjamma v. Sheahgirtrao [ 1902), 
26 Bom, 491, at p. 495 ; 4 Bom« L R. 
116. 
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or otherwise disposed of, or reooived with intent that she shall be employed 
or used for the purpose of prostitution (and this generally happens in the 
oases of so-called adoptions by dancing-girls or prostitutes the disposition 
or reception of the girl is punishable by the Penal Code,® and therefore, as 
being prohibited by law, no effect can be given to it by the Court.® 

“ In Venhii v. Mahalinga,^ MiJttusami Ayyar, J,, said, “ We may set 
aside or decline to enforce a contract or disposition which has for its im- 
mediate object the prostitution of a minor during her minority so as to 
leave her no choice of married life when she is o^r sikteen years. The 
policy of the Penal Code, as it seems to me, is not to obliterate altogether 
the line of distinction between the province of ethics and that of law, but 
to protect the chastity of minors and to assure to them the freedom of 
choosing married life when they attain their age, whethef they are the 
natural or adopted daughters of dancing women, and to leave otherwise 
the incidents of their legal stakes as daughters untouched, whether the 
parties concerned are dancing women or ordinary Hindus.” 

Effect was given to an adoption by a prostitute dancing-girl in Nara- 
sanna v. Oangu.^ « 


Disputes as to Adoption. 


Suita in which A Question as to the factum or validity of an adoption 

question of ... ... ^ 

adoption would arise in a suit or other proceeding in whiejj the alleged 

GunsQs 

adopted son is asserting his title as such, or in a suit brought 
against him for the purpose of disputing his title as an adopted 
son, or in a suit to recover property held by him by virtue of 
such alleged title, or in a suit for the purpose of preventing him 
from acting as adopted son.® 


Who iB entitled 
to dispute 
edc^tion. 

Adoption by 
widow. 


An alleged adoption may be disputed by any person whose 
interests are affected by it."^ 

A suit to declare the invalidity of an adoption by a widow 
can only, as a general rule, be brought by the presumptive 
reversionary heir.® Such a suit may be brought by a more 


^ See Mathura Naikin v. Esu 
Naikin (1880), 4 Bom. 646, at p. 670. 

* Act XLV. of 1860, BS. 372, 373. 
See QvjRen- Empress v. Ramanna (1889), 
12 Mad. 273. 

® Sanjivi v. Jalajakshi (1899), 21 
Mad. 229 ; Kamalakshi y. Rcmiasami 
Chetti (1896), 19 Mad. 127 ; see 
Manjamma v. Slteshgirirao (1902), 
26 Bom. 491 ; 4 Bom. L. R. 116. 

^ (1888), 11 Mad. 393, at p. 402. 

(1889), 13 Mad. 133. 

® In Kalova v, Padapa Valad Bhu- 
^angrav (1876), 1 Bom. 248, it was 


held that a suit would lie to obtain 
an injunction restraining a person 
from performing the Shraddh or 
other ceremonies as an adopted son, 
or assuming the status of suph 
adopted son. 

^ See Speciffo Relief Act (1. of 
1877), 6. 42, post, p. 159. « 

® Thakoorain Sahiba v. Mohun LaU 
(1867), 11 M. 1. A. 386 ; 7 W. R. P. 0. 
25. See Specific Relief Act (1. of 
1877), B. 42, illuB., post, p. 160, and 
cases, post, p. 159, note 1. 
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distant reversioner, if those nearer in succession are in collusion 
with the widow or have precluded themselves from inter- 
fering,^ or refuse, without sufficient cause, to take steps,* or 
where the next reversioner has only a limited estate,* but not 
otherwise,* 

The nearer reversioner would apparently be a necessary party defendant 
to a suit broughtaby i^more distant reversioner.^ 

In case of an adoption by the husband the widow or other 
heir may sue, at any rate after the death of the adoptive father. 
If the parties are governed by the Mitakshara law the co- 
parceners may apparently sue at any time. 

In case of the widow, or other limited heir,® colluding, or being pre- 
cluded from interfering, the presumptive reversionary heir may sue, and 
possibly in case such f>resumptive reversionary heir is also colluding, a 
more distant reversioner may sue. 

Except in a case where he is estopped from so doing,*' a suit seeking 
to declare an alleged adoption to be invalid may be brought by the person 
making the adoption.® 

A declaratory decree will not be made as of right. Sec. 42 
of the Specific Belief Act ® is as follows : — 

“ Any person entitled to any legal character, or to any right 
as to any property, may fhstitute a suit against any person 
denying, or interested to deny, his title to such character or 


1 AnuTid Koer [Bani) v. Court of 
Wards (1880), 8 1. A. 14, at pp. 22, 
23 ; 8 Calc. 764, at pp. 772, 773 ; l8 
C. L. E. 381, at 'pp. 385, 386 ; Rama- 
hai V. Rangrav (1894), 19 Bom. 614 ; 
Bhilcaji Apaji v. Jagannath Viihal 
(1873), 10 Bom. H. C. 351 ; Brojo 
Ktshorte Dassee v. Sremedh Bosts 
(1868), 9 W. R. C. E. 463; Tarini 
Charan Chowdhry v, Saroda Sundari 
Dasi (1869), 3 B. L. E. A. C. 145, at 
p. 157 ; 11 W. E. C. E. 468, at p. 470. 

* Ourulingasvjami v. Ramalah- 
shinamma (1894), 18 Mad. 53. 

® Of. Abinash Chandra Mazumdar 
V. Harinaih Shaha (1904), 32 Calc. 
62 ; 9 C. W N. 26. 

* See Angaha v. Daji (1895), 20 

Bom. 202; OyarbeTidro Nath Roy v. 
Loibongomunjori Dahi (1882), 11 C. L. 
E. 198. ^ 

« See Amnd Kotr (Earn) v* Court 


of Wards (1880), 8 I. A. 14, at p. 23 ; 
6 Calc. 764, at p. 772; 8 C. L. E. 
381, at pp. 385, 386; Gurulinga- 
swami v. RamalaJcshrnamina (1894), 
18 Mad. 53, at p. 58 ; Ratnabai v. 
Rangrav (1894), 19 Bom. 614. 

^ Such as a daughter. 

’ Post, p. 166. 

® As, for instance, where the adop- 
ter has been induced to adopt by 
misrepresentation or coercion (an<g, 
p. 146). 

® I. of 1877. The right to bring 
a suit to declare an adoption to be 
invalid independently of a claim to 
property lias been incidentally recog- 
nized by the Legislature, see Court 
Fees Act (VII. of 1870, s. 2, art. 17, 
cl. 5) and iu Limitation Acts (IX, of 
1871, Sched. II., art. 129; XV. of 
1877, Sched. IL, art. 118; IX. of 
1908, Sched. 1., art. 118). 


Adoption by 

adoptive 

father. 


Suit by 
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ri^t, and the Court may, in its discretion, make therein a 
declaration that he is so entitled, and the plaintiff need not, in 
such suit, ask for any further relief. 

“ Provided that no Court shall make any such declaration 
where the plaintiff, being able-^io seek further relief than a mere 
declaration of title, omits to do so.” 

Explanation , — A trustee of property is » person interested 
to deny a title adverse to the title of some one who is not in 
existence, and for whom, if in existence, he would be a trustee. 


Illustration, 

A Hindu widow in possession of property adopts a son to her deceased 
husband. The person presumptively entitled to possession of the property 
on her death without a son may, in a suit against the adopted son, obtain 
a declaration that the adoption was invalid.^ 

It is unse4;tled whether, in exercise of the discretion given 
to it by the Specific Belief Act,^ the Court can determine a 
right to take in adoption before the adoption has taken place. 

The High Court of Bengal has held in an unreported case that a suit 
will lie for a declaration that a permission set up by a widow is false.® 
The same Court decided in a case under the law before the Specific Belief 
Act came into force that such suit will noi lie,* relying on the decision of 
the Judicial Committee in Sree Naraiu Mitter v. Kiehen 8oondory Dassee 
{Sreemutty),^ but in the last-named case the suit was merely to set aside 
certain deeds of gift and acceptance in adoption, under which the defendant 
took no interest. It may in many cases be desirable that the question 
should be determined in order to save the parties expense, to save the boy 
from the peril of his adoption being decls^ed invalid, and to save the estate 
from the expense of maintaining the boy if the adox>tion be declared invalid.® 
On the other hand, the boy would not be generally bound by the decree, 
as unless the adoption of a particular boy were contemplated, he could 
not be made a party to the suit. 

^ For an instance of such declaration 
before the passing of the Specific 
Relief Act, see Kotamarti Sitcuramayya 
V. Kotamarti Vandhanamara (1874), 

7 Mad. H. C. 361. 

* S. 42, above. 

® Rajpuity Koeri (Musaummat) v. 

Nripahati {Mussummat), A. O. B. 4 of 
1887, referred to in Sircar’s “ Law 
of Adoption,” p. 434. 

* Run Bahadoor Singh v. Imho 
Comar {Musst,) (1879), 4 C. L. R. 

270. See also Rajeoomaree Doasee 


{Sieemutty) v. Nohocoomar Mullick 
(1866), Boul. 137; Peaces Dayee 
(Muaaamut) v. Hurbuneee Kooer 
{Muaeamvt) (1873), 19 W. R. C. R. 
127 ; Suhudra Chowdrayn (Muaeamaut) 
V. Ooluknaih Chmdhry (1843), 7 Ben. 
Bel. R. 143 (new edition, 166). 

® (1873), I. A, Sup. Vol. 149; 11 
B. L. R. 171. S. C. sub nomifie, Nogen- 
dro Chuvdro Mitro v. Kishen Soondery 
Doaaet (SreemiMy)^ 19 W. R. C. R. 
133. " 

•SeeW, pp. 196, 197, 
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There seems to have been no case in vrhich an injunction lajimotiol. 
has been granted to restrain the performance of an adoption,^ 
but provided the application be made in due time, and there be 
no objection on the merits, there seems no reason why a Court 
should not be justified in issuing «uch injunction. 


There is authority that an interim injunction wiU not be granted to 
restrain the carrj^ng (ftit of an adoption.^ 

The Courts will not decree specific performance of an agree- Specific pe^ 
ment to give or take in adoption,® but the breach of such agreement, 
agreement would apparently give a right to damages.* 

A decision as to the factum or validity of an adoption will Bea judicata, 
only bind the persons who are parties to such decision and 
those claiming under them.® 

It is unsettled whether a decision as to the fact, or the validity of an 
adoption in a suit between the alleged adopted son and a person who is, 
during the lifetime of the widow, the then immediate reversioner, will- 
bind another person who may succeed to the reversion.® The Madras 
High Court has held that he is bound, ^ but this is not in accordance with 
the views of the other High Courts. 

When the question is decided, after the death of the widow, in a suit 
between the adopted son and the person who would in the absence of the 
adopter be entitled to the reversion after her death, such decision would 
bind all persons subsequently interested in the estate as they would take 
through the person then entitled. 

A decision in a litigation which has been bond fide instituted and con- 
ducted between the alleged adopted son and the widow in whom the 
property was vested would, in the case where the adoption was alleged 
to be made by the widow’s husbajid, bind the reversioners. Probably it 


^ See Aaaur Purahoiam v. Batanbai 
(1888), 13 Bom. d6. 

® Ibid. 

* Specific Belief Act (I. of 1877), 

B. 21b. 

* See Sree Narain Mitter v. Kishen 
Soondoree Dome (1873), I. A. Sup. 
Vol. 149, at p. 160 j 11 B. L. R. 171, 
at p. 188. 

* See Civil Procedure Code (Act V. 
of 1908), B. 11. 

^ See Bhagwanta v. 8ukhi (1899), 
22 All. 33 ; *€hhiddu Singh v. Durga 
Dei (1900), 22 All. 382. This ques- 
tion was left undecided in Brojo- 
JHahoree Daaaee v. Sreemth Base 
(1868), 9 W. R. C. H. 463^ and 
in JumoaM Dusaya Chtnvdhrmi v. 

Hall. f 


Bamasoofidcrai Daasya CTwwdhrani 
(1876), 3 1. A. 72, at p. 84 ; 1 Calc. 
289, at p. 296 ; 25 W. R. C, R. 236, 
at p. 239. The fact that a previous 
suit by a reversioner has been unsne* 
cessful may be a reason for refusing 
a mere declaratory decree (see ante, 
pp. 159, 160) at the suit of another re- 
versioner. The idea that a decision in 
a question of adoption had the effect 
of a judgment in rem was disposed 
of in Kanhya Lall v. Badha Chum 
(1867), B. L. R. F. B. R. 662 ; 7 W. 
B. C. H. 338. The matter is now 
dealt with by the Bvidenoe Act (1. of 
1872), B. 43. 

’ Chiruvolu Punndmmar, C himvoht 
Perrazfu (1906), 29 Mad. 390. 

M 
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would also have the same effect where the adoption is said to have been 
made by the widow, ^ but she denies it. 

A decision against one person olaiming to be an adopted son would 
not bind another person claiming under another act of adoption.^ 

Under the Specific Belief Act,^ a declaration is only binding on the 
parties to the suit, persons claimfifg through them respectively, and where 
any of the parties are trustees, on the persons for whom, if in existence at 
the date of the declaration, such parties would be trustees. As these 
expressions do not include the case of a subsequent reversioner, it seems 
clear that a declaration, or the refusal to grant one, in a suit by one rever- 
sioner does not bind another reversioner. 

A suit “ to obtain a declaration that an alleged adoption 
is invalid, or never, in fact, took place,” must be brought 
within “ six years ” from the time “ when the alleged adoption 
becomes known to the plaintiff.” * 

This provision is confined to declaratory suits, and does not 
alter the limitation for suits for possession of property.® 

There was a conflict of authority as to whether the effect of this pro* 
vision is to bar suits for possession of property against a person holding 
under an alleged adoption which are brought more than six years after 
the alleged adoption becomes known to the plaintiff, or whether it is confined 
to cases where a declaration only can be obtained, and there is no present 
right to substantive relief.® 

The Madras ’ and Bombay ® High Courts held that it has the 


^ See Katarna Natchiar v. Rajah of 
Shivagunga (1864), 9 M. I. A. 543, at 
p. 608 ; 2 W. R. P. G, 31, at p. 37. 

* See Anun(l7noyee Chowdhoorayan 
(Muammaidh) v. Hhe^ Chunder Roy 
(1862), 9 M. I. A. 291, at p. 306 j 2 
W. R. P. C. 19, at p. 21 ; Marsh, 
465, at p. 460, 

8 I. of 1877. 8. 43. 

* Act IX. of 1908, Sched. I., art. 
118. “ ‘ Plaintiff ’ includes also any 
person from or through whom a 
plaintiff derives his right to sue,” s. 3. 
Ayyadori Pillai v, Solai Ammal (1901), 
24 Mad. 405. 

® Tirhhuwan Bahadur Bin/gh {Tha~ 
kv/r) V. Rameshar Baksh Singh (Raja) 
(1906). 33 I. A. 156 ; 28 AU. 727 ; 10 
C. W. N. 1066; Muhammad Umar 
Khan v. Muhammad Niaz-vd-din 
Khan (1911), 39 I. A. 19 ; 16 C. W. N. 
458 ; 14 ]^m. L. R. 182. See 
Chunni Lai v. Setaram (1911). 34 
All. 8. Limitation would cun from 
the death of the widow who purports 


to adopt, see Bhagwat Pershad v. 
Murari Lall (1910), 15 C. W. N. 524, 
p. 488. 

® As where the widow is alive, 
and the reversioner seeks to have it 
(declared that the adoption made by 
her is not valid. See Specific Relief 
Act (1. of 1877), s. 42, ante, pp. 169, 
1 60. This question was raised, but not 
determined, in Lucimun Lai Chow- 
dhry v. Kanhya Lai Moimr (1894), 
22 1. A. 61 ; 22 Calc. 609. 

^ Parvaihi Ammal v. Saminaiha 
Ourukal (1896), 20 Mad. 40. Cf. 
Ratnamaaari v. Akilandammal (1902), 
26 Mad. 291. 

8 Shrinivas Mwar v. Hanrmni 
Ohavdo Deahapmdt (1899), 24 Bom. 
260, overruling Harilal Pranlal v. 
Bai Reroa (1896), 21 « Bom. 376 ; 
Fannyanma v. Manjaya Hebhar 
(1896), 21 Bom. 169, and Padajirav 
V. Ramrav (1888), 13 Bom. 160, 
which last case was decided under 
Art. ‘^IIO of the Schedule (posi^ p. 
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former effect, but in Calcutta^ and Allahabad^ a contrary view 


The Madras decision was based upon two judgments of the Judicial 
Committee® with reference to the construction of Act 129 of the 2nd 
Schedule of an earlier limitation Act (IX. of 1871). That article provided 
a limitation for suits to set aside an adaption,” and was held to be equally 
applicable to suits seeking a mere declaration that the adoption was invalid, 
and to suits which sought the possession of property hold under colour of 
an alleged adoptiwi. Although the phraseology of that article differs from 
that of the article now in force, which in terms contemplates only a declara- 
tory suit,^ there are observations of the Judicial Committee which, were 
held to be equally appUoable to the present law.® This rule of limitation 
had no applicffition to a case where the proceeding or document is on its 
face no obstacle to the title of the heir, as, for instance, where a woman 
adopts to herself and not to her husband.^ 

If the right of the nearest reversioner for the time being to contest an 
adoption by the widow is allowed to become barred by limitation as against 
him, this will not bar the similar rights of the subsequent reversioners.^ 


The right to bring such suit would be barred where the Adversa 
person claiming under an alleged adoption has held the property 
for more than twelve years adversely to the widow of his 
adoptive father ® or to the plaintiff. 

A suit “ to obtain a declaration that an adoption is valid Limitation of 
must be brought within “ six years from the time “ when the ^op^w^**** 
rights of the adopted son a^such ® are interfeied with.*’ 


1(4). liamchandm Vinayak Kulkarni 
V. Narayan Babaji (1903), 27 Bom. 
614 ; Baroi Namn v. Barot Jesang 
(1900), 25 Bom. 26. 

^ Bam Chandra Mukerjee v. Ban jit 
Singh (1899), 27. C«lc. 242, at pp9 
253-255 ; 4 C. AV. N. 405, at pp, 411- 
413 ; Parhhu Lai (Lala) v. Mylne 
\ (1887), 14 Calo. 401; Baikanta 
Chandra Boy Chowdhvry v. Kali Cha - ' 
ran Boy Chowdkury (1904), '9 C. W. * 
N. 222. Cf. Jagannath Prasad Gupta 
V. Bunjit Singh (1897), 25 Calc. 354. 

2 Lali V. Marlidhar (1901), 24 All. 
195; Natthu Singh v. Oulab Singh 
(1895), 17 All. 167 ; Basdeo v. Gopal 
(1886), 8 All. 644; Ganga Sahai v. 
Lekhraj Singh (1886), 9 AIL 253, at 
pp. 267-269. ContrA Irtda v. Jehan- 
gira, All. Weekly Notes, 1890, p. 241. 

* Jagadamba Chowdhrani v. Dak - , 
hina Mohm (1886), 13 1. A. 84; 13 
Calc. 308 ; Mohesh Narain Moonshte 
V. Taruch Nath Moitra (1892), ^20 I. 
A. 30; 20 Calc. 487. 


* Cf. Art. 119, which ..Iso speaks 
of a suit for a declaration, but ap- 
parently contemplates substantive 
relief on the ground of the plaintiff’s 
rights being interfered with. 

* Jagadamba Chowdhrani v. Dakhina 
Mohun (1886), 13 I. A. 84, at p. 95; 
13 CJaJc. 308, at pp. 320, 321. 

® Baj Bahadoor Singh v. Achumhit 
Lai (1879), 6 I. A. 110; 6 C. L. B. 
12; Luchmun Lai Chowdhry v. Kan- 
hya Lai Mowar (1804), 22 I. A. 15 ; 
22 CaJe. 609. 

^ Bhagwanta v. Sukhi (1899), 22 
All. 33. Cf. Ah inash Chandra Ma- 
zumdar v. Harinath Shaha (1904), 32 
Calc. 62 ; 9 C. W. N. 25. See ante, 

p. 161. 

® Act IX. of 1908, Sohfjd, I, art. 
144; Ghandarap Singh v. Lachman 
Singh (1888), 10 AIL 485. 

® See Gangabai v. Tardbai (1002), 
26 Bom. 720. 

Act IX. of 1908, Sched. I.^ art. 
119. 
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It has been held by the High CSourts of Bengal ^ and the North-west 
Provinces ^ that this article does not prevent a emit for possession by a 
person claiming as an adopted son, even though it be brought more than 
six years after his rights have been interfered with. This view is, it is 
submitted, correct.® A different view has been accepted in Bombay.* 
In Madras the High Court has differed on this question.* The section 
clearly does not bar a suit in which the plaintiff claims to succeed inde- 
pendently of the alleged adoption.* 

Where time has begun to run before the adoption asrin the case of the 
widow being dispossessed, the adopted son may be barred by adverse 
possession,’ but in a suit claiming property alienated by the widow before 
the adoption, time does not begin to run before the adoption.® 

r 

Wliere a person, entitled to dispute an adoption, is bene- 
fited in the same character by a will, or other disposition of 
property, which benefits the person adopted, he must elect 
whether to take under the will, or other disppsition, or against it. 

“A principle not peculiar to English law, but common to aU law, 
which is based on the rules of justice, namely . . . that a party shall not, 
at the same time, affirm and disaffirm the same transaction — affirm it 
as far as it is for his benefit, and disaffirm it as far as it is to his prejudice.’' ® 

A person, whose title depends upon an adoption, must, in 
a contest between him and the person who would succeed in 
the absence of such adoption, prov,e the fact of the adoption,^® 


^ Jagannath Pramd O^upta v. 
Eunpt Smgh (1897), 25 Calc. 364. 

* LaU V. Murhdhar (1901), 24 
All. 195 ; Cliamdama v, Sahgram 
(1903), 26 All. 40. 

® iSee ante, pp. 162, 163. 

* See ShriHiias Murar v. Banmant 
Chavdo Deskapande (1899), 24 Bom. 
260, differing from Padajirav v. Ram- 
rav (1888), 13 Bom. 160; Laxmana 
V, Ramappa (1907), 32 Bom. 7 ; 9 i 
Bom. L. R. 1064, 

® Rainamaaan \. Akilandammal 
(1902], 26 Mad. 291. 

® See Oarigabai v. Tarabai (1902), 
26 Bom. 720. 

^ Gobmd Chandra Sarma Mazoom* 
dar V, Anand Mohan Sarma Ma- 
zoomdar (1869), 2 B. L. R. A. C. 313. 

* Moro Narayan Joahi v. Balaji 
Raghunath (1894), 19 Bom. 809. 

® Rmgama v. Atchama (1846), 4 
M. 1. A. 1, at p, 103 ; 7 W. R. (P. C.), 
57, at p. 62. See Act X. of 1865, 
sa. 167-177, apphed to certain Hindu 


\nllB by Act XXI. of 1870, s. 2. 

See Indian Evidence Act (I. of 
1872), BS, 101-103; Sootroogun Sut- 
putty V. Sabitra Dye (1834), 2 Knapp, 
287 ; 5 W. R. P. C. 109 ; Ckoudry 
iPudum Singh v. Koer Oodey Singh 
(1869), 12 M. I. A. 360, at pp. 366, 
357 ; 2 B. L. R. (P. C.), 101, at p. 
104 ; 12 W. R. P. C. 1, at pp. 2, 3 ; 
Kiakori Lai v. Chunni Lai (1908), 36 
I. A. 9; 31 All. 116; 13 C. W. N. 
370; 11 Bom. L. R. 196; Lai 

Kunxvar (Muaammat) v. Chiranji Lai 
(1909), 37 1. A. 1 ; 14 C. W. N. 286; 
12 Bom. L. R. 244 ; Ramprotah Miaaer 

V. AhhtUik Miaaer (1878), 3 C. L. R. 
170, at p. 174; Hur Dyal Nag v. 
Boy Kriahio Bhoomich (1875), *24 

W. R. C. R. 107 ; Tarini Charan 
ChowdJvry v. Saro^ Sundari Daai 
(1869), 3 B. L. B. (A. G.) 146, at 
pp. 168, 169, 11 W. R. a R. 468, at 
p. 474; Biaaessuf OhuckerhvUy v. 
Ram Joy Mt^oomda/r (1866), 2 W. R. 

^C. R.^ 326, at p. 328; Boopmonjooree 
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file performance of the ceremonies * (if any) which may be 
necessary, ‘ and such facts as are necessary to establish its 
validity.* If the adoption was by a widow, who could not 
adopt without permission, he must prove the fact of such 
permission having been given.* • 

The burden of proving the adoption is on the person alleging 
it, in the unusual Base of the adoption being denied by the 
person alleged to be adopted.* 

Where the phwtiff claims property as heir, and is unable to establish 
his relationships it is unneoessaiy for the defendant to prove his adoption.® 
In certain summary proceedings a de facto adoption might be acted upon 
until set aside in a properly constituted suit.'' 

Where the fact of the adoption was admitted, and it was alleged that 
the natural father had lost his right to give in adoption, it was held the 
burden of proving such Joss is upon the persons alleging it.® 

There is authority that in a suit which merely seeks to declare 
invalid an alleged adoption to be invalid the burden of proof is 
upon the person seeking to obtain such declaration,® but there is also 


Chowdranee v. Bandall Sircar (1864), 
1 W. R. C. R. M5, at p. 147 ; Ken- 
chatoa v. Nirtgupa (1867), 10 Bom. 
H. O. 266, note. 

1 Oomrao Singh (Thahoor) v. Mehtgfb 
Koonwer [Thahooranee) (1868), 3 Agra, 
103a. See arUe, pp. 144, 147—149. 

® Soe onte, pp. 147-149. 

® Oomrao Singh (Thahoor) v. Mth- 
tab K€fonwer (Thakooranee) (1868), 
3 Agra, 103a. In Rango Bdlaji v. 
Mudieyppa (1898), 23 Bom. 296, at^ 
p. 303, it was hdd that the person 
setting up an adoption was required 
to establish the death of the natural 
son of his adoptive father at the time 
of the adoption. 

* Choufdry Pudum Singh v. Koer 
Oodey Singh (1869), 12 M. I. A- 
360, at p. 356; 2 B. L. R. (P. C.) 
101, at p. 104; 12 W. R. (P. C.) 1, 
at pp. 2, 3 ; Har Shankar Partab 
Singh V. Lai Baghwraf Singh (1907), 
34 I. A, 129 ; 29 All. 619 ; 11 C. W. N. 
841 ; Kiahori Lai v. Chunni Lai 
(1908), 36 I.. A. 9; 31 All. 116; 13 
C. W. N. 370; 11 Bom. L. R. 196; 
Hut Dyal Nag v. Bay Kriahto Shoomich 
<1876), 24 W. R. 0. R. 107 ; Tarini 
Charan Ch&wdhry v. Saroda Sundorri 
Daei (1809), 3 B. L. R. (A. C.4 145, 
at pp. 168, 169; 11 W. R. 0.*R* 468, 


at II. 474 ; Kripa Moyee Dehia v. 
Oolvok Chwider Roy (1865), 4 W. R. 
C. R. 78 ; Roopnumjooree CJtowdrantt 

V. Ramlall Sircar (1864), 1 W. 

R. C. R. 145, at p. 147 ; Oomrao 
Singh (Thahoor) v. Mehtab Koonwer 
(Thakooranee) (1868), 3 Agra, 103a. 

® Chandra Kunwar (Rani) v. Nar- 
pat Singh (Chaudhri) (1906), 34 1. A. 
27 ; ■ 29 All. 184 ; 11 C. W. N. 321 ; 
Har Shankar Partab Singh v. Led 
Boghuraj Singh (1907), 34 I. A. 129; 
29 All. 619 ; 11 C. W, N. 841. 

^ Kalikiahore Dutt Gupta Mozoom- 
dor V. Bkuaan Chunder (1890), 18 
Calc. 201. 

See Nunkoo Singh v. Pnrm Dhun 
Singh (1869), 12 W. R. C. B. 366, 
which was a case under the Certifi^ 
cate Act (XXVII. of 1860). See 
Bamprotab Miaaer v. Ahhilak M laser 
(1878), 3 C. L. R. 170, at p. 173. 

® Kuaum Kumari Roy v. Satya 
Banjan Daa (1903), 30 Calc. 999 ; 
7 C. W. N. 784. 

® Aaltaffi Kunwar v. Rup Chand 
(1908), 30 All. 197 ; Brojo Kiahoree^ 
Daaaee v. Sreenath Boac (1868), 9 

W. R. C. R. 463, at p. 467 ; Gooroo 
Proaunno Singh v. Nil Madhub Singh 
(1873), 21 W, R. C. R. 84. See* ante, 
pp, 159, 160. 
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authority to the contrary.^ It is submitted that the latter view is 
correct. 


A person, who is otherwise entitled to dispute an adoption, 
may be estopped from disputing it, although the same adoption 
may be liable to be disputed^ by other persons who are not so 
estopped. Estoppel operates merely as a personal disqualifi- 
cation, and does not otherwise affect the validity of the 
adoption.® 

The Indian Evidence Act,® s. 115, enacted as follows : — 

“ Where one person has, by his declaration, act, •or omission, 
intentionally caused or permitted another person to believe a 
thing to be true, and to act upon such belief,^ neither he nor his 
representative ® shall be allowed, in any suit or proceeding 
between himself and such person or his reptesentative, to deny 
the truth oHhat thing.” 


For instance, a widow representing to the natural father that she hod 
a power to adopt, and thereby inducing him to give his son in adoption, 
would be estopped from thereafter denying the power.® 

Allowing the thread ceremony and marriage to be performed in th© 
adoptive family, and otherwise allowing the youth to act as an adopted 
son, would amount to an estoppel.’ 

Active participation in the adoption may also operate as an estoppel.® 
A perRon may be so estopped, although he was acting in good faith, 
or without a full knowledge of the circumstances, or was under a mistake 
or misapprehension.® 

The person taking in adoption would generally, in the absence of fraud 
or coercion, be estopped from denying the adoption,'® but where there has 


^ Bajagopala Reddy v. Nattu Qo~ 
vinda Reddy (1910), 34 Mad. 329. 

* See Parvatihayamma v. Rama- 
krishna Rau (1894), 18 Mad. 145, at 
p. 146. 

> Act I. of 1872. 

* Yashvani Puttu Shenvi v. Rad- 
hahai (1889), 14 Bom. 312. 

® TUb would not include an 
auction purchaser at a sale of pro- 
perty belonging to the person es- 
topped. Parbhu Lai (Lola) v. Mylne 
(1887), 14 Calc. 401. 

* Kannammal v. Viraaami (1692), 
15 Mad. 486; Dharam Kunwar v. 
Balimnt Singh (1908), 30 All. 549. 

’ Santappayya V. Rangappayya 
(1894), 18 Mad. 397 ; Dharam Kunwar 
V. mwni Sinyh (1908), 30 All. 549. 


® Sadashiv Moreshvar Ohate v. Hari 
Moreehvar Ohate (1874), 11 Bom. H. C. 

, 190 ; Vyas Chimanlal v. Vyaa Ram- 
cha^ra (1899), 24 Bom. 473, at p. 

' 481 ; 2 Bom. L. R. 163 ; Chintu v. 
Dhmdu, 11 Bom. H. C. 192, note. 

• Sarat Chunder Dey v. Oopal 
Chunder Laha (1892), 19 1. A. 203, 
at p. 215 ; 20 Calc. 296, at p. 310, 
overruling Qanga Sahai v. Eira Singh 
(1880), 2 All. 809, and Viahnu Nam- 
hvdri {EranjoU lUath) v. Kriahnan 
Namhudfi {EranjoU Illatft) (1883), 7 
Mad. 3. 

See Ravji Vinayahtm Jagemnath 
Shankaraett v. Lakahmibai (1887), 11 
Bom. 381, at p. 396; SvMbaai Lai 
V. Giman Singh (1879), 2 All. 366; 
ChinH V. Dhondn (1873 )» 11 Bom. 
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been no mis-statement,^ or conduct equivalent thereto, or where the mis- 
statement has not been acted upon,^ there can bo no estoppel. 

A person is not estopped from denying an adoption merely because 
he had previously secured succession to properties by setting up that 
adoption, when it appears that his claim as adopted son was not opposed 
by the person as against whom he is said to be estopped.® 

The acts of a Hindu female, who is acting without the guidance of 
a disinterested adviser, cannot prejudice her.” ^ 

The misrepresentation to operate a^ an estoppel must apparently be Hatters of law* 
of a matter of fact. An erroneous expression of opinion that an adoption 
was valid in law could not apparently lead to an estoppel, nor could a 
person apparently be estopped from asserting the state of the law.® 

In Parmi^bayamma v. Ramahrishim Rau,^ it was laid down on the 
authority of Gopalayyan v. Raghupatiayyan^ that “ the claimant has to 
show that by a course of conduct long continued on the part of the family 
which has purported to affiliate him, his situation in his original family 
has been altered so that it would be impossible to restore him to it.” This 
limitation to the doctsine of estoppel is not, it is submitted, justified by 
the terms of sec. 115 of the Evidence Act. There seems to have been no 
estoppel in that case, as the representation, if made, was neither believed 
not acted upom 

Mere acquiescence, even presence at the adoption, does not create an Acquiescence, 
estoppel,® and cannot alter rights unless the acquiescence extends to the 
period provid^ji by the law of limitation.® 

The fact of the adoption, and of the power (if any), and of Mode of proofs 
the circumstances necessary to establish the validity of the 
adoption, must be proved in the same way as any other fact. 

There are no special rules of evidence applicable. 


H. G. p. 192, note ; Chitko Raghunaih 
RajadiJesh v. Janaki (1874), 11 Bom. 
H. C. 199. * 

^ See SurendraJeeshav Boy v. Door- 
gasundari Dasnee (1892), 19 1. A. 
108, at p. 128; 19 Calc. 513, at p. 
532 ; Tayanmaul v. SaakacHaUa Nai- 
ker (1805), 10 M. I. A. 429, at pp? 
433, 434. 

* See Kuverji v. Babai (1890), 19 
Bom. 374; Parvatibayamma v. Ra- 
makriahna Rau (1894), 18 Mad. 145, 
at p. 149. 

® Ear Shankar Partab Sirygh v. 
Lai Raghuraj Singh (1907), 34 1. A. 
129; 29 All. 619; 11 C. W. N. 841. 

® Tayammaul v. SaahachaUa Naiker 
(1865), 10 M. I. A. 429, at p. 433. 
See ante, p. 146, note 12. 

® See Qopee LaU v. ChundraoUe 
Buhoojee {Mueaamat Sree) (1872), 1. 
A. Sup. Vol. 131, at p. 133 ; 11 B. 


L. R. 391, at p. 396 ; 19 W. R. C. R, 
12, at p. 13 ; Kuverji v. Bahai (1890). 
19 Bom. 374, at pp. 390, 391. See 
Rajnarain Boat v. Vniveraal Life 
Assurance Company (1881), 7 Calc. 
594. 

8 (1894), 18 Mad. 145, at p. 148 
(see also pp. 151, 152). 

’ (1873), 7 Mad. H. C. 260. 

8 Qurulingaswami v. Ramahkah- 
mamma (1894); 18 Mad. 58, at p. 60; 
Papamma v. Appa Rau (1893), 10 
Mad. 384, at p. 891. 

® See Uda Begam v. Imam-ud-din 
(1875), 1 All. 82; Taruck Chunder 
Bhuitoicharjee v. Hurro Sunkur 
Sandyal (1874), 22 W. R. C. R. 267 ; 
Rajan v. Baauvd Chetli (1866), 2 
Mad. H. C. 428 ; Ram Rau v. Raja 
Rau (1864), 2 Mad. H. C, 114 ; PeMa- 
muthuiaty v. N, Timma J2eddEy^(1864), 
2 Mad. H. C. 270. 
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The Ck)urt must carefully and strictly examine the evidence as to the 
oompletion of the act of adoption, and as to the facts which are necessary 
to validate it,^ 

Acquiescence by the person entitled to dispute an adoption, or by 
other members of the family, is some evidence of the fact of the adoption. 
Its value as such must depend upon the ciroumstanoes. Where it has 
arisen from an imperfect knowledge of the facts it can be of no value.* 

A statement as to the existence of the power by the person alleged to 
have given it is evidence in support of it.® » 

As to statements by a person who is dead, or who cannot be found, 
or 'who has become incapable of giving evidence, or whose attendance 
cannot be procured without an amount of delay or expense which, under 
the circumstances of the case, appears to the Court unrea^nable, when 
these statements relate to the existence of relationship by adoption, see 
the Indian Evidence Act I. of 1872, sec. 32 (5), (6). 

A statement amounting to an admission by the person alleged to have 
been adopted will bo evidence against him requiring explanation.^ 

An ancient report of a panchayet as to the pedigree of a f aniily has been 
held to establish an adoption which was not then disputed.® 

A tradition/ in a wajib-td-arz has been acted upon by the Judicial 
Committee.® 

“ It may be desirable carefully to examine cases of possible fraud, 
yet . . . instruments which are proved by all the attesting witnesses, 
and against which there is no evidence on the other side, oyght not to be 
set aside and treated as nothing, on a mere suspicion of perjury and forgery.” 

After such a lapse of time as makes it impossible, or difficult, to obtain 
direct evidence of the adoption, or of th^ performance of the necessary 
ceremonies, or of the giving of the neccssai^ permission, evidence of 
recognition by the adoptive parents, or by other members of the family, 
or of treatment as an adopted son by x>ermitting him to perform the family 
worship, or to share in the inheritance, or otherwise, may be sufficient to 
establish an adoption, or, at any rate, to render slight evidence, sufficient,® 


^ Imrit Konwur v. Roop Narain 
Singh (1880), 6 C. L. R. 76, at p. 
823; Kenc^wa v. Ningupa (1867), 
10 Bom. H. C. 266, note. See Roop- 
monjooree Chotvdranee v. Ramlall 
Sircar (1864), 1 W. B. C. R. 146; 
Sootroogun SiUputhy v. Sabitra Dye 
(1836), 2 Knapp, 287 ; 6 W. R. P. C. 
109 ; Euradhun Mookurjia v. Mu- 
thoranath Mookurjia (1849), 4 M. 1. 
A. 414, at p. 426 ; 7 W. R. P. C. 71. 

* See Rungama v. Atchama (1846), 
4 M. L A. 1, at p. 103 ; 7 W. B, P. C. 
67, at p. 62. See Act 1. of 1872, 
s. 60. 

* Indian Evidence Act (1. of 1872), 
SB. 21, 32 (6), Kiahen Sunker Dutt v. 
Moha Mya DoaseCt W. R. 1864, C. R. 
210 . 

, ® See Vhandra Kunwar (Rani) v. 


ifarpal Singh (Chaudhri) (1906), 34 
I. A. 27 ; 29 All. 184 ; 11 C. W. N. 
320 ; 9 Bom. L. R. 267. 

* Ajabsing v. Nanahhau Valad 
Dhanaing Ravi (1898), 26 1. A. 48 ; 
S 0. W. N. 130. 

* Achal Ram (Lai) v. Kazim 
Euaain Khan (Raja) (1906), 32 I. A. 
113 ; 27 All. 271 ; 9 C. W. N. 477. 

^ Kalichandra Chowdhry v. Shib- 
Chandra Bhaduri (1870), 6 B. L. R. 
601, at p. 608 ; 16 W. R. P. C. 12, at 
p, 14, See cimndernaih Roy (Rajah) 
V, Obbindnath Roy (Kooar) (1872), 11 
B. L. R. 86, at p. 98 ; 18 W. B. 221, 
at pp. 222, 223. 

® See Rup Narain v. Qopal Devi 
(Muaaamat) (1909), 36 L A. 103 ; 
36 Calc.*^780; 13 O. W. K. 920 ; 11 
Bom. L. R. 833; ^endro Nath 
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and in any case will, it is submitted, be admissible in support of the adop- 
tion,' but such evidence cannot establish an adoption which is in law « 
invalid.* 

A person who asks the Court to presume that an adoption did take « 
place, must establish an initial probability that the adojgtion was likely 
to have been validly made and that the conduct of the partners cognizant 
of the facts had been at least consistent with such an hypothesis.’ 

Where there is conflicting evidence upon the fact of an adoption, much Probabilities, 
must depend upon tlft probabilities of the case to be collected from the 
admitted or proved facts, but such probabilities do not take the place of * 
evidence. 

The fact that the x)erson alleged to have adoi)ted was childless, and Aged adopter, 
advanced in ^ears, and had despaired of having male issue ; ^ or the fact 
that he was anxious to deliver himself from give rise to a probability Solicitude ae 
that he wished to adopt. future state. 

The fact that the alleged adoptive father or mother was at enmity uith Enmity with 
the reversioner might also render an adoption probable.® 


Holdar v. Jogendro Nath Banerjee 
(1871), 14 M. I. A. 67, at pp. 76, 77 ; 
7 B. L. R. 216, at pp. 227, 228 ; 15 
W. R. P, C. 41, at pp. 44, 45 ; Bun- 
gama v. Aichama (1846), 4 M. 1. A. 1, 
at p, 106 ; 7 W. R. P. C. 57, at p. 62 ; 
Vyaa Chimanlcd v. Vyaa Eamchandra 
(1899), 24 Bom. 473 ; 2 Bom. L. R. 
163 ; Bamalinga Pillai v. Sodaaivu, 
Pillai (1864), 9 M. I. A. 610, at p. 419 ; 
1 W. R. P. C. 25, at p. 26 ; Anandrav 
Bivaji V. Ga^ieah Eshvant Bokil (1863), 
7 Bom, H. C. App. xxxiii. ; Sabo 
Bewa V. Nahagun Maiti (1869), 2 
B. L. R. App. 61 ; 11 W. R. C. R. 
380; Nittianand Ghoae v. Krishna 
Dyal Ghoae (1871), 7 B. L. R. 

16 W. R. C. R. 300 ; Perkash Chu 
Roy v. Dhunmonnee Daaaea, Ben. 
S. D. of 1853, p. 90 ; Hur Dyal Nag 

V. Roy Kriahto Bhoomick (1875), 24 

W. R. C. R. 107 ; Beraauiollah 
(Choufdhry) v. Brojo Soondur Roy 
(1872), 18 W. R. C. R. 77, at p. 
80; Tituiourie Chatteijee v. Denonath 
Banerjeet W. R. 1864. C. R. 166; 
Roojnnonjooree Chowdranee v. Ramlall 
Sircar (1864), 1 W. R. C. R. 146; 
Mohendro Loll Mookenjee v. Rookiney 
Dahee (1864), Coryton, 42, at p. 46. 

^ See Indian Svidenoe Act (1. of 
1872), 8. 60. In that section **it 
will be noted that the words *by 
blood marriage and adoption' have 
not been inserted after the word 
‘relationship’ by Act XV4IL of 
1B72, as in the case of s, 32, els. (6) 


and (6). Illustration (o) refers to 
the case of marriage, but relationship 
is not mentioned,” Ameer Ali and 
Woodrotfe’a ” Law of Evidence,” Ist ' 
cd., p. 360. This would seem to 
show that the conduct of relations 
would not be admissible as evidence 
in the case of adoption, but the 
Indian Courts have undoubtedly been 
in the habit of admitting such 
evidence. With two exceptions (Hur 
Dyal Nag v. Roy Kriahto Bhoomick 
and Vyaa Chimanlal v. Vyaa Ram- 
chandra), the decisions in note 4 
above were given before the passing 
of the Indian Evidence Act. 

* See, however, Bhagwat Perahad 
V. Murari Loll (1910), 16 C. W. N. 
524. 

® Har Shankar Partah Singh v. 
Lai Raghuraj Singh (1907), 34 1. A. 
129 ; 29 AU. 519 ; 11 C. W. N. 841. 

* Huradhun Mookurjia v. Muthora- 
nath Mookurjia (1849), 4 M. I. A. 
414, at p. 425 ; 7 W. R. P. C. 71. See 
Roopmonjooree Chowdranee v. Ram- 
lall Sircar (1864), 1 W. R. C. R. 144, 
at p. 150; Biatooprea Patmdhadea 
(Ranee) V. Baaoodeb Dull Bewartee 
Bcdnaik (1865), 2 W. R. C. R. 232, 
at p. 235. 

* Huradhun Mookurjia v. Mulhora- 
nath Mookurjia (1849), 4 M. L A. 
414, at pp. 426, 426; 7 W. R, F. C.' 
71. 

' ® Soondur Koomaree pebbkea V., 
Gudadhur Perahad Teumree (1868), 
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The religious duty to adopt a son, which is said to be incumbent upon 
every childless Hindu,^ is also a oiroumstanoe to be taken into considera- 
tion^^ but by itself it has not much force, having regard “ to the fact that 
childless Hindus die daily without having fulfilled this obligation, or made 
provision for its fulfilment after their death.** ® 

On the other hand, the absence notices to relations and of ceremonials 
may be evidence against the probability of the fact of adoption. In 
Sootroogun Sutputty v. Sahitra Dye,^ the Judicial Committee say, “ But 
although neither written acknowledgments, nor the performance of any 
religious ceremonials, are essential to the validity of adoptions, such 
acknowledgments are usually given, and such ceremonies observed, and 
notices given of the times when adoptions are to take place, in all families 
of distinction, as those of zemindars or opulent Brahmins, ihat wherever 
these have been omitted, it behoves the Court to regard with extreme 
suspicion the proof offered in support of an adoption. I would say, that 
in no case should the rights of wives and daughters be transferred to 
strangers, or more remote relations, unless the proof of adoption by which 
that transfer is effected be proved by evidence fred' from all suspicion of 
fraud, and so consistent and probable as to give no occasion for doubt of 
its truth.’* / 

The youth,® or vigour,® of the alleged adopting father, and the conse- 
quent probability of male issue, may also be a circumstance rendering 
the adoption improbable. 

** In considering the validity of ” powers to adopt, ‘ «it is of great 
importance, in the first place, to ascertain the position of the parties at 
the time when the instruments are alleged to have come into existence, 
and the motives which may have led to the execution of them.” ’ 


7 M. I. A. 54, at pp. 64, 67 ; 4 W. R. 
P. C. 116, at pp. 119, 120 ; Raghunada 
(Sri) V. Brozo Kishoro (Sri) (1876), 
3 I. A. 164, at p. 177 ; 25 W. B. C. R. 
291, at p. 295. 

^ Ante, p. 97. 

® See Raghunada (Sri) v. Brozo 
Kishoro (Sri) (1876), 3 I. A. 164, at 
p. 177 ; 26 W. R. C. R. 291, at p. 
295 ; Roopmonjoree Chowdranee v. 
Ramlall Sircar (1864), 1 W. R. C. R. 
145, at pp. 150, 151 ; Sarodasoondery 
Dossee (8. M.) v. Tincotory Nundy 
(1863), 1 Hyde, 223, at p. 249. 

® Nilmadhvb Doss v. Biehumher 
Doss (1869), 13 M. I. A. 85, at p. 
100 ; 3 B. L, R. (P. C.) 27, at p. 32 ; 
12 W. E. P. C. 29, at p. 31. See 
Qumlingaswanni (Sri BaZusu) v. Rama- 
lakshmanma (Sri Balusu), Radhamo- 
hun V. Hardai Bibi (1899), 26 1. A. 113, 
at p. 136 ; 23 Mad. 398, at p. 414 • 
21 All. 460, at p. 477 ; 3 C. W. K 
; 427, at p. 442 j 1 Bom. L. R. 226. 


* (1835), 2 Knapp, 287, at p. 290; 

6 W. R. P. C. 109. See also Ondy 
Kadarun v. AroonacheUa, Mad. dec. 
1857, p. 93 ; Bistooprea Patmohadea 
(Ranee) v. Basoodeh Dull Bewartee 
Patnaik (1866), 2 W. R. C. R. 232. 

^ Sootroogun Sutpvity v. Sahitra 
Dye (1835), 2 Knapp, 287 ; 6 W. R. 
P. C. 109. 

* * In SwrodasooTfidery Dossee (8, Jf.) 
V. Tinwowry Nundy (1863), 1 Hyde, 
223, at p. 260, the Court said, We 
agree . . . that a Hindu does not adopt 
in his lifetime, unless he is prepared 
to acknowledge that he has lost the 
power of procreation ; for, if his wife 
is sterile, he may marry another 
wife, and is enjoined to do so after 
the lapse of a certain time.” 

^ Soondur Koomaree Dehbeea v. 
Qudadhwt Pershad Tewarree (1868), 

7 M. I. A. 64, at p. 64; 4 W. E. P. C. 
116, atq^. 119. 
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A permission to give in adoption may be presumed,^ but 
no such presumption may be made \nth reference to a permission 
to take in adoption.* 

It has been held * that “ when the Court is satisfied that the 'Sioot d 
authority to adopt really was givdh, it will require comparatively of cenmoniei. 
slight proof of the performance of the ceremonies by which the 
adoption is cempHted. But the Court will not presume that 
permission was given merely because it is shown that the usual 
ceremonies were duly performed.” 

There may be a presumption that a widow does not adopt while in a 
condition of ceremonial impurity.^ 

1 “ Dattaka Chandrika,** a. 1, para. (1864), Coryton, 42, at pp. 45, 46, 

32. , where a similar observation was 

^ TariniCh(vran€howdhry'v,Saroda made, “When many years have 
Sundari Dasi (1869), 3 B. L. K. A. C. passed and the person whose adoption 
145 ; 11 W. B. C. B. 468. is questioned has always been recog- 

^ Radhamadhid) Qoasain v. Radlia- nized as a son.” 
huUub Gossain (1862), 1 Hay, 311 ; 2 * See Banganayahamrm v. Alwat 

Ind. Jur. 0. S. 5. See also Mohendro Setti (1889), 13 Mad. 214, at p. 222. 

Lall Mookerj^ v. Eoohney Dabee 



CHAPTEE IV. 

PABENT AND CHILD {continued), 

Ebsults op Dattaka Adoption. 

Adoption Adoption in the Dattaka form completely transfers the boy 

opofAtes as j. •/ 

affiliation. from the family of his natural father to that of his adoptive 
father, and, except as specially provided by the law,^ he acquires, 
as from the date of the adoption, * all the rights, privileges, 
duties, and obligations of a son born to his adoptive father.^ 

When a mailed man having a son, is taken in adoption, the son does 
not acquire the gotra and a right of succession to the property of the 
family into which his father is adopted.'* 

When an adoption has been made by a widow, the rights of 
the adopted son do not date back to the death of his adoptive 
father.® 

^ As to the effect of the birth of a below, Puddo Kumaree Vebee v. Jug- 
legitimate son after the adoption, see gwtkishore Acharjee (1879), 6 Calc. 
post, pp. 180-182, As to the re- 015 ; Joykiskore Chowdhry v. Panchoo 
strictions placed upon an adopted Baboo (1879), 4 C. L. B. 538 ; Kali 
son with regard to marriage and Komul Mozoomdar v. Uma Shunkur 
adoption in his natural family, see Moitra (1883), 10 1. A. 138, at p. 149 ; 
anie, pp. 40, 41, and j>ost, p. 195. 10 Calc, 232, at p. 237 ; 13 C. L. R. 

* Barek Ckand Babu v. Bejoy Chand 379, at p. 381 S. C. in Ck)urt below, 6 
Mahatdb (1905), 9 C. W. N. 795, at Calc. 256, and 7 C. L. R. 145 ; Bam- 
p. 798 ; Moro Narayan Joshi v. hhat v. Lakshman Chvniaman Mayalay 
Balaji BaghuTiath (1894), 19 Bom. (1881), 5 Bom. 630, at p. 637 ; Teen- 
809, at p. 814 ; Banihhat v. Lakshman cowree Chatterjee v. JDenonath Baner- 
Chintaman Mayalay (1881), 5 Bom. jee (1865), 3 W. R. C. B. 49; Juggur- 
630, at p. 637 ; Svdanund Mohapattur nath SeJiaie {Maharajah) v. Mukhun 
V. Soorjo Monet Behee (1867), 8 W. Koonwwr (MusbU) (1866), 3 W. R. 
E. C. R. 466; S. C. (1869), 11 W. R. C. R. 24. 

O. B. 436. On appeal in this case * Kalgavda Tavanappa v. Sonappa 
this question did not arise, Tamangavda (1909), 33 Bom. 669; 

Bayte v. Suddanuvd Mohapatter, 1. 11 Bom. L. R. 797. 

A. 8up. Vol. 212 ; 12 B. L. 304 ; Lakshrmna Ban v. Lah^mi Am- 

20 W. R. ,0. R. 377 ; 9 Mad. Jur. mal (1881), 4 Mod. 160. See Ba- 

466; Narain Mai v. Kooer Narain mundoss Mookenjta v. Tarinee 

Mylee (1879), 6 Calo. 251. (Mussamut) (1868), 7 M. 1. A. 169, 

• Pudma Coomari Bebi v. Court of at p. 184 ; Ayyan v. Bovi- 

Wmds (1881), 8 I. A. 229, at p. 246 ; thri Anmdl (1897), ^1 Mad. 10, at p. 

8 Oslo. 302| at p. 311. S. C. in Court 16 ; . Barain Mtd v. Kooer Barain 
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An adoption pendMte Ute has the same effect as a birtii peiiiente KU.'^ 

As to on ad^^ited son's, impurity on deaths and births, and as to his ^ 
competency to perform Sraddha rites,* see Sircar’s “ Law of Adoption,” 
p. 388. 

The right of guardianship of an adopted son passes by the Bight of 
adoption from the natural pareiJts to the adoptive parents.® *'*“^*"‘*"^ 
A son adopted by a Hindu governed by the Mitaksharanif^tsof ^ 
school of law Acquires the same rights in ancestral property 
adoption * as would be possessed on birth by a natural son bom 
to his adoptive father.® 

ExceptVhere a son is bom to his adoptive father subsequent inhwitonee 
to the adoption,® an adopted son inherits to his adoptive father,^ 
and to the relations, whether lineal or collateral, of his adoptive 
father to the same extent as he would have inherited if he had 
been bom as a sod to his adoptive father.® 

As to the devesting of estates on adoption, see post, pp. 187-192. 


Mytee (1879), 6 Calc, 261; Moro 
Narayan Joshi v. Balaji Raghunath 
(1804), 19 809, at p. 814 ; 

cases collected in Morley’s “ Digest,” 
vol. iii. 186. 

^ Rambhat v. Lakshman Chintaman 
Mayalay (1881), 6 Bom. 630, at p?637, 

* See “ Dattaka Mimansa,” s. 6, 
para. 50 ; ** Dattaka Chandrika,” s. 
1, para. 26 ; s. 3, para. 17. 

* Sree Narain Mitter v. Kishen- 
so&ndory Dcbsaee {Sreemutty) (1873), 
1. A. Sup Vol. 149, at p. 163 ; 11 B. 
L. B. 171, at p« 191 ; S. C. svb wmtivA 
Nogeridro Chundro Mittro v. Kiahen- 
soondery Bosses {Sreemvxty), 19 W. 
B. C. B. 133, at p* 139 ; I^kshmibai 
V. Bhfidhar Vusudev Table (1878), 3 
Bom. 1. As to rights of guardian- 
ship, see ante, pp. 42-46, and post, 
pp. 207-211* 

* See Rungama v. Atchama (1846), 
4M. I A. 1, atp. 103; 7 W B. B C. 
57, at p. 67; Sudanund Mohapaitur 
V. BoTumaUee (1863), Marsh, 317 ; 
2 Hay, 205; Stid&nund MohapatUir 
V. Soofjo Monee Behce (1867), 8 W. 
B. G. B. 455; S. C. aiter remand 
(1869), 11 W. B. C. B. 436. On 
appeal this question did not arise, 
Soorjonunm Dayee v. Buddanund Mo- 
hapattST (1873), 1* A< Sup. YoL 212 ; 
12 B. L. B. 304 ; 20 W. B. C. B. 


377 ; 8 Mad. Jur. 466. 

‘ See post, pp. 219, 220; Heeta 
Singh V. Buryar Singh (1866), 1 Agra, 
266. 

® See post, pp. 180-182, 

’ Baje Vyankatrav Anandrav Nim* 
halkar v. Jayavantrav (1867), 4 Bom. 
H. C. A. C. 191. 

® Pvdma Coomari Deli v. Court oj 
Wards (1881), 8 1. A. 229; 8 Calc. 
302; S. C. in Court below, Puddo 
Kumaree Debce v. Juggvikishore 
Acharjee (1879), 6 Calc. 615; Joy- 
kishore Choudhry v. Panchoo Baboo 
(1879), 4 C. L. B. 638 ; Sumhhoochun- 
der Chowdry v. Narami Debia (1835), 
2 Knapp, 55; 5 W. R. (P. C.) 100; 
Lakhmi Chaiid v. Oatto Bai (1886), 8 
All. 319 ; Mokundo Lai Roy v. By- 
kunt Nath Roy (1880), 6 Calc. 289; 
7 C. L. R. 478; Dinonaih Mukerjee 
V. Qopal Chum Mukerjee (1881), 9 
C. L. B. 379 ; 8 C. L. E. 67 ; Tara 
Mohun Bhuttacharjee v. Kripa Moyee 
Debia (1868), 9 W. R. C, R. 423; 
Raj^ Vyankatrav Anandrav Ninibal- 
kar V. Jayavantrav (1867), 4 Bom. 
H. C. A. C. 191 ; Qourhurree Kvbraj 
V. Rutnasuree Debia (Musswmmd) 
(1837), 6 Ben. Sd. B. 203 (new 
edition, 250) ; Qooroopesrskad Bose v. 
Rashbehary Bose, Ben. S. D. A. 1860, 
p. 411. 
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The right of the adopted son and of his heirs to inherit to the following 
relations by adoption has been established ; — 

1. Paternal grandfather.’ 

2. Paternal uncle.® 

3. First cousin of his father.® 

4. First cousin of his grandfathfr.^ 

5. Father’s brother’s son.® 

‘ 6. Father’s daughter’s son.® 

7. Father’s third cousin.’ * 

8. The adopted son of the son of the brother of the man to whom the 
father of the claimant was adopted.® 

Rights on Where an adopted son ousts his adoptive father’s widow, who has 

attaining taken possession in ignorance of the adoption, he is entitled to receive 
possession. rents and profits which have been received, or might with due diligence 

have been received, between the death of his adoptive father and his 
getting possession, credit being given for the maintenance of the widow, 
funeral expenses, and aU such expenditure as she might properly have made 
as widow, subject to any question as to limitation.® ^ 

Conversel^y the relations of the adoptive father will inherit 
to the adopted son in the same way as if he had been a son born 
to his adoptive father. 

Title. An hereditary title or honour passes to an adopted son, and 

his descendants, in the same way as to a legitimate son, or his 
descendants. 

Inheritance ex Where the adoption is by a husband alone, or in association 
fartematerna. wivcs, or where it has been made to 

him by his wife with his concurrence, or after his death, the son 
inherits to the wife,^^ and to her relations,^^ in the same way 
as if he had been a son born to such wife. 


^ Oourbidhib v. Juggernath Per- 
eaud Mitter (1824), Sir F. Macnagh- 
ten’s “ Considerations,” p. 151. 

* In SwnbhoochuTidcr Choiudry v. 
Naraini Dehkt (1835), 3 Knapp, 55; 
5 W. R. P, C. 100, it was held that 
the adopted son of the brother of the 
whole blood was entitled to inherit 
in preference to the son of a brother 
of the half-blood. Kishennatk Roy 
V. Hwreegdbind Roy, Ben, S. D. A. 
1869, p. 18. 

* Dinomth Mukerjee v. €fopal 
Churn Mukerjee (1881), 6 C. L. R. 
379 ; 8 C. L. R. 67. 

* Tara Mohun Bhuttachurjee v. 
Kripa Moyee Mm (1868), 9 W. R. 423. 

® LokencUh Roy v. Shamaaoondureef 
Ben. 8. 1). A. 1868, p. 1863. 

® Pudma Coomari Dd>i v. Court of 


Wards (1881), 8 J. A. 229 ; 8 Calc. 302. 

^ Mokundo Lall Roy v. Byhunt 
Nath Roy (1880), 6 Calc. 289; 7 C. 
L. R. 478. 

® Oourhurree Kubraj v. Rutnasuree 
Jbthia {Mussummut) (1837), 6 Ben. 
8el. R. 203 (new edition, 350). 

® See Dahl Kumcar v. Anihiha 
ParUip Singh (1903), 25 All. 266. 

See Sham Kuar v. Oaya Din 
(1876), 1 All. 265, at p. 267; “Dat- 
taka Mimansa,” e. 1, para. 22. 

Ttencoivree ChaUerjeev.Denonath 
Banefjee (1866), 3 W. R. C. B. 49; 
Raje Vyankatrav Anandrau Nimbal- 
kar V. Jayavantrav (1867), 4 Bom. 
H. C. A. C. 191. Contra 2 Bom. 
S. A. R. 178, cited in “ Norton’s Lead- 
ing Cases,” 1. 101. 

Kali Kmvi Mozoomdat v. Uma 
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The right of the adopted son to inherit to the brother,^ and father,^ 
of the adoptive mother has been upheld. 

Sir G. D. Banerjee (“ Law of Marriage/’ pp. 349, 350, 409, 410) doubts 
whether in a Mitakshara case an adopted eon will inherit his adoptive 
mother’s mother’s eiridhan as he would thereby be preferred to the son of 
the deceased {post, p. 433), but he ajdmits that there is no authority 
on the subject. 

The adoptive :9iother ^ and her relatives ^ inherit to the 
adopted son in the same way as if she had been his natural 
mother. 

Where an adoption is made by a husband in conjunction 
with one only of several wives, or after his death by one of 
several wives, the adopted son ^ inherits only to that wife and 
her relations, his relationship to the other wives being that of 
a step-son. ^ 

It is unsettled whether, when a man adopts in conjunction with more 
than one wife,® or where two or more widows adopt in accordance with 
a joint power,^ or where two or more widows adopt in Western India 
jointly,® the adopted son inlierits to all rhe widows so adopting and their 
relatives. It is submitted that this question depends upon whether such 
joint adoption is authorized by the law.® The mere concurrence by a 
widow in an adoption by her co- widow would not, it is submitted, confer 
upon the adopted son any rights of inheritance to her or her relations. 

It seems also to be unsettled, whether, when a husband adopts in spite 
of his wife’s express dissent, the son inherits to her and to her relations.'® 

Shunkur Moitra (1883), 10 L A. 138; 33 Bom. 404; 11 Bom. L. R. 641. 

10 Calc. 232 ; 13 C. L. R. 379. This Socj Ra'tnamwmi Aiyan v. Venca- 

decision in effect overruled Morun taramaiyan (1879), 6 I. A. 190; 2 

Moee Deheah v. Bejoy Kishto Goaaa- Mad. 91 ; Annapurni Nachiar v. 

mse (1863), W.. R. Sp, No. 121 (JUo Forbes (1899), 26 I. A. 246 ; 23 Mad. 

far as this question is concerned), and 1 ; 3 C. W. N. 730 ; Jatindra Nath 

Chinnaramakristna Ayyar v. Minatchi Chavdhuri (Rai) v. Amrita Lai Bagchi 

Ammal (1873), 7 Mad. H. C. 245. (1900), 5 C. W. N. 20 ; Lakkmi Chand 

Sham Kuar v. Oaya Din (1876), 1 v. Gatto Bai (1886), 8 All. 319. 

All. 255 ; Surjokant Nundt v. Mohe^ii * Gungapersad Roy v. Brijessuree 
Chunder Duti (1882), 9 Calc. 70; Chovdhrain, Ben. S. J). A. 1859, p. 

Radha Prasad MuUick v. Ranee Mani 1091. 

Da^ste (1906), 33 Calc. 947 ; 10 C. ® Annapurni Nachiar v. Forbes 
W. N. 695 (reversed on another point (1899), 26 I. A. 246 ; 23 Mad. 1 ; 3 
(1908), 35 I. A. IIS; 36 Calc. 896; C. W. N. 730. S. C. in Court below, 

12 C. W. N. 729; 10 Bom. L. R. (1895), 18 Mad. 277; Kasheeshuree 

604). Dehia v. Greeschunder Lahoree, W. R. 

' Kali Komul Mozoomdar v. Uma 1864, p. 71. 

Shunkur Moitra (1883), 10 I. A. 138 ; ® See ante, p. 107. 

10 CaJe. 2321 13 C. L. R. 379. ^ See ante, p. 110. 

* Sham Kuar v. Gaya Din (1876), ® See avUe, p. 121. 

1 All. 266 ; Smjokant Nundi v. Mo- ® See ante, p. 1 10, note 9, 

hesh Chunder Duit (1882), 9 O^c. 70. See Sircar’s “ Law of Adoption,” 

® Anandi v. Hari Sixba Pai (1909), p. 215. 
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Ad(^i3d ton It has been said that a son adopted by a man who is dis- 
bom inheritance by reason of a personal disability, 
such as congenital blindness, impotence, or lameness,^ cannot 
acquire greater rights than his adoptive father, and therefore 
cannot inherit to any one from whom the adoptive father was 
disqualified from inheritiDg,^ but as a natural son of such dis* 
qualified person can, if he is an heir, inherit,®«t is submitted that 
the adopted son can under similar circumstances inherit. 

' There is, it is submitted, nothing to prevent his inheritance from his 

adoptive father * and from his adoptive mother and her relatipns. Accord- 
ing to the ‘‘ Dattaka Chandrika ” ® he is entitled to maintenance. 

Descendants The descendants of an adopted son born after adoption 
ofadopted rights of inheritance as the descendants of a 

legitimately begotten son.® , 


As to the case of an adoption of a married man having a son, see post, 
p. 184. / 


Rights no 
greater than 
those of son 
born. 


Adoption does 
not alter 
lather’s 
powers over 
property. 


An adopted son does not, as such, acquire any rights greater 
than those of a begotten son.’ 

The adoption of a son does not interfere witlf the powers 
of the adoptive father to dispose of ® the property over which 
he has a power of disposition. » 

An adoptive father can defeat the rights of inheritance of his adopted 
son,® whether the xjroperty held by him be partible or impartible.^® He 


1 Ante, p. 105, and post, pp. 
354-360. 

® Mayne’s “ Hindu Law,” 7th ®d., 
pp. 138, 139 ; Sircar’s “ Law of 
Adoption,” pp. 202, 203, 419. 

® See 'iK>si, p. 367. 

* Sutherland’s “ Synopsis,” Stokes’ 
“ Hindu Law Hooks,” pp. 664, 671 ; 
jVIayne’s “ Hindu Law,” 7th ed., p. 
139. 

^ Chap. ii. 8. 10, paras. 9-11. This 
is disputed in Sircar’s “ Law of Adop- 
tion,” p. 419. 

® Kiskennath Boy v. Hurreegdbind 
Roy, Ben. S. D. A. of 1859, p. 18; 
Gourhurree Kubraj v. Rutnasuree 
Delia {Mtissuminvi) (1837), 6 Ben. 
Sel. R. 203 (new eilition, 250). 

’ Venkata Surya Makipati Rama 
Krishna Rao Bahadur (Sri Raja Rao) 
V. Court of Wards (1899), 26 I. A. 
83; 22 Mad. 383; 3 C. W. N. 416; 


1 Bom. L. R. 277 ; Bhoohun Moyee 
Delia v. Ram Kishore Acharj Chowdhry 
(h866), 10 M. 1. A. 279, at pp. 310, 
311 ; 3 W. R. (P. C.) 15, at p. 18. 

® By will, gift, or transfer. 

® Venkata Surya Mahipati Rama 
Krishna Rao Bahadoor (Sri Raja) 
V. Court of Wards (1899), 26 I. A. 
83, at p. 89 ; 22 Mad. 363, at p. 
390 ; 3 C. W. N. 415, at p. 421 ; 
1 Bom. L. R. 277 ; Bungama v. 
AtchaTna (1846), 4 M. I. A. 1. at p. 103 ; 
7 W. R. 67, at p. 62 ; Surendra Nath 
Ohose V. Kala Chand Banerjee (1907), 
12 C. W. N. 668 ; Purshotam Shama 
Shenvi v. Vaavdev Krishna Shenvi 
(1871), 8 Bom. H. C. (0. C.) 196; 
Sudanund Mohapattur vf Bonomallee 
(1863), Marsh, 317 ; 2 Hay, 206. 

Venkata Surya Mahipati Rama 
Krishna Rao Bahadoor (Sri Raja 
Rao) Court of Wards (1899), 26 
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can, in giving a power of .adoption, require a^i a condition of the exercise 
of the power that the estate of his widow should not be interfered with,’ 
and might apparently ijnp(^sc such other conditions as are not inconsistent 
with the provisions of the law of gifts and wills.^ 

Ill cases governed bv the Hindu Wills Act, adoption, or Adoption does 
the giving of a power of adoption, does not operate as a revoca- will, 
tion of a will.® ^ 

There is some authority that in other cases a Hindu has no pow'cr 
to completely disinhorit his iidoptive son, and that a will making no pro- 
visioji for adopted sons would be invalidated by a ])Ovver given subse- 
quently,'* but ft is submitted that th('rc is no reason why an adoption should 
have greater effect than the birth of a son in revaiking a will. Wliere the 
will ]>urports to deal with property, ovtir which the adopting father ceased 
to have a p(3wer of disposition on the birth or ado})tion of a son, it would 
be ineffectual to deal with the property ° except where assent to the pro- 
visions of the will was%, condition of the adoptit>n.® 

Effect would apparently bo given to an arrangement infwle at th(' time Arrangement 
of the adoption stipulating that tlie adoptive fatluT should n(»t ex(‘rcjs(‘ I’estraining 
his ])owers of disposition or undcirtaking to settle? proj)erty on tlu' boy. 

♦Such arrangennent wcnild b(? enforccul at the instance of the adopted sonJ 

In cases ^governed by 11i(‘ Milaksbara l!l^^, tlio ad(>))tive Coparcenary 
father has no itower to (lt\stroy tlio iiclo])t(‘(l son’s right of 
survivorship in co])ai'C(‘Tia.vy ])rop('i*ty.® 


1. A. 83 ; 22 Mad. 383 ; 3 (\ AV. 
415; Sartaj Kmiri {Ra-ni) v. Deoraj 
Kmri (Ram) (1888), 15 1. A. 51; 
10 All. 272. 

^ See Bi’pin Hthiri RiuidojMtfUu/a 
V. Brojoiiath Mookhopudhya (1882), 
S Calc*. 357 ;■ Radhanoowc T)ehm 
JadvhTiarain, Roy, Ben. S. T). A. of 
J855, p. 139; Prosiinvonioyrr {Rnnae) 
V. Ramnooiider Svin, Hen. S. I). A, of 
1859, p. 162. 

® See Oanapaii Ayyati v. Savithri' 
Ammal (1897), 21 Mad. 10; ante, p- 

in. 

® Act XXI. of 1870, s. 2, read 
with Act X. of 1865, h. 57. 

^ See futtmh of pundits in yaya- 
latchrnfe Ummal (ropoo Xfularaja 
CheMy (1856), 6 M. T. A. 309, at p. 
{120, referred to by (!!oueh, (\J., in 
Vinayak Narayan Joy v. Goehufrav 
Chintafmn Jog (1869), 6 Bom. H. C. 
A. C. 224, at p. 230. 

® As the will must be taken to 
■speak from the death oi the testator, 
at which lime he would have no 


disposing power. 

See Vinayak Xaraynn Jog v. fro- 
rinJrar Chintaman Jog (1S69), 6 

•Bom. H. V. A. V. 224. 

' See Snrendrakt’shuv Roy v. Door- 
gasanJari J)assee. (1892), 19 J. A. 
108, at p. 132 ; 19 Calc. 513, at p. 536 ; 
Bhnla yaluina v. Parhhu Hari (1877), 
2 Bom. 67. 

^ Oanapnit Alyyaii v. Sarithri Ani- 
mal (1897), 21 Mail. 10, at pp. 14, 
15; Rathnam v. Simsubrnminia 
(1892), 36 Mad. 353 ; Vithi Bifttrn 
V. Yamcnamma (1874), 8 Marl. H. C. 
0. See Hindu Wills Act (XXI. of 
1870), 8. 3 ; Probate and Administra- 
tion Act (V. of 1881), s. 4 ; JAihshman 
Dada yaik Ram^Jiandra Dada yaik 
(1880), 7 1. A. 181 ; 5 Bom. 48; 7 
C. L. R. 320 ; ChaUurbhooj Meghji 
V. Dfiaramsi Karan ji ^1884). 9 Bom. 
438 ; Lakahmi ShfAiikar v. Vaipwlft 
(1881), 6 Boin. 24; Adjoodhia Gir v’. 
KmUe Gir (1872), 4 N. AV. }\ H. C. 
31 ; Btildeo Singh [Rajah] v. ''Koomner 
3Iahtfhetf Singh (1866), 1 Agra, H. 

N 


H.L. 
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When, after attaining the age of majority, an adopted son 
ratifies an ari-angeinent made between his natural father and 
the person adopting him limiting the interest in coparcenary 
property which he would acquire by adoption, he is bound by 
the arrangement.^ It is uns^^ttled whether, in the absence of 
such ratification, he can be bound by such arrangement, but 
it is submitted that if the arrangement be fair one, and does 
not unduly interfere with the rights of the adopted son, effect 
will be given to it, at any rate when the arrangement is made 
with the adoptive father or is authorized by him. r. 

The Mfidraa Higli Court has uphold dispositions of ancestral property 
by the adopting fatlier A\ith the consent of the natural father for the 
purpose of providing for the*, maintenance of the wife of the adopting 
father.® 

Ill another case ^ the Bombay High Court held iuat when the adopted 
son and the person who gave him in adoption were fully cognizant of the 
disposition of^the prox>eity made by the testator, and with the knowledge 
of such disposition th(5 natural father consented to the adoption taking 
place, and when the disposition and the adoption might, under the ciicum- 
stanccs, bo regarded as one transaction, the disposition, though contained 
ill a will, could not be repudiated by the adopted son. “ The iDrinciple 
underlying the decision is that the disposition was one which it was compe- 
tent to the testator to make prior to the adoption, and that its acceptance 
being presumably a condition subject to • vhich the adoption was made, it 
made no difference that the disposition was testamentary.’’ 

The same Court upheld an arrangement between the natural father 
and the adopting mother, where provision was made tor the enjoyment 
of a portion of the property by the mother in the case of her disagreement 
with the adopted son,® but in another case ® refused to uphold an arrange- 
ment whereby tlie mother could dispose of immovable property. 

Ill Barnamwmi Aiyan v. V ematmawxiiyanlf the Judicial Committee 
said, “ How^ far the natural father can by agreement before the adoption 
renounce all or part of his son’s rights, is a question not altogether un- 
attended Avith difficulty ; although the case of Chitko Baghunath Bajadikfih 



C. J55; Sarotimn. Jagjiwun v. Isar- 
mruias Jlarikimiidun (1866), 3 Bora. 
H. C. (A. C. J.) 6; Ganguhai v. Ba~ 
inmina (1866), 3 Bora. H. C. (A. C. J.) 
66 . 

^ See Bammuumi Aiyyan v. IVw- 
caiaratnaiyav (1879), (i 1. A. 196; 2 
Mad. 91. ‘ 

® Lakshmi v. Suhramanya (1889), 
12 Mad. 490 ; Narayanasami v. Rama- 
aami (1890), J4 Mad. 172. See 
Basava v. Lmganganda (1894), 19 
Hoin. 428. 

® Vinuyak Narayun Jog v. Govin- 


drav ChirUaman Jog (1869), 6 Boin. 
H. C. A. C. 224. 

^ Lakshmi v. Suhramavya (1889), 
12 Mad. 490, at pp. 492, 493. See 
Oanupati Ayyan v. Savithri Ammal 
(1897), 21 Mad. 10. 

® Vimlakehi Ammal v. Bivaramien 
(1904), 27 Mad. 577. 

® Venkappa v. Fakirgowda (1906), 
8 Bom. L. R. 346. 

’ (1879), 6 1. A. 196, at p. 208 ; 2 
Mad. 91, at p. 101. See Lakshmana 
Bail Lakshmi Ammal (1881), 4 
Mad. 160, at p. 163- 
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V. Janahi ^ certainly decidcR that an agreement on the part of the father 
that his son’s interest shall be ix)stponed to the life interest of the widow 
is valid and binding.’* In Bhaiya Rahidat Sinyh v. Indar Kuivwar {MaJux- 
rani) ® the Judicial Committee said, “ It is difficult to understand how a 
declaration by Guman Singh (the natural father) on an agreement by him, 
if it was an agreement, could prejudicc«r affect tlie rights of his son, which 
would only arise when his pa.rental control and authority determined.” 

It is submitted that the determination of this question depends upon 
the nature of the particular arrangement. It is scareely necessary to 
speculate as to what would hai)pen if tlie natural father assented to a 
disposition of the whole of the ancestral prox)crty away from the son, 
as such a case is not likely to occur. If such case did occur, the Courts 
would probably hold that the natural father acted in (‘xcess of his powers, 
and that his son was not bound by it, but in dealing with a less extreme 
case, effect might well be given to a fair arrangement, in which the son 
distinctly benefits by the adoption. Where the adoptive father is separate 
from his kinsmen, and has, therefore, a power of disposing by will even of 
ancestral property, if 4ie has no son, it must be remembered that he is by 
any such arrangement only doing what it w^as competent for him to do in 
the absence of an adoption. 

As to a condition contained in the permission tt> adt>pt, sec ante, 
pp. Ill, 112. 

There is Mulhority' that wheie is an e:*pi'ess power of 

adoption given by the husband, tho widow cannot originate 
conditions. If she does so, tho adoption would be valid, and 
the conditions would bo inf^tfectual.''* 

Effect would be given to an arrangcmient Avhich had bt*-?!! ratified by 
the boy after attaining majority."* 

In Bombay it has been held that a widow can, at the time of the adop- 
tion, make a fair arrangement for the protectitm of her interest in the estate 
during her lifetime.® The cases in which this conclusion has been arrived 
at were not cases in which expresS power w^as given by the husband, but 
cases where the widow exorcised the power given tn her by tlie system of 
Hindu law prevalent in Western India.® 

When a wfidow obtains a reservation of rights by such an arraiigemenl., 
she possesses therein oilly the ordingiry rights of a Hindu w'idc»w,^ 

^ (1874). 11 Bom. H. C. 199. "* ISee Kali Das w Bijai Shankar 

® (1888), 16 I. A. 53, at p. 59; 16 (1891), 13 All. 391. 

Calc. 556, at p. 664. ® RavjiV inayakrar Jayamuith Shan- 

® Jagannadha -v. Papamma (1892), karseii v. Lakshmibai (1887), 11 Bom. 
16 Mad. 400. in Solukhna {Mussvm- 381, at pp. 401, 402; RadJuibai v. 
7nant) v. Ramdolal Pande (1811), 1 Oanesh Tatya. (iholap (1878). 3 Bom. 
Ben. Sel. R. 324 (new' edition, 434), 7, at p. 8 ; ChUko Raghumdh Rnja- 

the pundits considered that an diksh v. Janahi (1874', 11 Bom. H. 
instrument under which the widow C. 199. 
remained in possession was inopera- ® Aiite, pp. 119, 120. 

tive. G. C. Sircar (‘^ Law of Adop- ’ Antaji v. Dattaji (1893), 19 

tion,” p. 408) considers that the Bom. 36. 
widow can make conditions. 
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Son born after 
adoption. 


Sudras. 


A widow would apparoutly have no power to arrange with the natural 
father to obtain for herself an interest in property w'hich had not been 
vested in her, as, for instanc(j, in property which, on her husband’s death, 
passed by survivorship to other members of the family, and which is 
devested by the adoption.^ 

Wht're, after an adoption, ^ a son is born to the adoptive 
father, the adopted son loses all rights to ^he performance of 
r('ligious c(‘remonieH, and his rights of inheritance are reduced — 

(a) If he be governed by the Bengal school, to one-half of 
the share of a natural-born son.® 

» 

(ft) If he b(i gov(‘rned by the Benares school, 1o one-third 
of the share of a natural-born son.^ 

The ‘'])atbaka MimaiiSta ” (See. 5, par. 40) gives the adopted son a 
fourth share. 

t 

(c) If he be govern(*d by the schools prevailing in Southern 
India ® and 'Bombay,® to oiu'-fourth of the share of a natural-born 
son. 

It is not >s(‘ttle(l Avlndlu^r this rule applies to Siidras, or 
whether in th(.‘ casi' of Sudras natural-born and {{dopted sons 
take equally. 

Ilic Madras Higli Court has held*^ tliaPb among Sudras the adopted son 


^ Post, p. 102, 

2 When* the sun is burn lief ore the 
jido])lion then llie adopt inn is invalid, 
ante, p. 09. 

® Dayabhaga, ” x. 9; “ Dattuka 
Chandrika,” v. n>-J7; Sir V. Mae- 
naghten's ('onsidc'ralioiis on Hindu 
Law,” J:17; 1 AV. Macn. 70; 2 

W. Mam. J84; Sircar’s “Law of 
Adoption,” p. 398. ( 'on.se(pienlly, if 

there be one begotten son the adopted 
son takes one-third of the whole, if 
there he two he takes one-lifth, and 
so on. 

* Sir F. Maenaghten's “ fbnsidera- 
tions on Hindu l^aw,” ]37 ; ] W. 
Macn. 70 ; 2 W. Mae-ii. 184 ; “ Mitak- 
shara,” i. 11, 24, 25; “ Hattaka 

Mimansa,” x. 1 ; v. 40. »See, however, 
Jtaghuhanund' Doss v. Sadhu Churn 
Doss (1878), 4 Calc. 426; 3 C. L. R. 
.534, which was governed by the 
Mitakshara law and apparently by 
the Benares school. 5'he Court there 


considered that an adopt eil son takes 
half the shai'c of a natural-horn son. 

^ Ayyavu Muppanar v. yUadcttcJii 
1 Mad. H. C. 46. 

I Giriapa v. Ningapa (1892), J7 
Bom. 100. In the earlier eases the 
1 Join 1 jay High Court considered that 
the share was one-tliird of the share 
of a natural-born son. Hnnmant 
^Ramchandra v. Bhimacharya (1887), 
12 Bom. 106 ; RuJehed) v. CJnmilal 
Amhvshat (1891), 10 Bom. 347. In 
Giriapa v. Ningapa the Court did 
not refer to these earlier decisions. 
{See “ A^yavahara Mayuklia,” p. 00, 
Mandlik's edition. As to GarMan 
Gosavis, see Balyir v. DJiondgir (1903), 
6 Bom. L. R. 114. 

^ Raja V. Suhharaya (ls83), 7 
Mad. 263, at p. 254. See also AA’. 
Maenaghten’s “ Hindu Law,” vol. i. 
70, note; Strange’s “Hindu Law,” 
p. 99. , 
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is entitled to take an equal share with a legitimate* son, who is born subse- 
quently to the adoption. The “ Dattaka Chandrika ” ^ is to the same 
effect, and the same view is said to have been tak(*n by the (.Calcutta High 
Court.^ Baboo Shamachurn Sircar holds that this does not apply to w'hat 
he calls “ the good Shudrns of this countiy.'* ^ 'Diis distinction is based 
upon a text of Vriddha Goutama, whi<!h says, “ A given son abounding in 
good qualities existing, should a legitimate* son be born at any time : let 
both be equal sharers^f the father’s whole estate*. ' ' It is submitted that 
where tlicre is no special custom, the above rule a})pli»‘s to all classes of 
Sudras alike.® 


In a case of partition of joint family prtiperly governed by Sucooasion by 
Ihe Mitaksfiara law, the adopt(‘d son and the aft('r-born 
would apparently share in similar proportions. 

It is not settled whether, in sharing an inherit unce wdlh a Competition 
natural relation of the same degree other than a legitimate son, adopted son 
an adopted son is entitled to a less shan* than that of a legitimate oSferthau^ 
son. 

It is submitted that, at any rate, on a })artitioii of joint 
family propc'i'ty in a case governed l)y tli(‘ Mitakshara law, then* 
is no reason whv he should in such case r(‘C('iv(* a less share than 
he would have reccuvi'd if he had bet‘n a k gilimale son. 


It has been held in Tara Mohvn BkttUacfutrjre v. Kripa Miyyee Jkhia,^ 
by a Bench of the Bengal High Court, that "‘avIu'u an adopted son comes to 
share with heirs other than the legitimately begotten sons of his adoptive 
father in the property of kinsmen, he takes the* sanu^ share that tlu*y would 
have,” and in Svrjok/int Nnmli v. Mphcsli (liunder DutiJ it was held by 
the same (’ourt that the adopted son of one daughter shares eepially with 
tlui natural son of another daughter in the* inhe'ritaiice left by his maternal 


^ S. 5, paras. 29-32. 

^ Bramanund Mahiinty v. Choiv- 
dhry Krishna Churn Patnaik (1882), 
unreported case refcirretl to in (h C* 
Sircar’s “ Lrav of AdojU jon.” p. 
403. The rule was a]iparently un- 
known to Sir F. Macnaghten, who, 
in dealing w'ith a ease of Siidra.s 
(Gopee Mohun Deb v. Raja Rajkrishna. 
•* Considerations on Hindu Law,” 
233), expresaod the opinion that the 
adopted son was enlitled to one-third 
of the estate. In Raghuhanund Doss 
V. Sadhu Churn Doss (1878), 4 Calc. 
25; 3 C. L. R. 534 (ante, p. 180, 
note 4) the parties were Sudras. 

* “ Vyavaatha Darpana,” pp. 913- 
915. This ia a digest of thfi Hindu 
law current in Bengal. 


In his “ \'vrtVMstha ('handrika “ 
(a digest of Hindu 1 .h^\ current m all 
the Provinces of India, except Bengal 
proj>ei ), voi. i. j). 109, Baboo Shania 
C'huni Sircar .says as to this text, 
I’lie above lule, how ever, is now 
quite inapiilieahle, adopted ^ons pos- 
ses.sed of good qualities, such as are 
required by tlie Jaw', being rare at 
the pre.sent (Kali) age." 

** See Siroar’.s “ Law of Adoption,” 
pp. 402, 403. 

® (1808), 9 R. C. H. 423, at p. 
425. This deei.sion ivas in G. C. 
Sircar’s opinion (“ Law of Adoption,” 
p. 400) based on an omissioit from, 
and a mistranslation of the Dattaka 
Chandrika,’’ by Mr. Sutherland. 

7 (1882), 9 Cab*. 70. 
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grandfather, but it does not appear from the report whether this question 
was discussed in that case. In Raghvhannnd Da^ v. Sadhu Chum Das,^ 
it was held by the same Court in a case governed by the ‘‘ Mitakshara ” 
that in a partition between an adopted son and the natural-bom sons of 
the brotliers of his adoptive father the adopted son can only take half the 
share w hich he w^ould have taken ‘if he had been a legitimate son. This 
decision was based u]>on a paragraph* of the “ Dattaka Chandrika,” ® 
which has no reference to the peculiar incidents pf a Mitakshara joint 
family. It has been doubted by the High Court of Madras.® Mr. Mayne ® 
also gives reasons for doubting its authority. Sastri G. C. Sircar’ pays, 
“ There cannot be any doubt that according to the ‘ Dattaka Chandrika,’ 
when a relation by adojition is entitled to inherit together with a real 
relation of the same degree, either lineally or collaterally, the former must 
take half as much as is taken by the latter ; as, in fact, the rule which has 
been laid do^vn with respect to the distribution of the adopter’s estate 
bctwe(m an ad()})ted a.j»d a real son, is to be applied to all cases. Accord- 
ingly it w'as iK'ld, upon th<‘ o])inion of a Pundit in a case in which succession 
opened to the nephews, that a noy^hew by adoptiofi was entitled to half 
of what was to b(‘ allotU'd to each of the real nephew’s.” ® He, however, 
points out th(/ ejror of the (Meutta High Court in applying this rule in the 
case of Ragliuhamnul Dan v. t>adhu Chum Das,^ as in that case the adopted 
son was entitled to t-lui wdiole share which his father W’ould have boon 
entitled to, if a partition had been effected in his lifetime. 

The birth of a legitimate son Avxmld not a})parent]y affect^the incapacity 
of the adopted son to marry in, or adopt from, his adoptive family. 

Jains. The Jain laAvin this matter coincides with the ordinary Hindu law'.^' 

Impartible impartible property thi afterborn son succeeds to the 

property exclusioii of ih(* nd(»pi(‘d son.^* 

1 (1878), 4 ( ale. 425; J ('. L. H. 12 M. J. A. 3^7, at p. 437 ; 1 B. L. 
534. R. iP, C.) ], at p. 13 ; 10 W. R. (P. 

“ 24. ‘‘ Thcivluii- by the same le- (’.) 17, alp. 22, and anfr, p. 12. 

lationship of brolh(«r and so forth, in ‘ Sircar’s “ Law' of Adoption,” p. 
virtue of which tlu' real legitimate 462. 

son would succeed to the estate of a ’’’ Jtaja v. Svhhtiraya (1883), 7 Mad. 
brother or other Kinsman, fhf> adoj>kd 253. 

soil of the fiiiwv description obtains ins ® Hindu Law,” 7th ed., pp. 224- 
dve shutr. And m the vueni of the 228. 

ancestor haring other sons, a gramUon ' l^awof Adoption,” pp. 400, 401. 
by adoption whose father is dead ” W. Maenaghten, ” Hindu Law,” 

obtains the share of an adopted son, vol. ii. p. 69. 

Where such son may not exist, the * (1878), 4 C’alc. 425; 3 C. L. R. 

adopted son takes the w'hole estate 534. 

even.” The words in italies are At pp. 401, 402. 

omitted in Mr. Sutherland’s transla- Rukhab v. Chunilal Anibuahet 

tion. Hee Boghnbanuvd Doss y. Hadhu (1891), 16 Bom. 347. 

Churn Doss (1878), 4 ('ale. 425, at Ramasami Kamaya Naik v. 

pp. 428, 429 ; 3 C. L. R. 534, at p. Sundaralingasami Kamaya Naik 
538. (1894), 17 Mad. 422, at.p. 435. S. C. 

^ The ” Dattaka Chandrika ” is an affirmed on appeal, Sundaralinga- 
authority pre-eminent in the Bengal sawmi Kamaya Naik v. Ranmsatvmi 
school. See Collector of Aladura v. Kamayn Naik (1899), 26 I. A. 55 ; 
Moottoo Rnmalinga. Sathupathy (1868), 22 Mad. 616 ; Bom. L. R. 860. 
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All adopted son can n^nounce his interest in property which Rem^ciation 
becomes vested in him by virtue of liis adoption, oi* may waive 
any of his rights therein.^ 

On such renunciation the person wljo would take in default of adoption 
would succeed to the property.*'^ 

There is nothing to prevent an adopted son making over his rights 
in the property, or in#Ji portion tliereof, to liis adojrtive mother or to any 
one else after he lias attained majority 

Except when he has been adopted as a Exclusion 

an adoptecLson loses by his adoption all rights as tlie son of liis m^naturaf* 
natural father and mother.^ family. 

He cannot inherit to the members of his natural family,® 

<ixce])t h(} has such right as the son of his adoptive fathe]*,” and 
they cannot inherit to him.® 


It may happen that he loses the right to succeed to liis natural mother 
and lier relatives, and does not. acquire a new mother, or maternal relatives 
for spiritual or temporal purjioses, as where the .adopt itin is by a bachelor, 
or a widower,® or perhaps where the adoption is mad(‘ in sjiite of the 
express dissent of the wife of the ardoptiv*' f.athcr.^® 

An adopteS son on adoption ceases to Ik' liable for the debts^^ or other 
obligations for which he would have been liable* as a mernbt'r of Ids natural 
family. 

In parts of the Punjab the* rights of the iulo}»te(l son in Jus natural Punjab, 
family lake effect it his natural father dies \Nitliout leaving legitimate 
sonp.^^ 


^ W. ]Macnaghteir.s “Hindu Law,” 
voJ. ii. pp. 183, 184. He cannot re- 
nounce his status as an adopted son, 
ardCf p. 151, 

“ Afahadu Ganu v. Haynji (1893), 
19 Horn. 239; Ruree Hhudr v. Hoop- 
ishtivkf’r Shunkerjee (1829), 2 Borr. 
fi56, at pp. 665, 671. 

® Tara Munee Dihia {Mimuminau^ 
V. Dev Narayun Hat (1824), 3 Ben. 
Sel. R. 387 (2nd ed., 516) ; 2 Macn., 
pp. 183, 184. See Bhvgobutty Dayee 
(Mussamut) Chowdhnj BJioIanath 
Thid'oor (1871), 15 W. H. C. R. 63; 
Mahadu Gann v. Bayaji (1893), 19 
Bo 111 . 239. 

^ Postf pp. 184, 185. 

“ Manu,” chap. ix. para. 142 ; 
“ Dattaka Mimansa,” s. 6, paras. 6- 
8 ; “ Dattaka Chandrika,” s. 2, paras. 
18-20 ; “ Mitakshara,” chap. i. s. 11, 
para. 32 ; “ V. Mayukha,” erhap. iv. 
a. 5, para. 21. 


® AV. Mat naghteii's " Hindu liaw,’" 
vol. i. j>. 69. 

* For an instance of this, .see 
Amiaminah v. Mnhbu Bali Reddy 
(1875), 8 Mad. H. V, 108, where the 
natiiial father look as heir to the son 
whom he had given in adoption. 

** Duitunraai Sing v. Ajeet Sing 
(1799), 1 Ben. Sel. R. (new edition, 
26) ; j^Jiithayya Hajugopahi Thevar v. 
Minakdii Sioidara Xachiar (1901), 2.5 
Mad. 3?)4 ; Snnii'am Ayyangar v. 
Kup}Ktu Ayyajfgar (J863), 1 Mad. 
H. 0. 180; Gunga Reread Hoy ▼. 
Brije^ftnree Choudhrain, Ben. S. )>. 
A. 1859, p. 1091. 

» A/dc, p. 102. 

Ante, pp. 107, 175. 

Pranvullubh \ . Dfokrisln (1824), 
Bom. Sel. R. 4 ; Kaaheipcruhad v. 
Bunseedhvr, 4 N. W. P. (S. D.) 343. 

" Punjab Customaiy taw,” iii. 
p. 83 ; “ Punjab Cust./’ 81. 
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Adoption docs not devest any property vliicli has vested in 
the adopted son by inheritance, gift, or liny foi m of S('If-acqnisi- 
tioii previous to the adoption.^ 


Ho would lose such rights as might liave liad in ancestral property 
as a member of a joint family governed by the Mitakshara school of law.^ 
\VlU‘n the property had been partitioned and a share had vested in him 
by virtue of the partition, be would retain his riglits in it in spite of the 
adoption, and where the taniily propc^rty had vested in him as the only 
surviving member of a joint family, it would not be devested by liis adop- 
tion.'* 

When a married Hindu, having a son is taken ifi adoption, the son does 
not. like his father, lose the gofra and rights of inheritance in the fanuly 
of his birth.'* 


Dvyamush- ud()pti‘(l, SO Jis to liis relationship to liis 

yayana. natural fatli(‘i‘, wlnl(‘ acepliring the ]‘i‘lationHilii[) of a son to his 
adoptive father. He is tluai said to he Dryainvsliyayamt •'» 
(or son of tAvo fathers). 

A boy adopted in Mithila by the Kriiriwa form of adoption is also 
treated as the son of two fathers.’' 


^%a dvya- Where there is an understanding, or a prt^vious stipulation 
mushyayana, giver and the receive:^ in adoption, that the hoy 

sliould belong to l)oili of theni, the boy is said to be iiitya 
dvyamushjayana ^ (i.e. por])etual or absolute son of two fathers). 


^ Uehari Lai Lakn v. Kailas Chuvdvr 
jAiha (1890), 1 V. W. X. 121. As, 
for iiistunco, where he has acquired 
property hy the wjU of a natural 
relation, or hy sueees.sioii to a. 
niaternal grandlatlier, or jt may be 
even by inheritance from his natural 
father, as was the case in Papawma 
V. 1'. Jppa Kau (1893), 10 Mad. 384, 
although the question as to whether 
it was devested did not arise iu that 
case. 

2 Antey p. 173. 

* VeMhata Numsiinha Appa, Row 
{Sri Rajah) v. Rangayya Appa Row 
{Sri Rajah) (1905), 29 Mad. 437. 

* Kalgavda Tnvnnappa v. Smnappa 
Tamangavda (1909), 33 Uom. 669 ; 

1 1 Bom. L. R. 797. 

* Jiiterally two persons. Sec 
Sutherland’s “ Synop.Ms,” head fifth. 
The practice of ado])ting a son as 
rlvyamushyayana seems to have origi- 


iiatetl In mi the obsolete practice of 
niyoga. The tlryawushyuyana son, 
tjeated of in the ‘‘ Mitakshara,” chap, 
i. s. 10, is the son begotten in ac- 
coidance uith that practice. 

” Ante, P13. 151, 162. 

' See fhtia Deyi {Srimah) v. Go- 
Jcoohmand J)as Maltapatra (1878), 5 
1. A. 40, at pp. 50, 51 ; 3 Calc. 587, 
at p. 59S ; 2 ('. L. R. 51, at p. 68. 
Opinions of pundits in Haimun Chull 
Sing ( Haja) v. Gunaheam Sing (Koower) 
(1834), 2 Knapp, 203. at pp. 206-288 ; 
JoyW'Oney Dossee {Sretmviiy) v. Siho- 
soorulry Dossee {Sreemutiy) (1837), 
Fulton, 76 ; Shumshcre Mull {Raja) 
V. Dilraj Kommr (1816), 2 Ben. Sel. B. 
189 (2nd ed., 216) ; 2 W. Macn. 192, 
193 ; Strange’s “ Hindu Law,” vol. i. 
p. 86 ; W. Macnaghten’s ‘‘ Hindu 
Law,” vol. ii. 192 ; “ Dattaka Mi- 
mansn,*’ s. 6, para. 48 ; Dattaka 
Chandrika,” s. 2, para. 24. 
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Tliis arrangement can bo made by a widow taking in adoption.^ 

The authorities show that where an only son has been adopted by a 
united brother of his father it is presumed that there was an arrangement 
that he was to be dvyamushyayana,^ It does not seem to be very clear 
whether this rule applies only to the adoption of an only son of a brother, 
or whether it is applicable to all onl^ sons.‘‘ It a])plips to adoption by 
widows of brothers.^ 

As it has now beei^held that an only .'on can U* ado])ted in the Dattaha 
form,® the only advantage in adopting a bo^' as a drynmiifihyayatia, is tlial 
the boy is not removed entirely from liis naluial family ; but a boy so 
adopted could not secure the salvation of the ])erst)n adopting as eft'ec- 
tually as a Dattaha son.^ The adoption of a boy as a dvi/amnshyayaua 
under these circumstances seems to have arisen from a desire to reconcile 
the proliibition against the adoption of an only son with the recommenda- 
tion to adopt the son of a brotlier. There is no necessity to evade :i 
proliibition which has no-w been held to have no legal force. 

In some parts of India a mlya dryanuMbyaynna seems to be (piite 
obsolete.’ It is obsotete on tlie east coast, bnt is said to Ix' the ordinary 


Adop'^On of 
onl\’ ion. 


^ Krishna v. Paramshri (1901), 25 
Bom. 537 ; 3 Bom. L. U. 73. 

* Bamva v. Lingangauda (1894), 19 
Bom. 428, at p. 454 ; Umn Deiji 
{Srimaii) v. (^koolanund Das Maha- 
patra (1878), 5 I. A. 40, at pp. 50, 
51 ; 3 (.'ale. 587, at p. 598 ; 2 V. L. 
R. 51, at p. 58. Sec opinion* of 
pundits in Haimun Chidl Sing {linja) 
V. Oiinsheam Sing {Koorner) (1834), 
2 Knapp, 203, at pp. 200-208 ; 
Nilmadhid) Doss v. Bishumher Doss 
(1869), 13 M. I. A. 85, at pp. 100, 
101 ; 3 B. L. R. P. C. 27, at p. 32 ; 
12 W. R. P. C. 29, at p. 31. , 

® Mr. Mayno, in his “ Hindu Law ’’ 
(7th ed., pp. 185, 229, 230), applieh 
this rule only to the son of a brother. 
See also Gocoolanund Dass v. irwnart 
Dace (1876), 16 B. L. R. 405, at pi^ 
415, 416 ; 23 W. R. C. R. 340, at p, 
341 ; S. C. on appeal, Cmn Dcyi 
{Srimaii) v. Gokoolanund Das Maha- 
patra (1878), 5 T. A. 40, at pp. 50, 
51; 3 Calc. 687, at p. 598; 2 

C. L. R. 51, at p. 58. Sastri G. C. 
Sircar (“ Law of Adoption,” p. 
377), says, “ It may no doubt be 
contended from what Nanda Pandita 
says in one passage that the gift of 
an only son is limited to the case of 
brothers. But in the very next 
passage (* Dattaka Mimansa,’ ii. 89) 
he explains the principle *of the 
adoption of an only son, which is 


applicable to all And this 

general ]»osiiion supported by what 
IS said in the ‘ Mitak^liara ’ with 
respect ti> tlie analogous case of a 
son produced by a man other than 
the l)r<ither on another man's wife. 
Th(‘ ‘ Dattaka Chandrika,' howevei, 
does not a]»pear to limit the dvya- 
miisbyiyana adoption of an only son 
to the case ut adopti(^n by a paternal 
uncle only, but intimates it to 
applicable to all cases" ("Dattaka 
Chaiidnka," ii. 28 ; iii. 17 ; v. 33). 
See also Krishna v. PuramMiri (1901). 
25 Bom. 537, at p, 542 ; 3 B(»m. L. R. 
73. 

* See Krishna v, Paramshri (1901), 
25 Bum. 537 ; 3 Horn. L. R. 73. It 
was not in tliat case necessary' tr> 
raise any ])ivsumption, as the adoption 
w’as jjroved to liave been in th<’ 
d vyamushyaya nu f ( >rm. 

® Ante, p. 140. 

^ Vma Deyi [Sri mat i) v. Gokoola- 
niind Das Mahapulra ;1878), 5 1. A. 
40, at p. 51 ; 3 Calc. 587. at p. 598 ; 
2 (J. L. R. 51, at p. 58; Basova v. 
Linganganda (1894), 19 Boui. 428, at 
pp 454, 45(i ; Ch.en.ava v. Basangavda 
(1895), 21 Bom. 105, at pp. 810*109. 

• Strange's " Manual, '' 2nd cd., 
para. 94 ; V. N. Mandlik, p. 506 ; 
Mai. Dec. of 1859. p. 81 ; fiasnva v. 
Lingangaiuia (1894), 19 Bom. 428, at 
pp. 454, 455. 
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Anitya dmfu- 
mtiehya/yana. 


Inheritance in 
case of dvya- 
muahyayana. 


form of adoption recognized in Malabar and amongst the Nambudri 
Brahmins.^ The practice has been held by the Bombay High Court to 
exist among Lingayets, whether the brothers are divided or joint.^ 

It is said to be not at all unusual in the southern districts of the Bombay 
Presidency,® and it has liecn recognized by the Judicial Committee in two 
cases from Bengal/ and by the jvllahabad High Court in a case from 
Bareilly.® 

When from a different goira (family) a boy wat^ adopted after he has 
been initiated into the ceremony of tonsure in the gotra of liis natural 
father, and was invested w ith the sacred thread in the gotra of his adoptive 
father, as the rites of initiation have been performed by both fathers, he 
was termed aniUja dvyamnshyayana ® (i.e. tem])orary son of/wo fathers). 
The anitya ilvyanviif^hyayana is unknow n to modern Hindu law.^ 

T1u 3 foims iiiid conditions of dvyamiisliyayana adoption ixm 
the saino as in other cases, Avliere the adoption is in the DaUaka 
form.*^ Th(' boy axlopt(‘(l inherits both in the family in which 

he was born and in Iht' family of his adopter.® 

/ 

Tlic issue ot the nuitya dvyamustiyayana seem to have reverted to 
their father’s natural family As in the case of a nitya dvyamushyayana 
the adoption is comjdete, it is submitted that the issue inherit in the 
adoptive family, and in that family only.^' • 

Vailing near heirs, th(' natural mother and other natural 
relations will inhoiit to a ma)i adoptVdiri this form. 


^ Vasude'Pan v. Srrrelnry of State 
(1887), 11 Mad 157, at pp.'j67, 179. 

® Chenava v. liammjavda (1895), 
21 Bom. 105. 

^ Steele's “ Law and Ciistoin,” 45, 
47. 183, 384 ; Bamva v. Lhigangauda. 
(1894), 10 Bom. 428, at pp. 466, 
467; Krishna v. Paramshri (1901), 

25 Bom. 537, at p. 543 ; 3 Bom. L. R. 
73. 

* Nilmodhuh Voss v. Bishuinber Doss 
(1869), 13 M. 1. A. 85, at pp. 100, 
101 ; 12 W. B. P. C. 29, at p. 31 ; 
Tima Veyi {Srhnaii) v. Gokoolanund 
Das Mahapatra (1878), 5 1. A. 40, at 
pp. 50, 51 ; 3 Calc. 587, at p, 598 ; 
2 C. L. R. 51, at p. 58. 

Behnri Lai v. Shih Lai (1904), 

26 All. 472. 

® See Shurnshere Midi {Raja) v. 
Dilraj Konwnr (Ranee) (1816), 2 Ben. 
Sel. R. 189 ; 2nd ed., 216, at p. 221. 

’ See Mayne’a “ Hindu Law,” 7th 
ed., pp. 229, 230. 


^ Krishtui v. Paramshri (1901), 25 
Bom. 537, at p. 542 ; 3 Bom. L. R. 
'13. See Sircar’s “ Law of Adoption,” 
p..3';6. 

® See “ Vyavahara Mayukha,” 
chap. iv. s. 5, para. 25. 

W. Macnaghten’s “ Hindu Law,” 
vol. i. p. 71, referred to in Uma Deyi 
i^Srmati) v. Ookoolanund Das Maha- 
jHilra (1878), 6 1. A. 40, at p- 61 ; 3 
Calc. 587, at p. 698 ; 2 C. L. R. 51, 
at p. 58. See *‘Dattaka Mimansa,” 
8. 6, paras. 41-44 ; Strange’s “ Hindu 
Law,” vol. ii. pp. 122, 123. 

See Sutherland’s “ Synopsis of 
Law of Adoption,” head v. ; R. Sar- 
vadhikari’s “ Law of Inheritance,” p. 
533. Sastri G. C. Sircar says (“ Law 
of Adoption,” p. 376) that the de- 
scendants continue to belong to both 
the golras or families. 

See Behari Lal'V. Shtb Lai (1904), 
26 All. ‘472. 
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If a son is born to the natural father, the dvyamushyayana After -brn 
son takes half of what the after-born son takes. If a son is 
born to his adoptive faihei-, he takes half of an adopted son’s 
sliaro.i 

« 

The “ Ma^Tikha ” says,'-* 11' both have legitimate sons, lie offers an 
oblation to neither, but rakes a quarter of the shart' allotted to a legitimate 
eon of his adoptive fatfler.” 


Adoption by a widow vests in the adopted son (as the ht‘ir Vesting and 
of her husbsnid) the estate vested in her as widow,® or as mother estate?^^ ° 
of a deceased son,^ or vested in her co-widow,^ as widow,® subject 
to a right of maintenance ; ^ but, with these exceptions, it does 
not devest any estate of inheritance which has been taken by a 
person, as heir of annale lioldej- other than tl)e person to whom 
the adoption was made.® 


^ G. ('. Sircar's “ Law of Adop- 
tion,*^ p. 403 ; “ Datlaka Chandrika,’* 

8. 5, 34. As to vhat ik 

Mich share, see ftnlc, p. 18U. 

^ iV. 5, para. 35. Sec ^laync's 
“ Hindu 7th ed., p. 230. 

® See Mmdalcini Dasi v. Aclhmfh 
Dey (1890), 18 Calc. 09; lUimaiidms 
Mookeijca v. Tarinee {Mussmnui) 
(1858), 7 M. 1. A. 169, at p. 185; 
Lalcshmava, Rau v. Lakshmi Animal 
(1881), 4 Mad. 160, at p. 164; >SVet’- 
rmnalii v. Kristamma (nK)2), 26 Mad. 
143, at p. 152; Colkctor of Bareilly 
V. Nuraen Day {Muast.) (1868), *3 
Agra, 349. It docs not affect her 
Stridhan property. 

* Jalimlra Nath Chuvdhuri {Bai) 
V. Amrita Lai Bagchi (1900), 5 C. W.^ 
N. 20; Ravji Vinayakrav Jaggannath 
Shankaraett v. Lakfthmibai (J887), J1 
Bom. 381, at p, 397 ; Jamnahai v, 
Baychaiid Nahalchand (1883), 7 Bom. 
225 ; Lakhmi Chand v. Oatto Bai 
(1886), 8 All. 319. See Vellnnki 
Venkata Krishna Row {Rajah) v. 
Venkata Rama Lakshmi Narsayya 
(1876), 4 T. A. 1, at p. 9 ; 1 Mad. 
174, at p. 186; 26 W. R. C. R. 21, 
at p. 23 ; Ramasawmi Aiyan v. Ven- 
cataramaiyan (1879), 6 I. A. 196, at 
p. 208 ; 2 Mad. 91, at p. 101 ; Bykant 
Monce Roy v. Kislo Sootideife Roy 
(1867), 7 W. R. C. R. 392. A con- 


traiy' opinion was expressed in Go- 
hindo Nath Roy v. Ram Kaiiay 
Ohoicdhry (1875), 24 W. R. C. R. 
183, and Puddo Knmarce Dfhee v. 
Juggut K whore Acharjej^ (1675), 5 
t'alc. 615, in the former of which 
cases the question did not directly 
arise, and in the latter the decision 
was set asiile by the dudicial Com- 
mittee 111)011 another ground {Pudma 
Coo-mari IJchi v. CovH of Wards 
(1881), 8 1. A. 229; 8 Calc. 302). 
iSee (J. C. Shear’s “Law of Adop- 
tion,” p. 411. 

** Mondakini Dost v. Adiiuith Dey 
(1890), 18 Calc. 69; Rakhmahai v. 
Radhahai (1868), 5 Bom. H. C. A. C. 
118, at jj. 192; Gopal Balkrishna 
Kenjalc v. Vishnu Ra^hunath Kenjale 
(1898), 23 Bom. 250; Amava v. 
MahadgandOy 22 Bom. 416 ; Ramji v. 
Ghamwu (1879), 6 Bom. 498. 

^ Where the estate is vesled in the 
co-widow as heir to her son it cannot 
be so devested ; Faizvddin Ali Khan 
V, Tincowri Baha (1895) 22 Calc. 
565; Anandibai v. Kashihai (1904 j, 
28 Bom. 461. 

’ Dhivmi Das Pawley v. Shama- 
soondri Dibiah (1843), 3 M, 1. A. 
229, at ]). 243 ; 6 AV. R. P. C. 43, at 
f). 45. 

® Bhubaneswari Dehi v. kilkomnl 
Lahiri (1885), 12 I. A. 137 ; 12 Calc. 
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Tlxiti propoBition applies only to cases governed by the Bengal S^liool 
of law, and to property wliich has passed by inheritance under the Mitak- 
shara system. It has no ap]xlieation to coparcenary property held by 
the members of a joint family under the IMitakshara School, as to which, 
see post, p. 192. 

• 

Illustrations. 

(i.) A, govemed by the Bengal school of law, flies, leaving a son B, 
and a widovA" C, and having given to C a power to adopt a son in case of 
failure of male issue. B dies, leaving a x\iflow J). C tvdopts E. E 
cannot oust 

(ii.) A, the owner of an impartible zeminclari, dies, let^^ing a son B, 
and a widow C. B dies unmarried. C validly adopts D. 1) can oust C.^ 
(iii.) A, a separated Hindu, governed by the Mitakshara law, dies, 
leaving a widow' B, and a son C by another wife. C dies unmarried, aiul 
thereupon 31 adopts I). 1) cannot oust the lieir of C who had succeeded 

on C’s death. ^ ^ 

(iv.) A, govemed by the Bengal school of law', clit\s, leaving a w'idow B, 
and a son C by another w'lfe, and a mother 1). C dies unmarried, and 
thereupon B adopts E. E cannot oust 1) w'lu» had succeeded on C's 
death.^ 

(v.) A, governed by the Bombay Jaw', dies, leaving a w'iduw' B, and an 
undivided son C. C dies, leaving a w'idow D and a son E, wdio subsequently 
dies. On E's death, B adopts F. F cannot oust 1).^ * 

(vi.) A and his sons B and C were members of an undivided family, 
governed by the Bombay law, B died leaving a widow' i), then A died. 
On his death, C succeeded to the family projK^rty. C died, leaving a 
widows E. After C’s death, D, having express authority to adopt, adopted 
F cannot oust E.® 


J8; .S. 1!! CJumt l)oluw, Xifoornnt 

LaJufri V. JiAtmho Mohun f^aJuui 
nSHl), 7 Cnic, 178 ; 8 ('. L. B. 401 ; 
KaUff Prosenno (J/ioic v. Gccool 
Chvndcr Milter (1877), 2 Calr, 295; 
Dhnrm Das Pavdcif x. Shunt a Soondti 
Dihiak (Mnssiimni) (1843), 3 M. 1. A. 
229 ; (5 AV. R. P. C. 43 ; Gopal Bal- 
krishna Ken jale v. Vishnv Parjhminih 
Kenjale (1898), 23 Bom. 250 Vasn- 
deo Vishnu Manohar v. Pamchandra 
Vinaynk Module (1896), 22 Bom. 551 
Dharnidhar (Shri) v. Chinto (1895), 
20 Bom. 250 ; Gavrluppa v. GirijnaU 
lappa (1894), 19 Boin. 331 ; Chandra 
V- Gojarahai (1890), 14 Bom. 463; 
Annarnmah v. Malibu Bali Reddy 
(1875), 8 Mad. H. C. 108; Rupchand 
Hivdumal v. liakhmahai (1871), 8 
Bom. H. C. A. C. 114 ; estate of grand- 
mother, Drobomat/ee Chowdhrain v. 
S7ia,ma Chnrn Clt/owdhry (1885), 12 
Calc. 246 ; estate of mother, Annndi- 


hai V. Kashi bat (1904), 28 Bom. 461 ; 
6 J»oTii. Jj. R. 404 ; estate of daughter, 
Lakshniibai v. Vishnu Vasudev Bele 
(*1905), 29 Boin. 410 ; 7 Bom. L. R. 
436, an«l ea'^cs below, notes 1—6, 
and posf^ p, 189, notes 1—5. 

^ Bhoohw Moyee Delia (Mus^ 
sumat) V. Ram Kiahore Acharj Chow- 
'fthry JO M. T. A. 279'; 3 W. 

R. R. C. 15. 

® Vella-nki Venkata Krishna Row 
{Rajah) v. ^'cJlkafa Rama Lahshmi 
Nahayyn (1876), 4 T. A. 1 ; 1 Mad. 
171. 

® Annarnmah v. Mahhu Bali Reddy 
(1875), 8 Mad. H. C. 108. 

* Drohomoifee Chowdhrain v. Shama 
CJnirn Chowdhry (1885), 12 Calc. 246. 

® Keshav Ramkriahna v, Govind, 
Ganesh (1884). 9 Bom. 04. 

” Chandra v. Gojarahai (1890), 14 
Bom. 463. If D had adopted before 
C’s death F w'oiild have been entitled 



CHAP. IV.] 


DEVESTING. 


189 


(vii.) A dies, leaving three widows and B tlie -wife of a son wlio liad 
predeceased him. B adoi^ts C. C cannot oust tlie widows.^ 

(viii.) A and B were undivided brothers, governed hy the Mitakshara 
school. A dies, leaving a' widow' C. B dies, leaving a wndow J3. C adopts 
JG. E cannot oust T>.^ 

(ix.) A, governed hy the iliengal sclttxd, dies, leaving a w'idow' B, and 
a daughter C, and a brother’s son D, C dies, then D dies, liaving given 
to his w'idow' E a power of adoption. Then B dies. Afterwards E adopts 
P. F lias no right ti) Rie jiroyieiiy.^ 

(x.) A, governed by the Mitakshara, dies, leaving two widows B and C, 
and a son D by B. He autluiri/ed C to adopt a son in the event of U 
dying unmarried. J) died unmarried. C adot>ted a son K, to which 
adoption B w^xs not a pail y. K cannot oust B who siu'ceeded as lieir 
to lier son.^ 

(xi.) A, govenied by the iiengal school, dies, leaving a widow' B and 
1 w'o brothers C and I). C dies, leaving a son E. 1> dies, leaving a w idow 
F, and haxdng given her a powi^r of adoption. After B's deatli, F ado]Us 
C. G cannot compci E to give him half the })rt>j)ert;v 

III Kalulas Das w Krishav C^Junidra Pi'acock, 

said, “ Tlioii' is no case in which an estate v(‘sti*d by inheiitanee 
can be (lovest(‘(l bj^ tli(^ ad<i})fion of a sou by a widow after her 
husba lid’s d gatin’’ 

Although the jiidgnumt ])rocefKled on the eireumstance tliat the |)erson 
in whom thv estate was vestetl^had assented to tlie adoption, it is said 
in Bobu Atfaji v. Hatnoji Krislmarav^ “ For the ])urposes of inheritanci* 
the adoption may be eonsidered as rehxting back to the death of tlie 
adoptive father devesting all estates whieh have during the intermediate 
period become vested, as it were, condition ally in another.” This is, it 
is submitted, put too broadly. In the same case ^ the Court, in refeiiiiig 
to Sri Raqhuuada v. Sri Bro:to Kinhoro^^ says that “the person wliose 


to shai'e w’ith C, idna, at p. 400, on the 
aiiLhority of JaighVirndu {Sn) v. 
Hrozo Kiishoro (Sn) (1870), .‘1 J. A. 
jr>3; 1 Mad. (59; 25 W. R. (*. R.* 
2!*1. 

^ Dliarr idlmr (Shri) v. Chinto (1805), 
20 Bi>m. 250. 

Adivi S iiryaprakoisa Rttv v. Rida- 
Gangarajii (1900), 33 Mad. 229. 
See Rupchand Jfhida7nnl v. Ilakfitna- 
bai (1871), 8 Born. H. C. A. C. 114. 

® Kallyprosonno Ghoae v. Gocool 
Chiinder Mitter (1877), 2 (ailc. 295. 
If the adoption had taken place 
during the lifetime of B, F w'oukl 
have succeeded, but on B's rleath the 
property must have vested •’in the 
then heir of A. 


* Vaizuddin Ati Khan v. Tincoirri 
Saha (1895), 22 CVilc. 505. 

^ If the adoption had taken ]»lac(i 
in the lifetime of C then G would 
have been entitled to share with E. 
Bhuhaucsirari Ihbi v. Rilhomul Lahiri 
(1885), 12 1. A. 137; 12 Calc. 18. 

8, C. in Court below, Xtlcomul J^ahari 
V. Jotrc7tdo Mohun Lahari (1881), 7 
( ale. 178 ; 8 C. L. R. 40 L 

c (1869), 2 B. L. K. (F. B.) 103, 
at p. Ill ; 11 W. K. (A. G. J.) 11, at 
1 ). 13 . 

’ (1895), 21 Bom. 319, at p. 325. 

** At p. 324. 

(1876). 2 1. A. 154; I Mud. GO; 
25 \V. H. C. R. 291. 
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Invalid 

adoption. 


Consent to 
devesting. 


estate was there devested was a male full owner,” but in the case cited the 
parties were members of a joint undivided family, governed by the Mitak- 
shara law, and the person whose estate was devested had not obtained it 
by inheritance, but by survivorship.^ 

In Surendra Nandan Das v. Sailaja Kant Das? expressions are used 
which would seem to apply to ai estate of inheritance, but the Court 
was there dealing with a case where there had been a succession by sur- 
vivorship in a family governed by the Mitakshara school of law. 

So far as the estate of the donor of a power of^adoption is concerned, 
the only persons whose rights of inheritance are superior to those of his 
widow are his son, grandson, and great-grandson, during the lifetime of 
any one of whom no adoption can take place, and an heir of one of such 
persons, in whom the estate has been vested after lus deafli. When the 
estate has vested in such heir the power is at an end,’’ and no estate is 
devested by an attempted exercise of the power. 

Where the power is at an end,® or from any other reason the adoption 
is invalid, the adoption does not even devest the interest of the woman 
who purports to adopt.® • 

The (levj?sting of an estate taken as devisee under a will 
may perhaps stand upon a different footing.*^ 

Where there is a provision in a will that the estate of the devisee 
should be devested on an adoption, and that the adopt’d son should 
take the property, such provision might be effectual.® 

It is submitted that an estate /cannot be devested by the 
mere consent of the person in whom it is vested.® 


^ (See post, p. 192, 

® 11891), 18 Calc. 385, at pp. 395, 
391). 

® Ante, pp. 124, 125. 

* Bhodbun Moyee Dchia 
sumat) V. Bamkishore Acharj (how- 
dhry (1865), 10 M. I. A. 279, at pp. 
311, 312 ; 3 W. R. P. C. 15, at p. 18 ; 
Pudnia Coomari Debi v. Court of 
Wards (1881), 8 I. A. 229; 8 Calc. 
302 ; Thayammal v. VcMkatarama 
Aiyan (1887), 14 I. A. 67 ; 10 Mad. 
205 ; Drdbomoyee Choivdhrain v. 
Shama Churn Choudhry (1886), 12 
Calc. 296 ; Annamah v. Mahhu Bali 
Reddy (1876), 8 Mad. H. C. 108; 
Keshav Ramkrishna v, Qovind Ganesh 
(1884), 9 Bom. 94. 

® Ante, pp. 124, 125. 

® Krishnarav Trimhak llasabnis v. 
Bhankarrav Vinayak Hasahnis 
17 Bom. 164. 

’ See Sarat Chandra Mvllick v. 


Kmmi Lall CImnder (1903), 8 C. W. 
N. 266, at p. 270. 

® See Luckinarain Tagords case ; 
Sfr F. Macnaghten’s “ Considerations 
on Hindu Law,” p. 168 ; Sircar’s 
“ Vyavastha Darpana,” 2nd ed., p. 
842, referred to in Bhodbun Moyee 
Debia {Mussumai) v. Ramkishore 
*Acharjee (1865), 10 M. I. A. 279, at 
p. 312 ; 3 W. R. P. C. 16, at p. 19. 

The decision in Annamah v. 
Mahhu Bali Reddy (1875), 8 Mad. 
108, at p. 112, whore the estate was 
vested in the natural father, is ex- 
press on this subject. See Dharnidhar 
(Shri) V. Chinto (1895), 20 Bom. 250, 
at p. 258 ; Vasvdeo Vishnu Manohar 
V. Ramchandra Vinayak Modak (1896), 

22 Bom. 551, at p. 555. In Bombay 
a different view was expressed in 
Payapa Akkapa Patel v. Appanna, 

23 Bom» 327, at pp. 331, 332 ; Gopal 
Balkrishna Kenjale v. Vishnu Baghu 
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It is submitted that tliis question depends upon the question whether 
consent can validate an adoption, wliich is otherwise invalid.' If it has 
not such effect, then the devesting of an estate would, it seems, not be 
effected by the act of adoption, but only in the way provided by law for 
the transfer of propcrt 3 \^ 

Even if consent can operate to detest an estate a distinction might 
well be made betAveen the cases in wliich the person so consenting is a 
full owner, and those in which the estate is vested in a qualified ow ner ; 
in wliich latter cases the rights of the reversioners could scarcely be pre- 
judiced by the consent.® 

Even if the then immediate reversioners should also consent, it is hy no 
means clear that the rights of the ^lersons who should become entitled 
on the succession oinming out would be affected.^ 

WTiere the consent is necessar^^ for the purjjose of validating the adop- 
tion, as in Madras,® or Bombay,® effect would be given to it. This (piestion 
stands on a different footing. 

The rule proh^iting the devesting of testates applies to impartible 
impartible estates, the succession to wliich depends upon 
inheritance.*^ 

Kie rule is not affected by th(‘ circuiiisturjce that the adop- 
tioii has been delayed by fraud, e\en when the fraud has been 
practised by#a person who has thereby procured the vesting of 
the estate in him.® 

A widow wdiose estate is dev(‘sted is entitled to maintenance* Maintenance 

• of widow, 

from the property.^ 

An adoption prevents the succession of p(‘rsons aIio would Persons taking 

lifter widow. 


noth Kenjale (1898), 215 Bom. 259*; 
Bobu Amji v. JttatTioji Kriahnarar 
(1895), 21 Bom. 319, nnd RupcJmwf 
Hindumal v. Rakhmabai (1871 , 8 
Bom. H, C. (A. C.) 1J4, at p. 122; 
Bhimappa v, Basatoa (1905), 29 Bom.® 
400 ; 7 Bom. L. R. 405. 

^ Ante^ pp. 150, 161. 

2 See Transfer of Property Act 
(IV. of 1882), s. 123. 

’ This distinction was not made 
in the Bombay cases (above, note 
2), which held that an estate could 
be devested by consent. Both in 
Payapa Ahhapa Paid v. Appavna 
(1898), 23 Bom. 327, and in Rup~ 
chand Hindnmal v. Rahm-abai (1871), 
8 Bom. H. C. (A. C.) 114, the estate 
was vested in a female haying a 
widow’s estate. 


■* iSeo Buhuiar Singh v. Mohar 

Singh (UK)!). 29 I. A. 1 ; 24 All. IM ; 
C C. W. N. 1()9, at i>. J74. 

^ Anie, p]). 115. 110. 

« Ante. pp. 119. 120. 

^ See Vellanki Venkata Krialmu 

Row {Rajah) v. Venkata Rama Lak- 
ftfmii yarsayya (1876), 4 I. A. 1 ; 
J Mad. 174 ; post, chap. xvii. 

^ Bhabaneswari Debi v. Silkomul 
Lahiri (1886), 12 I. A. 1.37; 12 Calc. 
18 ; S. C. in Court below', Nikomvl 
Jjahvri v. Jotendro Mohun Lahuri 
(1881), 7 Calc. 178 ; 8 C. L. R. 401. 

“ Jamnabai v. Raychand' Nahal- 
ckand (1883), 7 Bom. 226; Rakhma- 
hai V. Radhdbai (1868), 5 Bom. H. C. 
A. C. 181, at p. 193. As to the maiu- 
tenaiioe of a w'idow, see anle^pp, 74, 
75. 
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otherwise take the estate after the widow whose estate is 

« 

. ' ,, devested.^ 

of By adoption to a deceased member of a joint family governed 
by the Mitakshara law a person acquires such interest in the 
joint family property as he weuld have acquired if he had been 
natural born, and his adoption devests such interest as has 
passed over to other members of the family by survivorship.* 


Ilhistration.. 


Impartible 

estate. 


A and B, bi’others, formed a joint Hindu family governed by the 
MitakHliara law. A died without male issue, leaving his wife, C, pregnant. 
Then B made a will directing Ids wife D to adopt a son, then Bdied. The 
next day C gave birth to a son E, Tiien D adopted F. F became entitled 
to share tlie projierty with E.® » 

Adoption w'ould not, however, devest estates w'hich had passed by 
inheritance fr</m those wJio had acquired rights by survivorship.* 

In the case of an impartible estate, the succession to which is in 
joint family governed by Mitakshara law, the estate of a person to whom 
a riglit lias accrued by survivorship may be devested by an adoption to 
llie liolder wliose riglits have so survived.® i 


Povrorto adoptod sou is not bound by imauthorized alienations * 

nets of or acts of waste committefi by, the widow adopting 


^ As, for insianoc, a daughter, or 
daughter’s son. Jlamki^ha^ Surkeyl 
V. Hrhnuttee JHhia {M ussnmrmut) 
(1824), 3 Ben. Sel. K. 307 (new 
edition, 489). 

* See Kamvahdhi Gamsa Batna- 
mmyar v. Gopola Jtatnamaiyar (1880), 
7 1. A. 173, at p. 179 ; 2 Mad. 270, 
at p. 281 ; Sreeramulu v. Kristamma 
(1902), 26 Mad. 143, at p. 152; 
SureTidra Nandcn Dan v. Sailoja Kant 
Das Makapatra (1891), 18 Calc. 385; 
Chandra v. Oojarahai (1890), 14 Bom. 
463, at p, 467 ; Vithdba v. Bapu 
(1890), 15 Bom. 110, at p. 129; 
Bachoo Harkisondas v. Manhorebai 
(1904), 29 Bom. 51 ; 0 Bom. L. R. 
268; affirmed on appeal (1907), 34 
I. A. 107 ; 31 Bom. 373 ; 11 C. W. N. 
769 ; 9 Bom. L. H, 646. 

® Bachoo Harhisondas v. Mankora- 
hai (1009), 34 1. A. 107 ; 31 Bom. 


373 ; 11 C. W, N. 769 ; 9 Bom. L. R. 
646. 

* Ante, p. 187. See Rupehand 
Jtindmml v. Rakhmahai (1871), 8 
Bom. H. C. A. C. 114; Chandra v. 
Gojarabai (1890), 11 Bom. 463. 

® See Raghunada {Sri) v. Brozo 
KisJiore (Sri) (1876), 3 I. A. 164; 1 
^ad. 69 ; 25 W. R. C. R. 291, where 
the estate of an undivided half-brother* 
who had succeeded to an inpartible 
zemindary, was devested. This case 
was misunderstood by the Oaloutt's. 
High Court in KaRy Prosonno Ghose 
V. Oocool Chunder Miiter (1877), 2 
Calc. 295, at p. 309; see Surendra 
Nandan Das v. Sailaja Kant Das Ma- 
hapatra (1891), 18 Calo. 385, at p. 
396. 

® As to her powers* see post, Chap. 

XV. 
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him, at the time when the property was vested in her/ or after 
the adoption/ or by the manager of the estate. 

Thus an alienation made by the widow, even before the adoption, 
can be set cwside at the instance of the adopted son, unless it be made 
under mob. droumstanoes as would hjgxd the reversioners.’ The Madras 
High Court ^ has held that even in the case where the transaction be not 
each as would have bound the reversioners, the alienee is entitled to retain 
possession during th# lifetime or widowhood of the widow, as in the 
absence of an adoption she was competent to deal with her own personal 
interest,’ and the rights of the adopted son do not date before the adoption.’ 
There is an unieported decision of the Bombay High Court to the same 
effect,^ but other dedsionB of that Court have clearly held that the adopted 
son can avoid the whole transaction.’ It is submitted that this view is 
correct. 

As to the limitation for a suit to set aside an alienation, see Amriia Lai 
Bagchi v. Jatmdra Naih Chowdhry (1904), 32 Gale. 165. 

It is submitted that the same right to question the acts of the adoptive 
mother applies where she has succeeded to the estate as mother of a 
previously adopted son or of a natural bom son. In Gobindo Nath Roy v. 
Ram Kanay Chemdhry^ it was held that the adopted son could not question 
an alienation made by the widow when she held the estate as mother, 
and that case was cited with approval in KaUy Prosonno Ghost v. Gocool 


^ Ktshenmunee {Ranee) v. Ooduntnt 
Singh {Rajah) (1824), 3 Ben. Sel. B. 
220 (new e^tion, 304) ; Sre^uOh 
Roy V. Rvttwnmalla Chowdhrainf Ben. 
S. D. A. of 1859, 421 ; Bamundose 
Mookerjea v, Tarinee {MtLSsamiU) 
<1858), 7 M. 1. A. 169, at p. 180; 
Madwra {CoUedor of) v. MooUoo 
Ramalinga Sathupaihy (1868), 12 

M. 1. A. 397, at p. 443 ; 1 B. L. fl- 
P. C. 1, at p. 17 ; 10 W. R. (P. C.) 17, 
at p. 24 ; Lakshman v. Radhahai 
<1887), 11 Bom- 609; Moro Narayan 
Joshi V. Balaji Raghunath (1894), 19 
Bom. 809, at p. 815 ; Nairaji Krisho 
naji V. Hari Jagoji (1871), 8 Bom. 
H. C. A, C. 67 ; Ramakrishfia v. 
Trijywraibai (1908), 33 Bom. 88 • 10 
Bom. Lu R. 1029'; S, C. Ramakriahna 
Kuppaswami v. Tripurabai (1911), 
13 Bom. L. R. 940. 

* Amibika Partap Singh v. Dwarka 
Prasad (1907), 30 AU. 95 ; Antaji v. 
BaRaji (1893), 10 Bom. 36; Doorga, 
Soondmree v. Gowrespersaudf Ben. 
B. D. A. of 1856. p. 170. 

* Cases ante^ notes 1 and 2. 

* Sreeramuhi v. KristaTnma (1902), 
20 Mad. 143. Bee Sircar’s *^Law of 


Adoption,’* pp. 417, 418. 

^ Sahodra {Mussummai Bebea) 
V. Roy Jung Bahadoor (1881), 8 
1. A. 210; 8 Calc. 224; Oobind- 

mani Dasi v. ShamlcJl Bysah (1864), 
B. L. R. Sup. Vol. 48 ; W. R. 1864, C. 
R. 165 ; Periya Qaundan v. Tirumala 
Gaundan (1863), 1 Mad. H. C. 206; 
Bhagavatamma v. Pampanna Gaud 
(1865), 2 Mad. H. C. 393 ; Kamava- 
dhani Venkata Svbbaiya v. Joysa 
Narasingappa (1866) ; 3 Mad. H. C. 
116; Ramchandra Mankeshwar v. 
Bhimtav Raiji (1877), 1 Bom. 577 ; 
Melgirappa v. Shivappa (1869), 6 
Bom. H. C. A. C. 270 ; Mayaram Bhai- 
ram v. Moiiram Govindram (1886), 2 
Bom. H. C. A. C. 313 ; Prag Das v. 
Hari Kishn (1877), 1 AU. 503. 

• Ante^ p. 172. 

^ Bhavdixit v. Ishvcardixit^ S. A, 
No. 146 of 1905. 

B Ramakrishna v. Tripurahai (1908), 
33 Bom. 88 ; 10 Bern. L. R. 1029 ; 
Lakshman v. Radhabai (1887), 11 Bom. 
609 ; Aforo Narayan Joshi v. Balaji 
Raghunath (1894), 19 Bom. 809. 

‘ (1875), 24 W. R. C, R-. 183. 


O 
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ALIENATION. 


Assent of 
reversioners. 


Alienation by 
father under 
Mitakshara 
law. 

i 


[chap. IV. 

Chunder and in Lakehman v. Badhabai? but in neither of such 

two oases did this particular question arise. Mr. Mayne * says, as to 
the first-named decision, “ The decision was given without any inquiry 
as to the propriety of the ahenation, and was rested on the authority 
of Chundrabullee'a case.^ It does not seem to have occurred to the C!ourt 
that a mother had no more than a limited estate, which, upon the authority 
of the case cited, was devested by the adoption. The son then came in 
for all rights which had not been lawfully disposed of, or barred, during 
the continuance of that estate.” 

It is doubtful whether a widow can, when adopting, stipulate that 
her management of the property shall not be inquir^ into. Apparently 
she would have no such power.® 

If at any time before the adoption all the then immediate 
reversioners assented to the alienation or act of waste, it cannot 
be questioned by the adopted son.® 

The adopted son is boimd by all acts of the widow within 
her authority. 

A decree Against a Hindu widow as representing her husband’s estate 
binds her minor adopted son, and after the adoption the appeal, being 
for his benefit, must be considered as prosecuted on his behalf, even though 
he is not made a party thereto.’ 

An adopted son is not entitled to any account of the rents 
or profits of the estate rightfully received before his adoption 
by the widow or other person whose estate is devested by his 
adoption.® 

In the case of a joint family governed by the Mitakshara 
law, an adopted son is bound by an alienation made by his 
adoptive father, or by any other manager of the family, to the 
same extent as a natural son is bound.® 

He cannot dispute an alienation made by the adoptive 
father before his adoption,^® or any alienation of the separate 
property of such father. t 


1 (1877), 2 Gale. 296, at pp. 307, 
308. 

* (1887), 11 Bom. 609, at p. 615. 

■ **Hmdu Law,” 7th cd., pp. 260, 
261. 

* (1866), 10 M. I. A. 279; 3 W. 
R. P. C. 16. 

* See ante, pp. 179, 180. 

® EajJeristo Moy v. Ktshoree Mohun 
Mojoomdar (1866), 3 W. R. C. R. 14. 
Foal, pp. 468, 460. 

^ Bari Satan Umtm v. Bhvbane- 
awmri Debi (1888), 16 I. A. 195 ; 16 


Cald. 40. 

® See ante, p. 172, 

* See Bamhhat v. Lakahman Chin 
taman Maycday (1881)^ 6 Bom. 630, 
at p. 636. As to the right of a 
natural son, see p. 271 et seg. 
As to whether the father can by an 
arrangement made at the time of 
the adoption pre(dude the son from 
disputing his acts with regard to the 
property, see <m^, pPf 178, 179. 

Mayaby (1861), 5 Bpib. 680. 
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In cases governed by the Bengal school ol lav, an adopted BemgAitabw^ 
son cannot dispute alienations of property, whether ancestral or ^ 
self-acquired, made by his adoptive father.^ 

Where the adoption devests the estate of a male holder,* 
the adopted sem cannot question his alienations to the extent 
of ousting a bond fide holder for value, nor can he require an 
account of rents aftd profits.* 

He m^ht, peihape, tvheTe the proceeds of the alienation had been 
eannaiked, or not spent, require the alienor to account for such proceeds. 

• 

Adoption does not sever the tie of blood which exists between Btarri^e wd 
the adopted son and the members of his natural family. He 
cannot, therefore, marry in his natural family within the 
prohibited degree^,^ nor can he take in adoption therefrom a * 

boy whom he could not have adopted if he had himself remained 
in that family.® - ^ 

A Kritrima adoption does not transfer the subject of itEff^of 
from his natural family. It gives him, in addition to his adoptioii. 
rights in that family,® rights of inheritance to the person (man 
or woman) actually adopting him,’ and to no one else.® ^ 

His sons acquire no right of inheritance to his adoptive father.® 

If a husband and wife jointly eidopt he inherits to both. If the husband 
adopts one son and the wife another, the sons inherit and offer oblations 
to each respectively.^ 


1 Ante, p. 172. 

■ Ante, pp/ 187-190, • 

• See MaghuTiadu {Sri) v. Brozo 
Eiahoro {Sri) (1876), 3 I. A. 164, at 
pp. 193, 194; 1 Mad. 69, at pp. 83, 
84 ; 25 W. K. C. B. 291, at p. 303. 

^ See ante, pp. 40, 41. * 

® E,g. he eannot adopt his own 
natural brother. Mootia Moodelly v. 
Uppen, Mad. S. D. 1858, p. 117 ; 
Norton, L. C« i. 66, referred to m 
Narasammalr. Bataramacharlu {1S^3), 
1 Mad. H. G. 420, at p. 426, note a. 

* Deepqo (Muaautimani) v. Oomee- 
ehmher (1824), 3 Ben. Sel. E. 307 
{new edition, 410) ; SrincUh Serma v. 
Badhakaunt (1796), 1 Ben. SeL B. 16, 
note to p. 16 (new edition, 19, note 
to p. 21). 

7 Durgopal Bingh v. Boopm Singh 
(1839), 6 Ben. Sd. B. 271 (new edi- 


tion, 340) ; Deepoo {Mussummaut} v. 
Gowreeahunker (1824), 3 Ben. Sel. R. 
307 (new edition, 410). 

® SM) Koeree {Muasamut) v. Joo* 
gun Singh (1867), 8 W. R. C. R. 164 ; 
Sreenaratn Rat v. Bhya Jha (1812), 
2 Ben. Sel. R. 23, at p. 27 (new edi- 
tion, 29, at p. 34) ; Collector of Tir- 
hoot y. Huroperahad Mohunt (1867), 
7 W. R. C. R. 600. 

® Juawant Stngh {Bahoo) v. JDooke 
Chund (1876), 26 W. R. C, R. 266. 
They would, of course, posseas the 
ordinary rights of mhentanoe to 
property which was vested in their 
father. 

See answers of pundits in Sree^^ 
naroin Rat v. Bhya Jha (1812), 2 
Ben, Sel. R. 23, at p. 27 (new edition, 
29, at p. 34); W. MacHaglhten^s 
** Himla Law,*’ vol i* p. 101. 
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kind of wloptaon is pufeiy oontractual. ^niere ia no fiction of 
ft new both into the adoptive family. The son adopted does not lose 
^ Ids daim to his own family, nor assume the eutname of his adoptive 
father ; he merely performs obsequies and takes the inheritance/’ ^ 

He may perform the obsequies of Ids natural father or mother,^ 
and also those of his adopters. jSe would apparently be in the same 
position as to rights of survivorship in anoest|ral property in his adoptive 
family as a natural-bom son would be.® 

< 

Effects of Invalid Adoption. 

Where there has been an adoption in form, but such adoption 
is for any reason inyahd, the adopted son does not acquire any 
rights, as such, in the family of the person purporting to adopt 
him, except so far as he may be entitled to maintenance.^ 

Decrees against him, and acts by him, would not 'bind the estate. 

The following are the oases of an invalid adoption ; — 

(i.) Where^there is in existence a son begotten or adopted.® 

(li.) Simultaneous adoption of more than one son.® 

(iii.) Adoption of the same boy by two persons.^ 

(iv.^ Adoption by a woman without authority.® 

(v.) Adoption of a boy of a different primary caste.® « 

(vi.) Adoption of a boy within the prohibited degrees.^® 

(vii.) Adoption of a boy where the performance of initiatory ceremonies 
or marriage b^ore adoption makes the adaption invalid.^^ 

^^waooe *** unsettled whether, on the adoption being set aside, 

the boy can revert to his natural family, and whether he has 
any right of maintenance in his adoptive family. 

In Bengal, if not throughout lndia,(it would seem that a member of 
one of the regenerate classes who had been invested with the sacred thread 
in his new family, or a Sudra who has undergone the ceremony of mamage 
in bis new family, cannot revert to his natural family, but he would appa- 
rently be entitled so to revert before the happening of those events, and 
would acquire no rights of maintenance in the new family,^® at any rate 

^ Colebrooke’s “ Digest,’’ vol. ip. ® Ante, pp. 99, 100. 

276, n. ; 1 W. Macnaghten’s “ Hindu • Ante, pp.l48, 144. 

law,” p. 76. ’ Ante, p. 143, 

* See Pwnmmr Dutt Jha {Chow- * Ante, p. 114. 

dive) V. JETunooman DvJtt Boy (1837), ® Ante, p. 132. 

6 Ben. Sel, R. 192 (new edition, 235, Aide, p. 133. 

at p. 240). An/e, p. 141. 

® See Sircar’s " Law of Adoption,” See Rajcoomaree Doooeo {Sree- 

p. 451. muHy) v. Nobocoomoir MtMkh (1856), 

* Sanjit Singh {Eajo) v. Bam 1 Bonlitois, 137; 2 Seyestre, 641, 

Chandra Mookerjee (1899), 4 C. W. N. note, ia wMoh tl^ Court considered 
415^ that where there im been no power 


Effect of 

invalid 

adoption. 
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if th^ve had not been a valid giving and receiving.’ Wheze the above* 
mentioned cenemoiueE have been perfonned, or where there Is a valid 
giving and xeceiving» but the adoption is invalid on aooount of some 
personal dei^pci as the fact that the boy belonged to a different class 
from that of his adopUve father, there is authority that he would acquire 
a right of maintenance.^ e 

It has been held in Madras that where the adoption was invalid on 
the ground of want of anthority to take, there is no right of maintenaiioe,^ 
and that derision has^een followed in Bombay.^ 

The dii&ouity in determining the rights of a person whose adoption Is 
invalid arises from the absence of direct authority on the question as to 
when (if at all) he can revert to his natural family. 

Where he ban so revert, and loses nothing by the infructuous adoption, 
no hardship occurs. On the other hand, where he cannot so revert, as 
when he has been fixed by religious ceremonies in the family of the adoxrt>er,^ 
or, perhaps, wherever there has been an actual giving and receiving by 
persons competent to give and receive,^ it is right that he should, if pcrasible, 
receive some compensation for the loss of inheritance m both families. 
His maintenance is the proper measure of compensation. 

But where there is a gilt of a boy to a person incompetent to receive, 
or by a person incompetent to give, the difficulty is the greater. If blame 
for the invalidity of the adoption can be attached to the ^optive father, 
as where he has omitted to satisfy himself as to the competency of the donor, 
or where he h§s given a power, which is in law invalid, it seems right that 
his estate should bear the burden of the maintenance. If the reversioner 
has delayed in challenging the adoption, it may also be equitable to require 
the estate to bear the burden^! maintenance. Where there has been 
no such delay, and no blame can be attached to the adoptive father, it 
seems hard upon the reversioner that his interest should be affected by a 


to take in adoption, the performance 
of the oeremomee will not prevent a 
return to the natural family. As to 
this case, G. 0. Sircar says (*' Law 
of Adoption,'” p. 424), “We have 
already seen that the performance 
of the initiatory ceremonies upon a 
person in the ncune of a ffolra is con- 
ridered to have the effect of irrce 
vooably fixing his position in that 
gdmt hence a person upon whom 
these ceremonies have been performed 
in the name of the adoptive family 
cannot return to his own, notwith- 
standing the adoption may be invalid 
(JRt»»ee Bhudr v, Moop^hwnker (f823), 
2 BorrodaOe, 650). It is difficult to 
see why that rule would not govern 
the case of aU adcqition that was 
made by an unauthorised widow; 
lor the ceremonies in such % case 
also must be performed in ttie name 
of her hnsband'^e 


^ See Baivani Sankara PandU v. 
'AwJbabay Ammal (1863), 1 Mad. H. 
C. 363 ; Lakshmappa v. Eatnava 
(1876), 12 Bom. H. C. 362, at p. 397. 

^ See Bataani Sankara Pandit v. 
Anibabay Ammal (1863), 1 Mad H. C. 
363, at p. 367 ; Strange's “ Hmdn 
Law,” vol. 1 . pp. 82, 83. In Strange's 
“Manual," para. 119, a right of 
maintenance is asserted in every case 
of an invalid adoption “ Dattaka 
Chandrika,” chap i. ss. 14, 15; G. 
C. Sircar’s “ Law of Adoption,” pp. - 
420-428. 

> Bawam Sankara Pandit v. Am- 
h^ay Ammal (1863), 1 Mad. H. C. 363. 

^ Lakshmappa v. Eamava (1875), 
12 Bom. H. C. 364, at p. 397. 

^ Eajcoomaree Dow^ {Sreemittksf) 
V. .Vo&ocoomor MvUkh (181^), I BouL 
137 ; Sevestre, 64, note. 

® Sircar’s Law of ^Adeptien,*^ p. 
42L ^ 
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whicli owes its origin to an unauthorized act. It is impossible to 
lay doiim any exact rule £or adjusting these equities. The right might 
properly depend upon the oiroumstanoes of each case. 

A nght of maintenance would apparently not extend to the descendants 
of the person invalidly adopted.^ The only texts which provide for the 
maintenance of persons invalidly |^opted, except with regard to those 
belonging to a class different from that of the adopted father^^ only 
contemplate the expenses of the marriage being provided.* 

t 

In some cases a boy whose adoption is invalid can take 
advantage of an arrangement made at the time of his adop- 
tion, or thereafter. 

In Rungama v. Atchama ^ the father had divided an ancestral property 
between a vahdly adopted son and a son whose adoption was subse- 
quently held to be invalid at the instance of the son who had been vahdly 
adopted. The latter was reqmred to compensate the former out of 
separate property belonging to the father. , 

In Surendra Keahav Roy v. Doorgasundari Daaaeef an arrangement 
affecting the rights of two boys who were adopted simultaneously by 
two widows wfts enforced against such widows. 

The invalidity of an adoption would not invalidate a gift 
by will or otherwise to a person erroneously described as an 
adopted son,® unless it appear that the validity of the adoption 
was a condition of,*^ or the motive for,® the gift. 

A gift or bequest to a described person with a direction that he should 
be adopted as a son to the donor or testator takes effect, even m the 
absence of such adoption,* unless it appears that the adoption was a 


^ In Bawani Sankara Pandit v. 
Ambobay Ammal (1863), 1 Mad. H. 
C. 363, at p. 367, the question was 
suggested, but not decided. 

* ** Dattaka Chandnka,” s. I, paras. 
14, 15. 

’ “ Dattaka Mimansa,” s. 5, paras. 
45, 46 ; *' Dattaka Chandnka,’* s. 2, 
paras. 17 ; s. 6, 3. 

« (1846), 4 M. 1. A. 1, at p. 103 ; 
7 W. R. P. C. 57, at p. 62. 

* (1892), 19 1. A. 108 s 19 Oalo. 
108. 

* Bireawaf Moohefji v. Ardha 
Chunder Roy Chowdhry (1892), 19 
1. A. 101 ; 19 Calc. 452 ; Jivani BHai 
V. Jiou Bhai (1865), 2 Mad. H. C. 
462; Lali v. Murlidhar (1901), 24 
AIL 195 ; S. C. on appeal (1906), 33 
I, A. 97 ; 28 AU. 488 ; 10 C. W. N. 


1»!) ; Lalta Prasod v. SeUig Ram (1908), 
31 All. 5 ; Muran Lai v. KundanLal 
(1909), tb*d, 339. 

’ See oases, postt p. 199, note 1, 
Manjamma v. Sheahgtr%rao (1902), 26 
Bom. 491, at p. 496 ; 4 Bom. L. B. 116. 

^ Panindra De& Raikat v. Rajeatoar 
Daa (1884), 12 L A. 72; 11 Calc. 
463 ; Lali [Muasmmat) v. Mwlidhar 
(1906), 33 I. A. 97; 28 AIL 488; iq 
C. W. N« 130; Vandramn Jekiaan 
(Patel} V. Mamlal CAumhl (Patel) 
(1890\ Iff Bom. 66ff, »t p. ff73; 
Siddemy Doaau v. J}w)rgadimm Sett 
(1865), 2 Ind. Jur. N. S. 22; Bourke 
(O. C.), 360. 

* Nidhoomoni Debya v. Saroda 
PerahetjA MotAcet^ (1B76}* 3 I. A. 
253 ; 26 W. B. B. 91 ; SMorayer 
V. Subbanmal iim% 27 L A. 162; 
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eondiiionof Z{ it be teawMAldycleattliAt the testator would not 

have made the gtft had it not been for the anppoaed esdstenoe of the 
eharaoter of an adopted son, the Court will oonstme the 2 iiei;|tion of the 
character as imposing a condition precedent to the gift.^ 

Where thesEe is a bequest or gift to an unascertained person to bo 
adopted hereafter by the widow of the testator, only a person whose 
adoption is valid in law can take, even if a valid adoption be inconsistent 
with the conditions of Jbhc gift.® 


24 Mad. 214 ; 4 0. W. N. 304 ; 2 
Bom. L. B*. 082. In MonemothoTianth 
Dey V. OnantrMfUh Dty (1865), 2 Ind. 
Jur. N. S. 24, there was an actual 
adoption of two designated persons 
in accordance with an invalid power. 
The gift was upheld. 

^ Karamai Madhou^i v. Karaandaa 
Ncdha (1896), 20 Bom.«718 ; S. C. on 
apx>eal (1898), 23 Bom. 271 ; Ahbu v. 
Kttppammai (1892), 16 Mad. 355 ; 
Shamavahoo v. Dtffarhadas Vasanji 
(1878), 12 Bom. 202; Ahhai Chaian 
Ghoae V. Daamoni Daai {8. M.) (1871), 
6 B. L. B. 623, differing on the con< 
struction of 4he same will from 
Doaamoney Doaaee v. Prosonomoye 
Doaaee (1860), 2 Ind, Jur, N. S. IS ; 


Manjamma v. Sheshgtrirao (1902), 25 
Bom. 401, at p. 496 ; Pri)bodh Lai 
Kundu V. Hariah Chandra Dey (1904), 
9 C. W. N. 309. See Indian Suc- 
cession Act (X. of 1865), S3. 1 13-123, 
applied to certain Hindu wills by the 
Hindu Wills Act (XXI. of 1870). 

® Siddeasory Doaaee v. Dooyradhwrn 
Sett (1865), 2 Ind. Jur. N. S. 22; 
Bourke (O. C.), 360. 

* See Surcndra Keahav Roy v. 
Doorgaaundari Doaaee (1892), 19 1. A. 
108 ; 19 Calc. 513 ; S. C. in Court 
below (1886), 12 Calc. 686, where 
the bequest was to two boys to be 
simultaneously adox>tod as sons to the 
testator. 
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CHAPTER V- c 

PARENT ANP CHILD {continued). 

Duties and Eights of Father. 

Maintenance. 

It is the duty of a Hindu father to maintain his minor sons ^ 
and unmarried daughters, provided they arfe not interested in 
property sufficient for their support, or are not otherwise capable 
of maintaining themselves.* 

It is his duty to provide the marriage expenses of his 
daughters, and to cause bis son to be educated in accordance 
with his station in life. ^ 

There is no obligation to maintain an adult son,* except, perhaps, 
when he is suffering from a disease which* preorents him from maintaining 
himself.* 

With the exception of a case in Bengal, where it wan held that a suit 
would lie by the mother of an illegitimate child against the putative 
father for the maintenance of the child,* and of a case in Madras where 
a decree was given at the instance of an illegitimate^ son,* the Beports 


^ Whether natural bom, or adopted. 

* ‘‘Manu,” chap. ix. para. 108; 
chap. xL paras. 9, 10; Oolebrooke’s 

Digest/’ vol.il. pp. 112, 113; vol. 
iii. p. 5; Strange’s Hindu Law/’ 
voL 1. p. 67. 

* AmnaJcannu v. Appu (1887), 11 
Mad. 91; Premchand Peparah v. 
BvlMlichmd Pepardh (1869), 4 B. L. 
B. App. 23; 12 W. C. R, B. 494; 
JRamchandra Sakharam Vagh v. Sakha- 
ram Qopcd Vqgh (1877), 2 Bom. 346, 
at p. 360. 

* See IVemdiand Pe^rah y. Mu- 
hMuihaind Ptpamh, 4 B. L, R. App. 
23; 12 W. E. C. R. 4mk 

* ^hana Mania v. 


(1904), 32 C&lc. 479. In that 
decision the learned judges relied 
%pon Mwa Murdun Sjfk {Chuciwrya) 
y. Sahvb Pwhtdad Syn (1857), 7 M. 
1. A. 18; 4 W. B. P. 0. 132, which 
was a suit daimu^ xnaiatenanoe out 
of a deceased falher’s estate. 
judges go on to say, But apart from 
the law, we should thinh that, 
upon geneinal pzinelj^s, the defen* 
dant, having begotten the child, ie 
bound to iMrovide for its maintenance, 
if that is necessary/’ It is submitted 
that there are m grounds lor this 
general propocdtiim. 

* Kuppa V* '(1B85), B 

Mad. m. 
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do not draw tatj soooeaifal oaeea of joooeetUngs in CSvil Oouito against 
a father for the nuunttttanoe of his <diild. If seems donbtfnl whether the 
duty oan he ^sfconed hi a CHvil Onut * but it is submitted that S an ille|^> 
mate son can enforoe sooh lij^t, legitimate sons are eqnidly entitled. 

It is clear that ereo if these be a right to msintenanoe, separate main* 
tenanoe oan only be awarded under vefy special dionmstanoes.* 


On the death of the father the maintenance of unmarried 
dau^ters, and the expenses of their marriage, must be pro- 
vided out of his property.* 

Although on her marriage a daughter ceases to belong to her 
father’s family,* and must first look to her husband * and his 
family * for her maintenance, there is a moral duty to maintain 
a married daughter who is without means, and who is unable 
to obtain support from her husband, or after bis death from his 
family. Thi s duty is not enforceable during the father’s life- 
time, and it has been held that it is not enforceable against his 
property after his death.^ 

Where a son or other heir is excluded from inheritance on P****”*. . 

axtuudecl from 

account of disability, he is entitled to maintenance for himself mhentoneo. 
and his family out of the property which he would have 
inherited^® ^ 

A father may be compelled, by proceedings under the Ptoei^ d^ 
Criminal Procedure Code,® to maintain his legitimate or illegiti- Courts 
mate child, of whatever age he or she may be, who is unable to 
maintain himself or herself* 

As to the rights of children to maintenance out of co- 
parcenary j^roperty, see post, pp. 227, 260. 


^ K* K. Bbattaohaiya C Law of 
^ Joint Hindu Family/' pp. 282, 
283) repudiatea, however, any dia- 
tmction between a moral and a legal 
obligation, except in the Bengal 
school. 

* See Shavatri (llata) v. Narayanan 
Nambudiri (1863), 1 Mad. H. C. 
372. 

* See Mangtd {Ba%) v. Muhhmint 
(Bat) (1838), 23 Bom. 291 ; Tvlaha 
r. Chpal Sai (1684), 6 All. 632; 
Macni^^ten’a '^Blnda Law/* vol. iL 
•chap. n. eaae 13$ Vyavaatha Bar^ 
pana^"2nde4,]|^ 373* 


* AtUb, p. 56. 

® Anfc, p. 72 

• Ante, pp. 74, 76. 

^ Mangal (Bai) v. MtJcJmini (Bdt) 
(1898), 23 Bom. 291. See, however, 
Mokhada DoBsee v. Nundo Loll HMar ^ 
(1901). 28 Calc 278, at p. 288$ 5 
G. W. K. 297, at p. 300. Maonaghten's 

Handu Law," vol. u. chap, li case 10. 

B " Mitakshara," chap. H. s. 10, 
para. 6; Bayabhaga,*’ chap. v. 
paras. 11, 14-16; “Smnti Chan- 
dnka/* chap, v. paras* 13-14, 20* 

^ * Act V. of 1898, chap, vvpfl 
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'A Hindu is bound to provide for the maintenance of his 
mmor ^ illegitimate sons ‘ by Hindu mothers.* 

After his death his illegitimate sons are entitled to main* 
tenance out of his estate, or out of property in which he was a 
coparcener,* whether impartiWe or not,® if he was a member of 
one of the regenerate elabses.® If he was a Sudra they are only 
so entitled in case they are not entitled to inherit,^ or to a share 
on partition. 

Under the Bengal school of law, this right against the father 
ceases on the sons attaining majority,® but it is submitted that 
after the father’s death there is a right against his property, 
even if they are adults.® Under the Mitakshara school, they 
continue entitled to maintenance out of coparcenary property,*® 
whether impartible or not, and also out of self*acquired property 


1 Nilmoney Singh Deo v. Baneahur ® Run Mufdun Syn {Chttolorya) v. 
(1878), 4 Calc. 91. Sahvb Purhulad Syn (1857), 7 M. I. 

® Ghana Kanta Mohania v. Oerelt A. 18 ; 4 W, R. P. C.*132 ; Partchal 

(1904), 32 Calc. 479 (see ante, p. 200) ; (Rajah) v. Zahm Singh (1877), 4 1. 

Ku'ppa V. Smgaravela (1885), 8 Mad. A. 159 ; 3 Oalo. 214. 

325. ^ ^Eun Mv/rdun Syn (Chmtorya) v. 

* There is no text of Hindu law Sahvb Purhulad Syn (1857), 7 M. I. 

under which an illegitimate son of a A. 18 ; 4 W. R. P. C. 132 ; Inderun 

Hindu by a woman who is not a Valungypooly Tavtr v. Ramaaavymy 

Hindu can claim maintenance, and Pandta T'aZaver (1869), 13M. I. A. 141, 

in none of the reported cases has at p. 159 ; 3 B. L. R. P, C. 1, at p. 4 ; 

maintenance ever been awarded to 12 W. R. P. C. 41, at p. 43; MvAtu- 

an illegitimate son who was not a aavmy Jagavera Yeitofppa Nakher v. 

Hindu by birth. Lingappa Oouvdan VlncataavKira Yettaya (1868), 12 M. 

V. Eaudaaan (1903), 27 Mad. 13, at I. A. 203; 2 B. L. R. P. C. 16; 11 

p. 15. See Addoyto Churn Doaa v. W. R. P. 0. 6. 

Woojan Beebee (1879), 4 C. L. R. ® Nilmoney Singh Deo v. Baneahur 
154. (^878), 4 Calc. 91. 

* Roahan Singh v. Balwani Singh * See “ Hayabhaga,” chap, ix. 

(1899), 27 I. A. 51 ; 22 All. 191 ; 4 para. 28. 

C. W, N. 363 ; 2 Bom. L, R. 529. Hturgohind Emri v. Dhoeram 

® Ban Murdun Syn (Chmtorya) v. Singh (1884), 6 All. 329; Perahad 

Sahvb Purhulad Syn (1857), 7 M. I. Stngh v. Muhearee (Ranee) (1821), 3 

A. 18 ; 4 W. R. P. C. 132 ; MuUvr Ben. Sd. R. 132 (new edition, 176) ; 

aaumy Jagavera Yettappa Naicker v, Rahi v. Govinda Valad Teja (1876), 

Vemcataaioara Yettaya (1868), l2 M. 1 Bom. 97 ; Mitakshara/’ chap. i. 

1. A. 203 ; 2 B. L. R. P. C. 15 ; II s. 12, p<ura. 3 ; ** Bayabhaga,” ch. ix. 

W. B. P. C. 6j S. G. on remand, para. 28; “Vyavahara Mayukha,” 

Coomara Yettapa Natkar v. Venka^ chap. iv. a. 4, para. 30. These texts 

ieauHtra Yettia (1870), 5 Mad. H. 0. are founded on a passage of “ Vri- 

406 ; Pandaiya feikwer v. Puli Tela- haspati," which ooiifines right to 

vet (1863), 1 Mad. B. C. 478, at p, the case where thsre is no other 

J02, offapring. 
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which was owned by the father ; but the ri^t does not descend 
to their children.^ 

0 

It has been said by the Allahabad High Court in a case ‘ governed by Obedlensea 
the Mitakshara school of law, “ Obedience to the head of the family, not ^o®***^®*^ 
the age of the illegitimate descendant or his capacity to earn his own 
livelihood, is the test b> which, under Hindu law, the oontinuanoe of 
the right to receive mabtenanoe must be decided. Till the illegitimate 
sons reach full age, tills test cannot be applied, but thereafter it cannot 
be ignored. What constitutes docility or disobedience, in the sense of 
the texts, is a question the answer of which is not easy ; but we think 
that the true answer is indicated in a Vaivaaiha, translated as No. 2, Book 1. 
chapter vi. seTltion 2, of Messrs. West and Biihler’s collection (ed. 1878, 
p. 276), and we think that, on attaining full age, the respondents must, 
as a condition of receiving maintenance from the estate of Mauji Lai 
(the father), render to the head of the family such reasonable service as 
is ordinarily rendered by cadets of a family in that station of life to which 
the parties belong.’^ 

“ The Court would presume the natural son qualified to receive main- 
tenance, unless the opposite party could show what, in the contemplation 
of the law, is a legal disqualification.*’ ’ 

The right of maintenance is not affected by the child being the result 
of a casual connection,^ or by the connection between the parents being 
adulterous.® ^ 

The maintenance of an illegitimate son may, like the maintenance 
of other persons entitled thereto,® be secured on the property out of 
which he is entitled to be maintgined.'^ 

In a Madras case ® it was said, In determining the rate of maintenance, An^unt of 
an illegitimate member of a family, who is not entitled to inherit, can be 
allowed only a compassionate rate of maintenance, and he cannot claim 
maintenanoe on the same principles and on the same scale as disqualified 
heirs and females who have become members of the family by marriage. 

In fixing, however, the compassionate rate of maintenance for the 
plaintiff, regard, no doubt, should be had to the interest of his deceased 
father in the joint family property and the position of liis mother’s family.” 

Hie right of an illegitimate daughter to maintenance under lUet^itimate 
the Hindu law has ^een denie^.® daughter. 


^ Eoshem Bingh v. BatumU Singh 
(1899), 27 1. A. 51 ; 22 All. 191 ; 
4 0. W. N. 253 ; 2 Bom. L. E. 529 ; 
S. C. in Court below (1896), 18 All. 253. 

s Hargobind JKmn v, Dharam 
Singh (1884), 6 AU. 329, at p. 335. 

® Strange’a “ Hindu Law,” vol. ii. 
p.71, 

* See MuEuimmy Jagavifa Yeltapa 
Naikar v. FenibofoeubAa YtUia (1866), 
2 Mad. H. OL 293 ; S. 0. on appeal 
(1868), 12 M. I A. 263 (see p. 220) ; 
2 B. L. R. P. 0. 15 (see p. 20) { U 


W. E. P. C. 6 (see p. 9). 

• Yiraramuthi Udayan v. Singa- 
ravelu (1877), 1 Mad. 306 ; Rahi v. 
Oovmda Valad Teja (1875), 1 Bom. 
97; Svhramania Mvdaliw Fa/it(1910), 
34 Mad. 68. 

® Ante, p. 85. 

^ Ananthaya v. Vtshnu (1693), 17 
MacL 160. 

^ Chpalasami Chdti v. Artina- 
chdam Chetti (1903), 27 Mad. 32, 
at pp. 30, 37. ^ 

* parvedi v. QmngKsArw BaltU 



ibiakmtmt 

ofvUamA 



304 OAT709TEB-IN-IiAW. [OEAP. V. 

A £Bnda is moraJly, although not legally, bound to maintain 
the vddow of hie son, even if he has no fund udth the disposal 
of vrhich his son, if alive, could interfere, and if he has inherited 
nothing from his son, and has not had his rights in any property 
enlarged by his son’s death.”* 

Where her husband had been a ooparoener, she^s entitled to be main- 
tained out of the coparcenary property * although she may have lived apart 
from him.' 

The fact that the father-in-law had sold coparcenary property to pay 
his debts does not render him liable for his daughter-in-law’amamtenanoe.' 

After his death, the persons who inherit bis property, or 
whose interest in property is enlarged by his death, are legally 
bound to maintain his daughter-in-law, if chaste,^ out of the 
property which they have so inhented, or m which their interest 
has been enlarged, whether the property be coparcenary or self- 
acquired.* 


(1893), 18 Bom. 177, at p. 183. It 
was not necessary to decide the point 
m that case 

^ Janki y Nand Bam (1888), 11 All. 
194, at pp. 198-200 ; AmmaJcannu v 
Aj»pu (1887), 11 Mad, 91 ; Kalu v. 
Kashibai (1882), 7 Bom 127 ; Oanga 
Bat V. Siiaram (1876), 1 All 170; 
Kheiramani Dost v Kobhtnath Dae 
(1868), 2 B. L R A. 0. 16 ; S. C 
Kasheenath Dae v Khettur Monce 
Dwee, 9 W. B. 0. B. 413, daiienng 
from Koodee Monu Dehea v. Tatra- 
chand ChuchefhuUy (1865), 2 W. B. 
C. B, 134 ; Khettur Monee Dtoeaee v. 
Kasheenath Doss (1868), 10 W. B. P. 
B, 89; Bujjomoney Ihssee v. 8hib- 
asunder MvUtek (1864), 2 Hyde, 103 ; 
YamundbatY. (1899), 23 Bom. 

608, at p. 609; 1 Bom, h. B. 95; 
Adhibat y. Cursandas Nathu (1886), 
11 Bom. 199, at p. 207 ; Hema 
Kooeret {MvssavMU) y. A;ioodhya 
Persad (1876), 24 W, R. C B, 474. 
In Chandrabhagdbat y. Kashtnaih 
(1866), 2 Bom. H. G. 323, the father- 
m-law wan held liable for his daughter- 
indaws maintenance, but that de« 
eision was difiered from m SavttHhai 
y. Lumn,that (1876), 8 Bom. 573, at 
583, 584.^ See Bownath 


Boy CJmodhry y. Amfie KaBy Debia 
[SreemvUy) W. R. 1864, C. B. 177. 

‘ Lahehman Bamchandra Joeht y. 
Satvdbhamabai (1877), 2 Bom. 494, at 
p. 521, aee poet, pp. 227, 260. 

’ 8urampaUt BangaranmaY,8urafn- 
palh Brambaze (1908), 31 Mad 938. 

* Oanga Bat v. Sitaram (1876), 1 
All. 170, at p 177. 

* Koodee Monee Ddbee v. Tarra 
Chand Chuckefhvtiy (1865), 2 W. B. 
O B. 134. 

* Stddeesvry Daseee v. Janardan 
8arkar (1902), 29 Calc. 557 ; 6 C. W. 
N. 530; Jankt v. Nanderam (1888), 
11 All. 194; Kamtnt Daesee v. Chan- 
Sra Pide Mundk (1889), 17 Oslo. 
373 ; Yanmndbat v. Manubat (1899), 
23 Bom. 608; 1 Bom* L. B. 95; 
Koodee Mortee Ddbu y. Tarra Chand 
Chwkerbutty (1865), 2 W. B. G. B«' 
134. See Bmgammal y. Bchammal 
(1898), 22 Mad. *305, at p. 307 ; Dm 
Persad v. Chmmnti Ko&r (1895), 22 
Calc. 410, at p. 417; Adhibat r. 
Cvrsandas Nathu (1886), 11 Bom, 
199 ; Swrampdlti Basf^aramsm y. 
SwampaXU Brambose (1906), 31 Mad. 
338 ; Bi^amoney Dosisi Shtbdhm- 
der MudMc (1864), 2 Hyde, 103, at 

104, 145 1 StdAft of 
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Thifl li^t does not interfere vdth the father-in-UVs power to dispose 
of fais self-aeqniied property by will.^ 

The datighter*iii-law does not lose her ri^t declining to reside in ^ * 
her father-in-law’s house.^ 

In a Bengal case’ maintenance was allotted by an implied contract to a Saa-in-taw. 
son-in-law, who had lived in his father-^i-law’s house. 

Where the property of the father is impartible, and subject Impwtibto 
to the law of primogeniture, sons, even if adult, and capable of **”*^^* 
earning subsistence, are entitled to maintenance where the 
Mitakshara school of law applies.^ They are also so entitled 
after his death, as against their brother or the person in posses- 
sion,® whether, it is submitted, they are governed by the Bengal 
or the Mitakshara school. Their descendants have no such 
right.® 

Grandsons have not, as such, any right to be maintained by 
their grandfather,’ but apparently they have a right to be 
maintained out of his property if unable to maintain themselves, 
and granddaughters must be so maintained until marriage.® 

The marriage expenses of a granddaughter have been held to be properly 
payable out o^deoeased grandfether's estate.* 

A Hindu* is bound to support his father and mother if they MaintMiaiice 

^ of parents. 


the Hindu Law,” pp. 134, 136 ; West * MaUikarjuna Prasada Nayudu 
and Buhler, 3rd ed., pp. 245»252. {Raja Yarlagadda) Dwrga Praaada 

Contra Ammakanim v. Appu (1887), ^ayudu (Raja Yarlagadda) (19(X)), 

11 Mad. 91 ; Komutmum Dasu v. 27 1. A. 151 ; 24 Mad. 147 ; 5 C. W. 

Bodhnarain Mujmooadar (1823), 2 N. 74; 2 Bom. L. B. 945. As to 

Maon. H. L. 119 ; Smnti Chand- maintenance from Saranjama, see 

nka” (Krishnasawmi Iyer's transla- Madhavrav Manohar v, Atmaram 

tion), chap. xi. s. 1, para. 34 ; Mitak- Keahav (1890), 15 Bom. 519. 

shara on Subtraction of Gift, cited • See Ntlmony Sifig Deo v. Hingoo 
Strange’s Manual,” para. 200. Loll 8%ngh Deo (1879), 5 Calc 256. 

^ ParvetU (Bat) v. TArwad% Dola^ As to a grant in heu of maintenance 
trim (19(H)), 25 Bom. 263 ; 2 Bom. see Baja Jee Bahadur Qaru (Baja) v. 

L. B. 894. See, however, Rangammdl Parthasaradhi Appa Row (1902), 30 

V. Echcmmdl (1898), 23 Mad. 305, at I. A. 14 ; 26 Mad. 202 ; 8 C. W. N, 

p. 807. 105. 

* 8%dde8$ury Dasaee v. Janardan ^ Kalu v. KaaMbat (1882), 7 Bom. 

Sarhar (1903), 29 Oalo. 557 ; 6 0. W. 127 ; Manmahtm Dost v. BcdakChan- 
N. 630. See ante, p. 77. • dra Pandit (1871), 8 B. L. B. 22 ; 15 

* Qovtnd Bam Daai v. Badha W. B. C. B. 498. 

BdOdbh Dae (1910), Ifl 0. W. 205. * See Ohumun LaU v. Qunpul 

* HirmeAeing Sechareing v. Gan- (LaUa) (1871), 16 W. B. C. B, 52. 

patsing (1875), 12 Bom. H. C. 94; ’ Ramcoomar Mitter ▼. JchavMfgi I 

Eamohaindra kahharam Vagh v. Sak^ basp (1880), 6 Cislo. 36; 6 C* L. 
hanm Gopal Vagh (1877), 2 Bom. 429. ^ 

m 
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are in want. Alter bis death his property is liable for their 
‘ maintenance.^ 

A stepson is not obliged to maintain his stepmother out of 
his self-acquired property,® but he must maintain her out of 
family property. • 

A grandmother and sister (until marriage, and after marriage 
if destitute ®) are also to be maintained ouff of the property of 
a Hindu after his death.^ 

A mother does not apparently lose her right to maintenance by nn- 
chastity,® except in Bengal.® 

It is also the right and duty of a Hindu to perform the funeral cere- 
monies and other ceremonies in commemoration of his father and mother,^ 
grandparents, and great-grandparents.® 

Duty of heir. An heir is legally bound to provide out of the estate which 
descends to him maintenance for such persons as the person 
from whonf he inherits was legally or morally bound to support.® 

“ The obligation of an heir to provide out of the estate, which descends 
to him, maintenance for certain persons whom the ancestor was legally 
or morally bound to maintain, is a legal as well as a maral obligation, 
for the estate is inherited subject to the obligation of providing such 
maintenance.” 

There is a difficulty in determining wlLether the person claiming main- 
tenance is one whom the late proprietor was morally bound to maintain.^^ 


^ SvbharayaTia v. Svbhakka (1884), 
8 Mad. 236 ; Strange’s Manual,” 
para. 209 ; Macnaghten^s ** Hindu 
Law,” vol. 11 . pp. 113-116; Sircar’s 
** Vyavastha Darpana,” 2nd ed., p. 
376 ; ” Manu,” chap. viii. para. 389 ; 
Strange’s “ Hindu Law,” vol. ii. pp. 
83, 90. 

* Daya (Bai) v. Natha Qovindlal 
(1885), 9 Bom. 279. 

* Strange’s ” Hindu Law,” vol. ii, 
p. 83. See, however, Mangal (Bai)v, 
BuJchmini (BcU) (1898), 23 Bom. 291. 

* Sircar’s “Vyavastha Darpana,” 
2nd ed., p. 370. 

® See Valu v. Oanga (1882), 7 
Bom. 84, at p. 90. 

* Sircar’s “ Vyavastha Darpana,” 
2nd ed., p. 37], note. 

^ Sundarji Damji v. Dahibai (1904), 
29 Bom. 316 ; 6 Bom. L. Bi. 1052 ; 
Vfijbhukandaa v. Porvalt {Bai) (1907), 
22 Bom. 26 ; 9 Bom. L. K. 1187. 

* 8^ndafji Ikmji v. Dahibai (1904), 

K 


29 Bom. 316 • 6 Bom. L. R. 1052. 

* Kkdramani Daai v. Kashinath 
Das (1868). 2 B. L. B. A. C. 16, at 
p. 34 ; 9 Vr. R. C. R. 413, at p. 422. 
Sbe Mokhada Dasste v. Nundo Lull 
Haidar (1901), 28 Calc. 278, at p. 
288; 6 C. W. N. 297, at p. 300. 
Janki v. Nand Bam (1888), 11 AU. 
194, at p. 201 ; Bujjomoney Dossee 
V. Sh%bchunder MuUick (1864), 2 
Hyde, 103, This applies to S^iojas, 
Bash'd Karmali v. Sherbanoo (1904), 
29 Bom. 86. 

Khetramani Dasi v. KasMndth 
Das (1868), 2 B. L. R. A. C. 16, at 
p. 38 ; 9 W. R C. R. 412, at p. 422. 
See Twrunginee Dosses v. Chowdhrp 
Dvmkanath Mussani (1873), 20 W. 
R. C. R. 196. 

Kamini Dossee v. Chandra Pole 
Mundle (1889), 17 Calc. 273, at p. 
377. See Sircar’s “Vyavastiia Dar- 
pana,” 2]!id ed., p. 370 ; G. C. Sircar’s 
Bindu Iaw,” p, 938. 
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The texts lay dawn generally that he who inherits a peison’s |)Topexty 
is bound to maintain those whom that person was himself bound to maintain 
including the persons disqualified from inheritance and those dependent 
on them.^ 

As to when maintenance is a copaplete charge upon property, 
see the cases relating to the maintenance of a widow, ante, 
pp* 85-90. y 

As to the fixing of the amount of maintenance, see ante, p. 83. 


Guardianship. 

A Hindu father is recognized as the legal guardian of all his Right of 
male, and of his female unmarried, minor legitimate children,® 
and is as such entitled to the custody of their persons and 
property. 

The adoptive father acquires the same right, even as against 
the natural father.® 

An adult ^ Hindu father can, by word or writing, nominate Testamentary, 
a guardian far his children, and he is unrestricted in the choice 
of such guar^an. He may exclude even the mother from the 
guardianship.® , 

Although the right of the father to the guardianship of his children 
has been recognized by the legislature, it is one which is given to him 


^ Ldkshfnan Bamchandra v. Saraa- 
valibai (1875), 12, Bom. H. G. 69, at 
p. 77 ; “ Vyavahara Mayukha,” chaj^. 
iv. B. 4, para. 30 ; b. 9, para. 22 ; b. 
11, paras, 1, 3, 9, 12 ; “ Mitakshara,” 
chap. iL B. 1, paras. 7, 12, 13, 20, 21 ; 
s. 10, paras. 5, 15. The Rishi texts^ 
on the subject are ooUeoted in B. C. 
Mitra’a “ Law of Joint Property,” pp. 
66 - 68 . 

* Mokoond Lai Singh v. Ndbodip 
Chunder Singha (1898), 25 Calc. 881, 
at p. 884 ; 2 C. W. N. 379, at p. 381 ; 
In tJie Tnaiter of Prankriehna Surma 
(1882), 8 dale. 969; S. C. Parame- 
ehmri Surma v. Empress, 11 C. L. R. 
6 * Macnaghten's ** Hindu Law,” vol. 
i. ed. 1829, chap. vii. p. 103; Jn 
matter of Bimnauth Boee (1862), 1 
Hyde, 111. See Act VIIL of 1890, 
8, 19. 

• Sree Nairmn MiHer v. Kishen- 


soondery Dassee {Sreemutty) (1893), 
I. A. Sup., vol. 149, at p. 163 ; 11 B. 
L. R. 171, at p. 191 ; S. C. Nogendro 
Chundro Mittro v. Ktshensoondery 
Dosser {Sreemutty), 19 W. R, C. 133, 
at p. 139 ; Laksmibhai v. Shrtdar 
Vasudev Takle (1878), 3 Bom. 1. 

* By not incorporating a. 47 of the 
Indian Succession Act (X. of 1865) 
in the Hindu WiUs Act (XXL of 
1870), the Legislature has apparently 
indicated its opinion that the privilege 
enjoyed by adult Hindu fathers should 
not be extended to fathers who are 
, themselves minors. 

* Pirthee Lai Jha {Soobah) v. 
Doorga Lai Jha (Soobah) {1867), 7 
W. R, C. R. 73, at p. 75. See Act 
VIIC. of 1890, 8. 6; Budhtlal Manji 
V. Murarji Premji (1907), 31 Bom, 
418 ; 9 Bom. L. B. 563. 
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for the benefit of his children, and should he at any time show Umself 
unfit to be guardian the Court will place the custody of hJs children in a 
more suitable person.^ 

Ample proTision is made in the Guardians and Wards Act, 1890, for 
the purpose of protecting the persons and property of infants, and although 
the Court will have regard to t^ principle that it is generally for tHe 
benefit of infants that they should remain in the custody of their parents, 
and Will also have regard to the personal law of the i^ant in question, 
the Courts will, in appointing a guardian, consider caily the physical, moral, 
and religious welfare of the infant.* 

Right of On the death of the father, or in his absence,® or in case of 

CQOtlldfa 

his having lost the right of guardianship, and in t&e absence of 
a valid appointment by him, the mother is entitled to the 
guardianship of her minor children.^ 


It has been held that under the Mithila law, the mother is entitled to 
the guardianslup even during the lifetime of the father.* 


lUeglti 

ohildre 


itimate 


jSmpoititmeiit 
of guardian by 
Court* 


A motbeir would ordinanly be entitled to tbe guardianship 
of ber illegitimate child, and tbe father would against the 
mother have no right of guardianship.* 

A parent is liable to be superseded by the appMntment of a 
guardian under the provisions of tbe Guardians and Wards 
Act, 1890, but the Court cannot make such appointment when 
the father is ahve, unless he is unfit to be guardian.’ 


1 Bee Act VIII of 1890, s 19 
> See Act VIII. of 1890, s. 17 ; 
Mokoond Lai Stngh v. Ndbodip Chun- 
der Singha (1898), 25 Calc. 881 ; 2 
C. W. N. 379 ; Bhtkuo Koer (Muast) 

V. Chamela Koer {Muest,) (1897), 2 
0. W. N. 191 ; Pdlard v. Bouse (1910), 
33 Mad. 288; Toia Bam v. Bam 
Charan (1910), 33 All. 222 ; Be OvJba% 
(1907), 32 Bom. 60. 

* See Modhoosoodun Mooketjee v. 
Jadub Chunder Panerjee (1665), 3 

W. B. C. R. 194. 

• Pirthee Lajl Jha {Sodbah) v. 
Doorga Led Jha (Sodbah) (1867), 7 
W. R. C. R. 73, at p. 76 ; Bam Dhm, 
Dose V. Bam BuUun Putt (1868), 10 
W. R. C. R. 426, atp 426 ; S, Namaee* 
vayam PiUay v. Annamai Ummal 
(1869), 4 Mad. H. C. 339, at p. 343 ; 
Kocldeep Norain v. Pajbuneee Komar 
<1647h 7 Bon. SdL B. 396 (^d 


edition, p. 467); Kauleera v. Jora 
Kaeaundan (1905), 28 All. 233 ; Mac- 
jaghten’s “ Hindu^ Law,” ed. 1829, 
vol. 1 . ohap, viL. p. 103 ; and vol. u. 
chap. vii. cose iv. p. 205. 

* Jueeoda Kooer v. Nettya Loll 
(LaUah) (1879), 5 Calc. 43. There 

« does not aeem to be any other 
authority to the same effect. In 
Pirthee Lai Jha (Sodbah) v. Doorga 
Lai Jha (Sodbah) (1867), 7 W- R* 
C. R. 74, where the parties were 
governed by the MithJla school, a testa- 
mentary guardian, who was appointed 
by the father, was preferred to the 
mother. 

* In the matter of Baithri (1891), 
16 Bom. 307, at p. 317 ; Venhanma 
v. Savitramma (1886), 12 Mad. 67, 
at p. 68; King y. Nagapen (1814), 
2 Mad. H. C. 91 

^ ActVlIl.ofl990»s*i9. 
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Faifing the father and mother, the Hindu laur piesoiibed a anooeaBicm Othw 
to the ii(dst of guardianehip. TLe elder brother, the elder half'lnother, 
the paternal letaticms, and failing thnn the maternal Idnwnnn were pie* e 
fened in order of priority ; ^ but their ri^t was not, as in the caee of the 
father or mother, an absolute one.* In appointiDg a gnudhui a Oonrt 
may be guided to some extent by thig order of suooession,* but it would 
not give the same effect to the clums of these relatives as it would to the 
claim of a father or mother. 

As to the guardfenship of a female minor after marriage, see ante, 

p. 62 . * 

If the minor is a member of a joint Hindu family, the Ctaaidiansii^p 
manager of* the family is entitled to the management of the *****”^**^* 
joint property ; * but if the family be a divided one, the mother 
is, failing the father, entitled to the custody of the minor’s 
property ; ® and even if the family be joint, she would apparently 
be so entitled, so far as the minor’s separate property, if any, 
is concerned. Where the mother is manager of her minor 
child’s property, her position necessarily requires her to seek 
the advice of her husband’s relations,* and she would often 
strengthen her position by her so doing, but the law cannot 
compel her Co seek, or to act under, their advice, if she wishes 
to take the whole responsibility upon herself. 

A father may lose his ri^t to the guardianship of his children i*om>{ iigM.. 
by a persistent course of ill-treatment, by conduct tending to 
their corruption, or by acting in a way injurious to their morals 
or interest.* He may lose the right by waiver, as where he has 
permitted another person to maintain and educate them, and 
it would be detrimental to their interests to alter the mode of 
their maintenance in course of their education.* 


^ Maunaghten’s ** Hindu Law,’* voU 
i. pp. 103, 104; Sl^'ange’s ** Hindu 
Law,” vol. i. p. 71. 

• Krislo Kis 0 or Neogky v, Kader- 
imye Dotsee (1878), 2 C« L. R. 583. 
See Bhikuo Koer {Muast) v. Chamela 
Koer [Muset,) (1897), 2 C. W. N. 191. 

• See Strange’s ” Hindu Law,” 
yol. i p. 71 ; Act Till, of 1890, s. 
17. 

^ Post, p. m. 

• Sir K H. East’e Kotes, Morley’s 
” Digest,” yd. ii. p. 50; West and 
Buhler,2nded.yp. la Motu Singh 
y. Doduih Singh, P. S. D. A., 

W-T.. 


13th April, 1844, it tras held that 
an elder brother, if not separated, 
could act as guardian. 

* Moonaghten’s “ Hindu Law,” ed. 
1829, yol. i. chap. yii. p. 103; and 
see ^ E. H. East’s Notes, Morley’s 
** Digest,” vol. ii. p. 60. 

’ See Act VIII. of 1890, s. 19 (6). 

^ Mokoond Lai Stngh y. Ndbodip 
Chunder Singha (1898), 25 C3alc. 881 ; 
2 C. W. N. 379. In the maJUtf ef 
Jaahi Assam (1895), 23 Gala 290. 
See Modhoosoodim Moaketyee y. Jadub 
Chmdfsr Banerjee (I8Q5), 3 B. €. 
B. 194. 
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religion. 


Loss of caste. 


Keoluae. 


Hindu 

wido\\'S. 


A mother may also for similar reasons lose her right.^ 

It is submitted that a father or mother does not lose his or 
her right by a change of religion. * 

Under the Hindu law loss of caste apparently involved a loss of the 
right of guardianship of the person and property of minors ; ’ but since 
the passing of Act XXI. of 1850» such right of guardianship ceased to 
be affected by loss of caste.^ Where, however, dlhe appointment of a 
guardian is made by a Court, the fact that the person proposed is out 
of caste would be a matter for consideration 

Under the Hindu law a father or other guardian might lose his right 
by permanently emigrating, becoming a recluse or entering a religious 
order.** 

Hindu widows do not on remarriage ipso facto lose their 
right of guardianship of their children,’ but, if neither the widow 
nor any other person has been expressly constituted by the will 
or testamentary disposition of the husband the guardian of his 
children, the father, or paternal grandfather, or the mother or 
paternal grandmother, or any male relative, of the husband 
can apply to the highest Court having original jurisdiction in 
civil cases in the place where the husband was‘' domiciled at 
the time of his death for the appointment of a guardian,® and 


' Venkamma v. Savitramma (1888), 
12 Mad. 67. In the matter oj Saithri 
(1891), 16 Bom. 307, 

2 Act XXI. of 1860 ; Muchoo v. 
Arzoon Sahoo (1866), 6 W. R. C. R. 
236; Qtuen v. Bezonjif Perry’s Ori- 
ental Cases, p. 91. It has been 
doubted whether Act XXI. of 1850 
affects guardianship, but the Punjab 
Chief (iourt {In the matter of Oul 
Mahomed) has held that a right of 
guardianship is a right within the 
meaning of Act XXI. of 1850. See 
Kanahi Ram v. Biddya Ram (1878), 
1 All. 549 ; Kaulesra v. Jorai Ka- 
^eaundan (1906), 28 All. 233 ; Sham- 
sing y. Santahai (1901), 25 Bom. 551, 
at p. 555 ; 3 Bom. L. R. 89 ; Puildbai 
V. Mahadu (1908), 33 Bom. 107 ; 10 
Bom. L. R. 1134. 

® See Strange’s “ Hindu Law,” 
vol. i. p. 160. 

* Mvdhoo V. Arzoon Sahoo (1866), 
5 W. R. C. R. 236, above, note 2; 
Kanahi Ram v. Biddya Ram (1878), 


1 All. 549 ; Kaulesra v. Jorai Ka- 
aaundhan (1905), 28 All. 233. 

* Fvggoo Daye v. Ranah Daye 
(1866). 4 W. R. M. A. 3. 

® See In the matter of lahwar 
Ghunder Surma, Ben. S. D. A. 1860, p. 
471. Strange’s “ Hindu Law,” vol. 
i. p. 186 ; Sutherland’s “ Synopsis of 
the Law of Adoption,” 2nd head. 

’ Oanga Pershad Saku v. Jkalo 
(1911), 38 Calc. 862 i 15 C. W. N. 579. 
Act XV. of 1856, 8. 5. This Act has 
been declared to be in foroe through- 
out British India, except as regards 
the Scheduled Districts (Act XV. of 
1874, s. 3), and in the Santhal Fer- 
gunnahs (Reg. HI. of 1872, s. 3, as 
amended b^ Reg. III. of 1886). As 
to the Scheduled Districts to which 
it has been applied, see General Acts, 
1864-66, ed. 1887, p. 107, 

® Act XV, of 1856, s. 3. The ap- 
plication may be made under that 
Act, or under the Guardians and 
Wards Act (VIIL of 1890). In. the 
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the Court may, if it should think fit, appoint such guardian 
who, when appointed, shall be entitled to have the care and 
custody of such children during their minority in the place of * 
their mother, and in making such appointment the Court must 
be guided, as far as may be, by th# laws and rules in force touch- 
ing the guardianship of children who have neither father nor 
mother.^ m 

When the children have not property of their own sufficient 
for their support and proper education whilst minors, the 
appointment can only be made with the consent of the mother, 
unless the proposed guardian gives security for the support and 
proper education of the children whilst minors.® 

A father or other person entitled to the custody of an infant can recover Bemediea. 
such custody by suit.® 

When the child is within the limits of the ordinary original civil juris- 
diction of the High Courts of Bengal, Madras, and Bombay, he can apply 
for relief under sec. 491 of the Code of Criminal Procedure.* 

Sec. 25 of the Guardians and Wards Act, 1890,® gives the District 
Courts power to arrest a ward and deliver him into the custody of lus 
guardian. 

Where the^child is confined under such circumstances that the con- 
finement amounts to an offence, sec. 100 of the Criminal Procedure Code ® 
is applicable, and sec. 552 of the same code deals with the case of a female 
child under fourteen years of agl, who lias been detained for an unlawful 
purpose. 

The powers of a guardian {de facto or de jure) to alienate the property 
of his ward are the same as those of a manager of a joint family acting for 
a minor coparcener, see posty pp. 273 et seq. 


latter case the conditions neoessai^ 
for an application under Act VIll. 
of 1890 would apply. Act XV. of 
1856 has in this matter no application 
to women who, by the rples of their 
caste, are capable of contracting a 
second valid marriage. In Kishen v. 
Emyet Hoeaain, S. D. A. N.-W. P., 
25th June, 1861, it was held that a 
woman of the Aheer caste does not 
by remarriage forfeit her rights to 
act as guardian of her son by her first 
marriage. 

^ Act XV. of 1856, 8. 3. See Khus^ 
kali V. Buni, 4 All. 195. 

* Act XV. of 1856, s. 3. 


* Sharif a v. Munekhan (1901), 
25 Bora. 574 ; 2 Bom. L. R. 617 ; 
Balmakund v. Janki (1881), 3 All. 
403. See, however, Sham Lai v. 
Bindo (1904), 26 All. 694. The 
guardian would bring the suit in his 
own name. For recent examples of 
suits of this kind, see Krishna v. Reade 
(1885), 9 Mad. 391 ; S. C. Beade v. 
Krishna (1886), 9 Mad. 391 ; Vtn- 
kamma v. Samtramma (1888), 12 
Mad. 67 ; Aha,si v, Dunne (1878), 
1 All. 598. 

« Act V. of 1898. 

» Act VIII. of 1890. 

* Act V. of 1898. 
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THE JOINT FAMILY AND ITS PIW)PERTY. 

Among Hindus a family is not ordinarily composed only of 
parents and their unmarried children, although 4hat type of 
family is sometimes to be found. The family would generally 
be composed of a man, his wife, or wives, his unmarried children, 
his married sons and their wives and children, and, in cases 
where they are not maintained by their husband’s family, his 
widowed daughters.^ 

A famil^ of this type, although in many respects complete 
in itself, may be a component part of a larger family. This 
larger family consists of all the descendants in the male line 
from a common ancestor, and their wives, sons, alid unmarried 
daughters, 2 

Whether the family be of the^ larger or smaller type, the 
members would ordinarily live together, being maintained from 
the common purse, and performing jointly the ceremonies 
required by their religion. 

A family so living together is called by English lawyers a 
joint Hindu family, and in its ordyiary condition the members of 
it are said to be joint in food, worship, and estate. 

The rights of the individual members in the property belong- 
ing to the family vary, in accordance with the school of law to 
which the family belongs.® 

If the family be governed by the Bengal school of law, sons 
have no rights in the ancestral property during the lifetime of 
their father, and such property is completely at his disposal. 
On his death intestate they acquire rights by inheritance. 

The case of a family governed by the Mitakshara school of 
law is different. Within certain limits a son acquires by birth 

^ See ante, p. 201, and post, pp. 6iim Frosad Sen, pp. 

227,260. 87-90. 

2 See Intro, to “ Study of Hindu* * See ante, pp. 17, 18. 
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rights in the ancestral property, and can assert such rights even 
against his own father, t 

According to the Mitakshara school of law, ** The conception Joint family 
of a Hindu family is a common male ancestor with his lineal 
descendants in the male line, an^ so long as that family is in 
its normal condition, viz. the undivided state, it forms a . 
corporate body,’’ ^ or unit,^ in the sense of having a continuous 
existence notwithstanding the death of individual members.* 


“ Such corporate bodjs with its heritage, is purely a creation of law 
and cannot be created by act of parties, save in so far that by adoption 
a stranger may be affiliated as a member of that corporate family. 

“ According to the above conception of a family there may, of course, 
be one or more families all with one common ancestor, and each of the 
branches of that family with a separate common ancestor.” * 

“ So long as a family remains an undivided unit, two or more members 
thereof — whether they be members of difEerent branches or of one and 
the same branch of the family — can have no legal existence as a separate 
independent unit ; but if they comprise all the members of a branclr, 
or of a sub-branch, they can form a distinct and separate corporate unit 
within the larger corporate unit and hold property as such. Such pro- 
perty may be tBe ‘ self -acquisition * or * obstructed heritage * * of a paternal 
ancestor of tha| branch as distinguished from the other branches, which 
property has come to that branch and to that branch alone as * unobstructed 
heritage,’ or it may be the self -acquisition of one or more individual 
members of that branch, which by act of parties has been impressed with 
the character of joint property,^ owned by that branch and that branch 
alone, to the exclusion of the other branches.” ^ 

The joint family may be broken up by the separation of Disintepatiem 
individual members from the qprporate body, or by the partition 
of the rights of all the members. On such separation or parti- 
tion, the separating or dividing members form new families, 
to which the joint family system applies.® 

The joint family may also come to an end by the death of 


^ Sudardafiam Maietri v. Narasim- 
hidu Maiatri (1901), 25 Mad. 149, at 
p. 154; Oan Savant Bal Savant v. 
Narayan Dhond Savant (1883), 7 
Bom. 467, at p. 471. 

> Bam Narain Singh (Bajah) v. 
Pertum Singh (1873), 11 B. L. B. 397, 
at p. 404 ; 20 W. R. 0. R. 189, at p. 
191. 

* It is not a corporation in the 
sense of being a legal person ; Sok- 
kanadha Vannimundar v. Sokkanadha 


Vannimundar (1904), 28 Mad. 344, 
at p. 345. 

• Sudarsanam MaUtri v. Narasim- 
hulu Maistri (1901), 26 Mad. 149, at , 
p. 164. 

® Post, p, 244. 

® Post, p, 236. . 

’ Sudarsanam Maistri v. Nwasim* 
hulu Maistri (1901), 25 Mad. 149, at 
p. 155. 

* Bata Krishna Naiky^OktiUamani 
Naih (1885), 12 Calc. 262. 
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the last surviving coparcener, in which case, in default of his 
, * disposing of the property, his heir takes by inhentance. 

“ By the nature of the case the joint family must oommeno^, and also 
must end, when it does end, in an individual who holds the property in 
a separate condition. If this indf\ridual dies without becoming the root 
of a joint family, the Mitakshara law gives an ird&rim enjoyment of the 
property to his female representatives, when th^fe are any, and then 
transfers it to a collateral heir os the origin of a new joint family.” ^ 

The joint family system undoubtedly owes its origin to the patriarchal 
system. As time advanced the exclusive rights of the father became 
modified in favour of the sons, who asserted rights to an jlnterest in the 
property, but continued to live together with unity of possession of the 
family property. 

As to the origin of the joint family system, and as to the similarities 
between it, and other ancient systems of law, see Sir Henry Maine’s 
“Ancient Law,” pp. 123-161 ; Mayne’s “ Hindu Law,” 7th ed., chap. vii. ; 
Krishna Kamal Bhattacharya’s “ Law Relating to the Joint Hindu Family,” 
Lectures I. and II. ; Jogendranath Bhattacharya’s “ Commentaries on the 
Hindu Law', 2nd ed., pp. 216-218. 

Burden of In a suit which involves a question as to whether a family 

famiiy^OT^ was joint or separate, or whether a particular property belonged 
l^^rfcy being ^ family, or was the separate acquisition of an individual 

member of the family, ^ the burden of proof would 'depend upon 
the allegations in the pleadings or* at the hearing, and would, 
as in other cases, lie on the person whd would fail if no evidence 
at all were given on either side.® 

This burden of proof would be shifted by the following 
presumptions : — 

Presumption Every Hindu family is presumed to be joint in food, worship, 
and estate. The property belonging to the family is presumed 
to be joint and undivided, the burden of proving a separation 
* being upon the person alleging it,* 

^ Bam Narain Singh (Rajah) v. * Beumn Persad v. Radha Beehy 
Pertvm Singh (1873), 11 B. L. R. 397 ; (Museumat) (1846), 4 M. I. A. 137, 

at p. 404 ; 20 W. R. C. R. 189, at p. at p. 168 ; Naragunty LtUeJmeeda- 

192. See Saminadha Pillai v. Than- vamak v. VengaTna Naidoo (1861), 

gathanni (1896), 19 Mad. 70 ; Jasoda 9 M. I. A. 66, at p. 92 ; 1 W. R. P. C. 

Koer V. Sheo Pershad Singh (1889). 30, at p. 32 ; Neelkisto Deh Burmono 

17 Calc. 33, at p. 36. See fost, p. v. Beerch/mder Tkakoor (1869), 12 

233. M. I. A. 623, at p. 640; $ B. L. R. 

* See post, pp. 244-248. P. C. 13, at p. 17 ; 12 W. R. P. C. 

* Indian Evidence Act (1. of 1872}, 21, at p. 23 ; Cke^tha (Mussamut) v. 

B. 102. Bee Bholanath Mahta v. Mihecn Lall (Baboo) (1867), 11 

Ajoodhia Persad Sookul (1873), 12 M. I. A, 369 ; Prit Koer v. Mahadeo 

B. L. R. 336 ; 20 W. R. C. R. 66. Pershad. Singh (1894), 21 I. A. 134. 



CHAP, VI,j 


PKBSUMPTION OP UNION. 


215 


Ab to the pieaumption with legaid to property in the name of a copar- 
cener, see pp. 247, 248. 

This presumption is merely a presumption as to the oontinuanoe of a * 
juridical relationships combined with a presumption as to the ordinary 
practice of Hindu families.^ It applies as much to the case of a father 
and son, governed by the Mitakshara law, as to the case of brothers and 
other coparceners.* It takes the place of evidence, and may be displaced 
by evidence of a state^of things inconsistent with such presumption.* 

It is not necessary, for the preservation of the joint nature Separation in 
of family property, that the members of the family should live 
in commensality ; they may dwell and mess apart, and yet 
remain joint in property.® 

The presumption that the family is joint would be weakened, Separate 
if not rebutted, by evidence of separate trading, funds, and 
property, and independent dealing Tvdth such property,® although 
the family may have been joint in food.’ 

at p. 135 ; 22 Calc. 86, at p. 89 ; 7 W. R. P. C. 35, at p. 37 ; Nursingh 

Bhugdbutty Misrain v. Domun Mis- Da^ (Rai) v. (Rai) 1871), 3* 

aer (1876), 24 W, R. C, R. 365 ; N. W. P. 217, at p. 235 ; Banee Mad- 
Tarvck Chundfr Poddar v. Jodeahur huh Mookerjee v. Bhuggohutty Churn 
Chunder Koondoo (1873), 11 B. L, R. Bamrjce (1867), 8 W. R. C. R. 270 ; 

103; 19 W. C. R. 178; Shih Hui iah Chunder Mookerjee v, Mokhoda 
Perahad Ckuckerhutty v. Oimga Dehia (1872), 17 W, R. C. R. 664 ; 

Manee Dehee (1871), 16 W. R. C. R. Sherajooddeen Ahmed {Shaikh) v. 

291 ; Caaeumhhoy Ahmedhhoy v. Horcl Singh (1876), 25 W. R. C. R, 

Ahmedhhoy Huhibhoy (1887), 12 116; Parbutty Coomx*r v. Sudabut 

Bom. 280, at p. 309 ; Bilaah Koon- Peraad (1865), 2 Hay, 315 * Oour Lall 
ivar (Muaaamut) v. B)uituanee Buksh 'Singh v. Moheah Narain Ghoae (1870), 

Narain (Bahoo), W. R. 1864, C, R. 14 W. R. C. R. 484 ; Pearee Monee 
1 ; Biaaumhhur Sircar v. Soorodhuny B^ee v. Madhub Singh (1871), 16 
Dossee (1866), 3 W. R. C. B. ; W. R. C. R. 93 ; Bdaa Koer {Mus- 
Treeloehun Roy v. Rajkiehen Roy aamvi) v. Bhowanee Buksh {Baboo) 

(1866), 6 W. R. C. R. 214 ; Beer (1863), Marsh, 641 ; Vurdyeivgar 
Narain Sircar j. Teen Cowree Nundee v. Alagaaingyengar (1807). Strange’s 
(1864), 1 W. R. C. R. 316. . “ Hindu Law,” vol. ii. p. 371. 

^ Cf. Indian Evidence Act (I. of ® BodJt Sing Doodhooria v. Guneah 
1872), SB. 109, 114, illustration (d), Chunder Sen (1873), 12 B. L. R. 317 ; 

* Indian Evidence Act (I, of 1872), 19 W. R. C. R. 356. See Mwrari 

8, 114. Vithoji V. Mukund Shivaji Naik 

* Kallianji v. Bezonji (1908), 32 Golatkar (1890), 15 Bom. 201 ; Mak- 

Bom. 512 ; 10 Bom. L. R. 754. hun Lall Dutt v. Ram Lall Shavj 

* See Bhdanath Mahta v. Ajoodhia (1898), 3 C. W. N. 134 ; Peary Loll v. 

Peraad Sookul (1873), 12 B. L. R. BJuiwoot Koer (1862), W. R. Sp. No. 

336 ; 20 W. R. C. R. 66. 18 ; Udoy Chand Biatma v. Panchoo 

B Ganeah Dvit Thakoor {Clunedhry) Ram Biawaa (1882), 11 C. L. R. 

V. Jewach Thakoorain {Mitaaummat) 514. 

(1903), 31 1. A. 10; 31 Calc. 202; ’ See Bodh Sing Doodhooria v. 

8 C. W. N. 146 ; 6 Bom. L. R. 1 ; Guneah Chunder Sen (1878), 12 

Rewun Peraad v. Radha Beeby {Muaau- B. L. R. 317, at p. 320 ; 19 Wk R. C. R. 
mat) (1846) 4 M. I. A. 137, at p. 168 356, at p. 357 ; Gajindar Narain (Rai) 
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Some lioliBiigB The oiroumstanoe that certain parcels are held in severalty does not 
sevsnlly. ii^but the presumption as regards the rest of the joint estate.^ 

y-' 

Ufcruptioiiel Where it is admitted or proved that a disruption of the 
unity of the joint family has taken place, this presumption has 
no application.® • 

When one coparcener separates from the others there is no presumption 
that the remaining members continue united. In* that case an agree- 
ment to remain united or to reunite must be proved like any other fact : ^ 
but where a share is allotted to more than one person the presumption 
will be that such persons remain joint/ 

No presump- When it is admitted or proved that the members of tHe family were 
ofsepariSi^* ® complete state of union at the time of the institution of the suit, 

there is no presumption as to the family being joint at a particular time,*^ 
or as to when the separation took place, but it lies upon the plaintiff to 
prove such a case as would entitle him to the relief which he seeks.® 

Wlien partial partition is admitted or proved the presumption is that 
there has been an entire partition both with reference to interest an 
properties.’ 

There is authority under the Bengal school of law that when one 
coparcener separates from the others who remain joint, such others are 
to be treated as reunited,® but it is submitted that such separation in 
no way affects the status irder se of the coparceners who rem^'n joint.® 

Strength of “The Strength of the presumption neceBsari^y varies in 
presumption, presumption of union is stronger in the case 


V. Harihar Narain (Hat) (1908), 12 
C. W. N. 687. 

1 Sreeram Ghose v. Sreenath 
Chmvdhry (1867), 7 W. R. C. R. 
451. 

* Badha Chum Daas v. Kripa Sin- 
dhu Does (1879), 5 Calc. 474; 4 
C. L.R. 428 ; Bannoo v. Kaahee Bam 
(1877), 3 Calc. 315 ; Vaid^^naiha 
Aipar v. Aiyaaamy Aiyar (1908), 32 
Mad. 191 ; Badid Singh v. Chuiter- 
dharee Singh (1868), 9 W. R. C. R. 
558 ; Somungawda v. Bhurrmngowda 
(1863), 1 Bom. H. C. 43. 

* Balabux Ladhuram v. Buhhmabai 
(1903), 30 1. A. 130; 30 Calc. 725; 
7 0. W. N. 642; 5 Bom. L. R. 489; 
Baidha Chum Does v, Kripa Sindhu 
Vasa (1879), 6 Calc. 474 ; 4 C. L. R. 
428. See, however, Upendranarain 
Myti V. Oopuncdh Bara (1883), 9 Calc. 
817; 12 C. L. R. 356. It was held 
in Banganatha Boo v. Narayanetsami 
Naicher (1900), 31 Mad. 482, that 
there is no presumption of a general 


division among all the members of a 
coparcenary from the fact that one 
of its members has separated. 

* See D%vrga Dei v, Balmakund 
(1906), 29 All. 93. 

^ Obhoy Chwrn Ghoae v. Oohind 
Chunder Dey (1882), 9 Calc. 237, at 
p. 243. 

® Bam Ohidcm Singh v. Bam 
^phari Singh (1895), 18 All. 90. 

^ Vaidyanatha Aiyar v. Aiyaaami 
Aiyar (1908), 32 Mad. 191, at p. 195 ; 
Anandibai v. Hariauba Pai (1911), 
35 Bom. 293, see post, p. 329. 

® Jaudub Chunder Ghoae v. Benod- 
heharry Ghoae (1862), 1 Hyde, 214 ; 
Petanibur Duit v, Huriah Chunder 
DvU (1871), 15 W. R. C. R. 200. 
See Kesabram MahapaUar v. Band- 
kishor MahapaUar (1869), 3. B. L. 
R. A. G. 7. As to reunion, see post, 
pp. 343, 344. 

• See Upendranarain Myti v. 
Qopeenaih Bern (1883), 9 Calc. 817 ; 
12 C. L. B>. 356 ; Sudarsamm Maiatri 
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of toothers than in the case of cousins, and the farther you go 
from the founder of the family, the presumption becomes ^ 
weaker and weaker.” ^ 

In piactioe a family does not continue joint for many generations. 

It has been said ^ that in no case . . » will it be found that the dilated 
degree of blood relationship amongst the members of the complex family 
group extends beyond the fourth degree.” Another writer says, “I ' 
doubt whether at this day there is a single undivided Hindu family through- 
out India, in which persons related to one another by a common ancestor 
beyond the seventh degree are to be found living together, or holding 
property in common.” * The seventh degree seems always to have been 
the limit.^ 

The presumption as to union applies to new families formed New famUieB. 
from the separation of members of an old family.® 

The property belonging to a joint family is hereinafter Coparcenary 
called the coparcenary property. property. 

The expression used in the Mitakshara is translated as ancestral 
property,” ® i.e, property transmitted in the direct male line from a common 
ancestor ; but having regard to the fact that under the decisions ’ all 
property held jjy the members of a Mitakshara family, as such, is ordinarily 
coparcenary property, and that in every case it cannot properly be des- 
cribed as ” aijcestral,” it is, I think, more convenient to use the term 
“ coparcenary,” ^ 


Who are Coparceners. 

Under the Bengal school th^ coparceners consist of the Coparcenera 
persons, whether male or female, entitled to shares in tbethr^^o^ 
coparcenary property by intoritance, transfer, or a will, or by 
virtue of some other mode of acquisition.® These shares are 
defined.® 


V. NarMimhvl'U Maistri' (1901), 2S 
Mad. 149, at pp. 156, 157. Post, 
p. 329. 

1 Moro VMvamth v. Qaneah Yithal 
(1373), 10 Bom. H. C. 444, at p. 
468. Mr. Elhs' remarks, Strange's 
“ Hindu Law,” ii. 347. 

> Introduction to “Study of 
Hinduism,” by G. P. Sen, p. 89. 

> K. K. Bhattaoharya’s “ Law 
Relating to the Joint Hindu Family,” 
p. 137. 

* im,, pp. 130^38, 

* Bata Krishna Naih v. Chifdamani 
Naik (1885), 12 Calc. 262, 


* Piirarjit, as distinguished from 
Swarjit, self-acquired. 

7 Post, pp. 230. 231. See KarstmMs 
Dharamsey v. Oangdbai (1908), 32 
Bom. 479; 10 Bom. L. R. 184. 

^ As for instance when the pro- 
perty has been acquired by the joiut 
exertions of the members of the 
family. 

• Soorjeemoney Dossee [Sre&miUty) 
V. DembuTidoo MulUck (1857), 6 
M. I. A. 526, at p. 553 ; 4 W. R. 
P. C. 114, at p. 115; Rajkishore 
Lahoory v. Qohind Chunder fjahoory 
(1875). 1 Calc. 27 ; 24 W. R. C. R. 
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dupodition. 


There is under that school no right of survivorship. On 
^ the death of a coparcener his share passes by inheritance or by 
will. A son, therefore, cannot as such,^ as under the Mitakshara 
law, be a coparcener with his father.® 

Under the Bengal school ot law a Hindu may, without any 
restriction, dispose of his property ® (although it may be an 
undivided share), ^ whether ancestral or self acquired, by sale, 
mortgage, gift, or will, whether in favour of strangers or in 
favour of some of his own issue or relations, to the exclusion of 
others.® 

This applies also to property,® the succession to which is governed 
by the law of primogeniture.’ 


The sons do not acquire any right in their father’s property 
except under his will or as his heirs.® 


In Soorjetnumey Dossee (Sreemutty) v. Dendbuiidhoo MulUck (1857),^ 
the Supreme Court of Bengal laid down the following propositions with 
regard to joint property governed by the Bengal school of law ; — - 

1. “ Each of the co-sharers has a right to call for a partition,^® but 
until such partition takes place . . . the whole remains cdmmon stock; 
the oo-sharers being equally interested in every part of it. , 

2. ** On the death of an original co-sharer Ins heirs stand in liis place 

and succeed to his rights as they stood at*his death ; liis rights may also, 
in his lifetime, pass to strangers, either by aKenation, or, as in the case 
of creditors, by operation of law ; . but in all cases those who come 

in, in the place of the original co-sharer, by inheritance, assignment, or 


234 ; 4 I. A. 163 ; see Sheo Soondary 
V. Pirthee Singh (1877), 4 I. A. 147. 

^ There might be a case of a son 
taking by a transfer or a will a share 
in property in which his father is 
also a sharer. 

® See Bejoy Krishna Ohosh v. 
AshuUfsh Ghosh (1908), 13 C.W. N. 396. 

* The property is not coparcenary 
property, but is on the same footing 
as self-acquired property. 

* Post, p. 286. 

* Bamhishore Acharj Chmvdree 
V. Bhooibunmoyee Dehea CfmDdrain, 
Ben. S. D. A- 1869, p. 229, at pp. 260. ^ 
251 ; Bkoobunmoyee Debea Chow- 
dhrain v. Bamkiahore Acharj Chowdree 
Ben. S. I). A. 1860, p. 485, at p. 489 ; 
Kumla Kaunt Chukerhutty v. Oooroo 
Qovind Chowdree (1829), 4 Ben. Sel. 
B. 322 (2nd ed. 410). Ortificate of 
judges of Bengal Sudder Dewanny 


Adawlut, set out in 6 Ben. Sel. B. 
at p. 73 (2nd ed., p. 86). Tafnee 
Churn v. Dasee Daseca [Mussummavi) 
(1824), 3 Ben. Sel. B. 397 (2nd ed., 
p. 630) ; Dehendra Coomar Boy 
Chovdhry v. Brojendra Coomar Boy 
Chowdhry (1890), 17 Calc. 886; 
iShamachum Sircar’s Vyavastha 
Barpana,” 2nd ed., 562 ei seq. 

* Uddoy Additya Deb v. Jadvblal 
Adiiiya Deb (1879), 6 Calc. 113; 4 
C. L. B. 181 ; S. C. on appefal 
(1881), 8 I. A. 248; 8 Calc. 199.' 
Narain Khootia v. Lokenath Khooiia 
(1881), 7 Calc. 461 9 C. L. B. 243. 

’ Post, p. 254. 

^ ^eeDharmadas Kunduv^, Amvlya 
Dhan Kundu (1906)> 10 C. W. N. 766. 

» 6 M. 1. A. 626, at p, 639. 

“ Dayabhaga,’* chap. iii. s. 1, 
para. 16. 

» Post, pp. 286, 278. 
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operation of law, can take only his rights as they stand, including, of 
'course, the right to call for a partition. 

3. “ Whatever increment is made to the common stock, whilst the * 
estate continues joint, falls into and becomes part of that stock.’* 

Under the Mitakshara law Hindu acquires by birth or Coparc^em 
adoption a vested interest in all coparcenary property ^ (whether 
ancestral or not, ^ and whether acquired before or after his®^®**' 
birth ® or adoption,^ as the case may be), held by his father, 
or father’s father, or father’s father’s father as members of a 
joint family'even during their lifetime.^ 

Those persons who by birth or adoption so acquire an 
interest in the coparcenary property are coparceners.® A 
person can also become a coparcener by the death of an ancestor, 
whose existence excludes him from the coparcenership.’ 

*A11 the coparceners are male descendants in the male line 
of the acquirer of the property.® 

The interest that a son acquires is equal to that of his 
father. He does not acquire his title through his father, but 


^ He does lyt by birth acquire an 
interest in a mere right of suit, or 
in an equitable right to procurt an 
alteration in a grant. Vjagur Singh 
(Chaudhfi) v. Pitam Singh (Chaudhri) 
(1881), 8 L A. 190; 4 All. 120. 
He acquires an interest in debutt-cr 
property ; Pam Chandra Panda v. 
Pam Krishna Mahapatra (1906), 33 
Calc. 607. 

* Karsorvdas'Tyharamsey v. Gangmai 
(1908), 32 Bom. 479 ; 10 Bom. L. R. 
184, see, however, Jumna Prasad v. 
Pam Praiap (1907), 29 All. 667. 

* Pamanna v. Venkalfja (1888), il 
Mad. 246 ; Jugmohandas Mangaldas 
V. Sir Manjgatdas Nathuhhoy (1886), 
10 Bom. 528, at p. 581 ; Isree Per- 
ehad Singh v. Nasib Kooer (1884), 10 
Calc. 1017, at p. 1021 ; conird per 
Mitter, J., Ounga Prosad v. Ajudhia 
Persh^ (1881), 8' Calc. 131, at p. 
134 ; S. C. Ounga Pershad v. Shsadyal 
Singh, 9 C. L. R. 417, at p. 420. 

^ Svdanund Mohapaiiur v. Soorjo 
Monee Dayee (1869), 11 W. R. C. R. 
436. 

* Suraj Bunsi Koer v. Shto Pro- 
dhad Singh (1879), 6 I. A. 88, at pp. 


C. L. R. 226, at p. 232 ; Raja Ram 
Tewary v. Luchmun Per sad (1867), 
B. L. R. Sup. Vol. 731 ; 8 W. R. C. 
R. 16 ; 2 Ind. Jur. N. S. 216 ; Svdar- 
sanam Maistri v. Narasimhulu Maistri 
(1901), 26 Mad. 149, at p. 166 ; Ka- 
ruppai Nachiar v. Sankaranaryana 
Ohetty (1903), 27 Mad. 300, at p. 
313 ; Suhbayya v. Surayya (1887), 10 
Mad. 251, at p. 254; Sajiaj Kiiari 
{Rani) v. Deoraj Kuari {Rani) (1888), 
16 I. A. 61, at p. 61 ; 10 All. 272, at 
pp. 284, 285 ; Ram Narain Singh 
{Rajah) v. Perium Singh (1873), 11 
B. L. R. 397, at pp. 401, 402 ; 20 W. 
R. 189, at p. 190; Goor Surun Doss 
V. Ram Surun Bhukut (1866), 5 W. 
R. C. R. 54; Svdanund Mohapaiiur 
V. Soorjo Monec Dayee (1809), il W. 
R. C. R. 436. 

® They have, individually, no pro- 
prietary right until partition, which 
is treated by the Mitakshara as one 
of Ihe sources of such right. See 
Chuzkun Loll Singh v. Poran Ohunder 
Singh (1868), 9 W. R. C. R. 483. 

’ Post, p. 220. 

* Bhattacharya’s ?* Hindu Law,” 
2nd ed., p. 323. ‘ 
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separately and independently of his father.^ He has- no 
independent dominion over the property.® 

The distance in degree from the founder of the family does 
not affect the right of coparcenership,® but the coparceners are 
limited to the head of each stdbk, and his sons, grandsons, and 
great-grandsons.* 

• 

Thus the body of coparceners cannot include any individual together 
with a male descendant of his other than his son, grandson, or great- 
grandson, or, in other words, no man can be a coparcener if his great - 
great-grandfather is also a coparcener. * 

If either his father, grandfather, or great-grandfather survive liis 
great-great-grandfather, then he steps into the coparcenary on the death 
of the great-great-grandfather. If they all predecease his great-great- 
grandfather he does not take, but the interest survives to the collaterals, 
if any. If there is no coparcener, then the heir of the great-great-grand- 
father takes by inheritance. 

In Moro Vishvanath v. Oaneah Vithal^ Nanabhai Haridas, J., 

said, ** The rul6 which I deduce from the authorities on the subject is 
not that a partition cannot be demanded by one more than four degrees 
removed from the acquirer or original owner of the property sought to 
be divided, but that it cannot be demanded by one more than four degrees 
removed from the last owner, however remote he may be from the original 
owner thereof,’* * 

This is the only case in which a male member of a Mitakshara family 
who is free from defects which operate as grounds for exclusion from 
partition,^ is not a coparcener. As he is not a sapinda of his great-great- 
grandfather, he does not on his death, in that case, become a coparcener. 


An illegitimate son of a member of one of the three regenerate 
classes acquires no rights as coparcener in coparcenary property.’ 
According to the Mitakshara scihool, an illegitimate son of 


1 Sundar Lai v. ChUtar Mai (1906), 
29 All. 1. 

* Baldeo Das v. Sham Lai (1875), 
1 All. 77 ; Beer Kishore Suhye Singh 
{Baboo) V. Hur BvUvb Narain Singh 
{Baboo) (1867), 7 W. R. C. R. 602. 

* Moro Vishvanath v. Ghinesh 
Vithal (1873), 10 Bom. H. C. 444; 
Yenvmala Qamtridevarnma Oaru {Sri 
Rajah) V. Yenumala Ramandora Oaru 
{8n Rajah) (1870), 6 Mad. H. C. 93 ; 
Oirwurdharee Sing {Baboo) v. Kulahul 
Sing (1825), 4 Ben. Sel. R. 9 (new 
edition, 12). 

^ See Moro Vishvanath v. Oaneah 
VtOuA (1873), 10 Bom. H. G. 444, at 


p. 449 ; Bhattaoharya’s Hindu 
LSw,” 2nd ed., p. 323. 

® 10 Bom. H. C. Rep. 444, at p. 
465. As to the application of this 
principle to an impartible estate, see 
Yemmcda Oavuridevamma Oaru {Sri 
Rajah) V. Yenumala Ramandora Oaru 
{Sri Rajah) (1870), 6 Mad. H. C. 93. 

> Post, pp. 222. 223. 

^ Roshan Singh v. Baltuant Singh 
( 1899), 27 I. A. 61, at p. 56 ; 22 All. 
191, at p. 197 ; 2 Bom. L. R. 529 ; 
Run Murdun Syn {Chmtwya) v. 
Sahvb PurhsOad Syn (1867), 7 M. I. A. 
18 ; 4 W. R. P. 0. 132. As to his right 
of maintenance, see ante, pp. 202, 203. 
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a Sudra can inherit ^ and be a coparcener, if he be not the 
result of adulterous * or incestuous intercourse.® 

An illegitimate son does not acquire an interest by birth, ' 
and therefore cannot claim partition against his father, or dispute 
his father’s dealings with the c«)parcenary property,^ but his 
father can permit him to have a share of the coparcenary 
property,® equal t# that of a legitimate son.® 

On the death of his father he becomes a coparcener with 
the legitimate sons, and on their deaths takes by survivorship.^ 

He can brlhg a snit against them for partition,® and his sons are entitled 
to share with the sons of legitimate sons.® 

In case of a partition between the illegitimate sons and legitimate sons, 
the former is entitled only to half a share of one of the latter.^® 

As he does not represent his father he has no right as against the 
undivided brothers of his father or against the sons of such brother.^^ 

He is thus only by right a coparcener when there are legitimate sons, 
and the father has died separated from his brothers.^® 

An illegitimate son who cannot inherit, or be a coparcener, is entitled 


^ Jidhi V. ^Q&vinda Valad Teja 
(1876), 1 Boni. 97 ; Sadu v. Baiza 
1878), 4 Boip. 37 ; Sarasuti v. 
Man7iu (1879), 2 All. 134 ; Hargobind 
Kuari v. Dharam Singh (188^, 6 
All. 329 ; Krishnayyan v. Muttusami 
(1883), 7 Mad. 407 ; N. Krisknatnma 
V. N. Papa (1869), 4 Mad. H. C. 234 ; 
Brindavana v. Badhamani (1888), 12 
Mad. 72, at p. 86. See Jnderun 
Valwngypooly Taver v. Bamasawmy 
Pandia Palaver (1869), 13 M. I. ^A. 
141, at p. 1*69; 3 B. L. R. P. C. 
1, at p. 4 ; 12 W. R. P. C. 41, at 
p. 43 ; Manu,^* chap, ix, para. 179 ; 
“ yajnavalkya,” chap. ii. para. 136. 

“ Rahi V. Oovinda « Valad Te^ 
(1876), 1 Bom. 97 ; Vencatachella 
Chetiy V. Parvatham (1876), 8 Mad. 
H. C. 134 ; Dalip v. Ganpat (1886), 
8 All. 387. 

® Datti Parisi Nayvdu v. Datti 
Bangaru Nayvdu (1869), 4 Mad. H. 
C. 204. 

® Bam Saran Gnrain v. Tehchand 
Garain (1900), 28 Calc. 194, 

® Bam Saran Garain v. Tehchand 
Garain (1900), 28 Calc. 194, at p. 203 ; 
“ Mitakdhara,^* chap. i. s, 12 ; “ Vya- 
vahata Mayukha,” chap. iv. s. 4, 
para. 32; Colebrookc’s Digest,” 


vol. iii. p. 143. 

® Karuppannan Chetti v. Buhkam 
Cheiti (1899), 23 Mad. 16. 

’ Jogendra Bhupati Hurri Chundun 
Mahapatra {Raja) v. Nityanund Man~ 
Singh (1890), 17 L A. 128; 18 Calc. 
161, S. C. in Court, below (1886), 
11 Calc, 702; Sadu v. Baiza (1878), 
4 Bom. 37, at pp. 44, 46. 

® Thangam Pillai v, Suppa Pillai 
(1888), 12 Mad. 401. 

• Fakirappa v. Fakirappa (1902), 4 
Bom. L. R. 809. 

Parvatki v. Thirumalai (1887), 
10 Mad. 334, at p. 344 ; CheUamm^ 
V. Banganaiham Pillai (1910), 34 
Mad. 277 ; Vencataram v. Vencata 
Ltdchemee Ummal (1817), 2 Str. N. 
C. 127, at p. 137 ; Mitakshara,’* 
chap. i. s. 11; ‘‘ Mayukha,” chap. iv. 
s. 4, para. 32 ; Colebrooke’s “ Digest,” 
vol. iii. p. 143. 

Krishnayyanv,MvMu8ami{lHB3)p 
7 Mad. 407 ; Ranoji v. Kandojx 
(1886), 8 Mad. 667; Parvedhi v. 
Thirumalai (1887), 10 Mad. 334, at 
p. 346 ; Qopalasami Cheiti v. Aruna^ 
chelam Chetti (1903), 27 Mod. 32. 

See Bamcdinga M%xppan v. Pava- 
dai Ooundan (1901), 26 Mad. 619, at 
pp. 521, 622. 
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to maintenance out of the property in which his father was a coparcener,^ 
This right can be enforced against impartible property.^ 

As to his right of inheritance, see pp. 366-368. 

Under the Mitakshara law, a woman cannot become a 
coparcener ® with male coparceners.^ 

There is nothing to prevent a female member of the family acquiring 
a right by adverse possession.® 

Under all the schools of law, those who* by Hindu law are 
incapacitated by physical infirmity from inheriting, are also 
incapacitated from taking as coparceners, or from taking a 
share on a partition, but if they would otherwise be coparceners 
they are entitled to maintenance ® for themselves and for the 
persons whom they are legally or morally bound to support,’ 
and on a partition of the coparcenary property provision should 
be made for such maintenance. 

As to the grounds of exclusion from inheritance, see post, pp. 354-366. 

A physical defect, which although not congenital excludes 
from inheritance, will if it develops before separation^’or partition 
exclude from the coparcenery. § 

This is the view taken by the Bengal High Court,® an^is based upon 
the Mitakshara.® The Allahabad High Court has taken a contrary view,^® 
on the ground that the right vests on bir^h. It bases its decision upon a 
case of inheritance,^^ which stands upon a different footing. It is, it is 
submitted, clear that the view of the former Court is correct. 

An excluded person who is cured of his malady after partition 
is apparently entitled to a share. 


^ “Dayabhaga,” chap. ix. para. 
28; “Mitakshara,” chap. i. s. 12, 
para. 3. See ow^e, p. 202. 

* Bun 3Iurdun Syn {Chuoturya) v. 
Sahuh Purhuktd Syn (1867), 7 M. 1. 
A. 18 ; 4 W. K P. C. 132 ; Mvitu- 
amtmy Jagavera Yettappa Naicker v. 
Vencataswara Yettaya (1868), 12 M. 
T. A. 203; 2B. L. R. (P. C.)15; 11 
W. R. P. C. 6, ante, p. 202. 

* Pmna Bibee v. Badhakisden 
i)a« (1903), 31 Calc. 476. 

® See post, pp. 312, 313. 

® Sham Koer v. Dah Koer (1902), 
29 1. A. 132 ; 29 Calc. 664 ; 6 C. W. N. 
667 ; 4 Bom. L. R. 547. 

® Bam Sahye Bhukkut v. Laljee 
Sahye (Lalla) (1881), 8 Calc. 149; 9 
C. Ja. R. 457 ; Bam Soonder Boy v. 


iStm Sahye Bhugut (1882), 8 Calc. 
919 ; “ Mitakshara,” chap. ii. s. 10 ; 
“ Vyavahara Mayukha,” chap. iv. s. 
11 ; “ Dayabhaga,” chap. v. ; “ Daya 
i^rama-Sangraha,” chap. iii. ; post, p. 
260. 

’ Ante, pp. 200-206. 

® Bam Sahye Bhukkut v. Laljee 
Sahye (1881), 8 Calo. 149 ; 9 C. L. R. 
467 ; Bam Soonder Boy v. Ba/m 
Sahye Bhugut (1882), 8 Calc. 919. 

• Chap. ii. 8. 10, paras. 6, 9. 

Tirheni Sahai v. Muhammad 
Uma/r (1906), 28 All. 247. 

Deo Kiahen v. Budh Prakaah 
(1883), 6 All. 609. 

"Mitakshara,” chap. ii. s. 10, 
para. 7 ; " Mayukha,” chap. iv. s. 11, 
para. 2; " Viramitrodaya»” chap. 
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This is an exception to the ordinary rule of Hindu law that an estate 
once vested cannot be devested. 

A disqualihoation arising subsequent to separation does not exclude.^ 

It is apparently competent to the other coparceners to waive 
the objection of disqualification.^ 

There is nothing to prevent a (^qualified person from acquiring 
property by gift,® or otherwise than by inheritance or partition.** 

The burden of proof is upon the person seeking to prove the 
disability.® 

The effect of exclusion from participation in the rights of. 
the other members of the family is the same as if the person 
excluded were dead.® 


So where the property of the coparcenary becomes vested in a single 
member, it is not devested by the birth of a son to the person who is 
disqualified,^ but where it has not so vested the son by birth becomes a 
coparcener.® 


In Madras and Bombay a coparcener, governed by the iienunciation 
Mitakshara law, may renounce his interest in the coparcenary 
property either in favour of the body of coparceners, or in 
favour of one or more individual coparceners,® but in Bengal 
and the United Provinces he cannot renounce such interest 
without the ^consent of the whole body of coparceners.^® He 


viii, vor. 4 ; Bhattacharya's “ Law 
of the Joint Family,” pp. 396, 397, 
411-414. See, however, May no's 
“ Hindu Law,” 7th ed., p. 655. 

^ “ Mitakshara,” chap. ii. s. 10, 
para. 6. See Skamachum Audhiccaree 
Byragee v. Roof Doss Byragee (186§), 
6 W. R. C. R.-68. 

‘ See Muddun Goped Lai (Lcda) 
V. Khikhinda Koer {Mnssumai) (1890), 
18 1. A. 9 ; 18 Calc. 341. 

* See Ganga Bahai v* Hira Singh 
(1880), 2 All. 809. 

* Court of Wards v. Kupvlmun 
Sing (1873), 10 B. L. R. 364 ; 19 W. 
R. C. R. 164, 

® Udan Dasi v. Durga Das^ 1 C. 
L. J. 323 ; Futtick Chunder Chatterjee 

V. Jvggvi Mohinee Dabee (1874), 22 

W. R. C. R. 348; Chunder Monee 
Debia v. Kristo Chunder Mojoomdar 
(1872), 18 W. R. C. R. 376 ; Issur 
Chunder Sein v. Ranee Dossee (1865), 
2 W. R. C. R. 125 ; NuUit Chunder 
Oooho V. Bugola Soonduree Dossee 
(1874), 21 W. R. a R. 249. Cf. 


Bhagdban Ramanuj Das (Mohunt) v. 
Boghunundun Ramanuj Das (Mohunt) 
(1895), 22 I. A. 94 ; 22 Calc. 843. 

® See Bhattaoharya’s “ Law of the 
Joint Family,” pp. 420-423 ; Bapuji 
Lakshman v. Pandurang (1882), 6 
Bom. 616 ; “ Mitakshara,” chap, ii, 
s. 10, para. 9 ; “ Viramitrodaya,” 

chap. viii. s. 6 ; Vivada Chinta- 
mani ” (Tagore’s translation), p. 244 ; 
“ Hayabhaga,” chap. v. para. 19 ; 
“ Smriti Chandrika,” chap. v. para. 
32 ; “ Vyavahara Mayukha,” chap, 
iv. s. 11, para. 11. 

’ Bapuji Lakshnan v. Payidurang 
(1882), 6 Bom. 616. 

® Krishna v. Sami (1885), 0 Mad. 
64. As to the conflict between this 
case and Bapuji Lakahman v. Dandu’- 
rang (1882), 6 Bom. 616, see Mayne’s 
“ Hindu Law,” 17th ed., pp. 814- 
816. 

® Peddaya v. Ramdlingam (1888), 
11 Mad. 406. 

^0 See Chandar Kisk&re v. Damped 
Kiahori (1894), 16 M. ^69. See 
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can only renounce such interest with the acquiescence of the 
other members on his being given some trifle out of the family 
property.^ 

By renuunoing his interest, he does not affect the rights of his sons.^ 


Bights of Copaboenei^. 

L Subject to any power the manager may have to make 
arrangements for the enjoyment of the property,® each co- 
parcener is entitled to joint possession of the coparcenary 
property with the other coparceners, and to the full enjoyment 
thereof. 

Although he cannot sue for a share, he is entitled * to enforce 
his right to joint possession by a suit.® 

He can bring a suit within twelve years from the time when his exclusion 
from the joints family property becomes known to him.® 

In a case governed by the Bengal school of law, the Judicial Committee 
said,’ “ If there be two or more tenants in common, and one (A) be in 
actual occupation of part of the estate, and is engaged in cultivating 
that part in a proper course of cultivation as if it were his separate pro- 
perty, and another tenant in common (B) attempts to come upon the 
said part for the purpose of carrying on operations there inconsistent with 
the course of cultivation in which A iS’ engaged, and the profitable use 
by him of the said part, and A resists and prevents such entry, not in 
denial of B’s title, but simply with the object of protecting himself in 
the profitable enjoyment of the land, such conduct on the part of A 
w'ould not entitle B to a decree for joint possession. ... In India, a 
large proportion of the land, including many very large estates, is held 
in undivided shares, and if one shareholder can restrain another from 
cultivating a portion of the estate in a proper and husbandlike manner, 


post, p. 289. An arrangement by 
which the widow of a coparcener was 
allowed to retain his share was upheld 
in Dal Ghund v. Soonder {M%L88umat) 
(1867), 2 Agra, 173. 

^ Sudarsanam Maistri v. Naraeint’ 
hulu Maistri (1901), 25 Mad. 149, at 
p. 156 ; Mitakshara,” chap. i. s. 2, 
paras. 11, 12; “ Manu,” chap. ix. 
para. 507. 

* Shivajirao Madhavrao v. Vasan- 
trao Madhavras (1908), 33 Bom. 267 ; 
10 Bom. L. R. 778. 

® Post, p. 266. 

* See Hulodhur Sein v. Qooroodoss 
Boy (1873), 20 W. R. C. R. 126, and 
cases, post, j^. 256, note 4; Surendra 


Narain Sinha v, Hari Mohan Misser 
(1906), 33 Calc. 1201; StedhaHt v. 
'Oopal Panday (1873), 12 B. L. R. 
197 ; 20 W. R. C. R. 58 ; Nundnn 
Loll V. Lloyd (1874), 22 W. R. C. R. 74. 

® Laluchand v, Oirjappa (1895), 
20 Bom. 469. 

« Act IX. of 1908, Sched. I., 
art. 127. See SeUam v. Chinnmimal 
(1901), 24 Mad. 441, and cases 
cited in U. N. Mitra'a “ Law of Limi- 
tation,’’ in the notes to the above 
article. 

^ Watson and Company v. Bam 
Chand Dutt (1890), 17 L A. 110, at 
pp. 120, 121 ; 18 Calc. 10, at p. 21, 
22 . 
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the whole estate may, by means of cross injunctions, have to remain 
altogether without cultivation until all the shareholders can agree upon a 
mode of cultivation to be adopted, or until a partition by metes and • 
bounds can be effected — a work which in ordinary course, in large estates 
would probably occupy a period including many seasons. In such a case, 
in a climate like that of India, land wlijch has been brought into cultiva- 
tion would probably become waste or jungle, and greatly deteriorated 
in value. In Bengal the courts of justice, in cases where no specific rule 
exists,^ are to act accfJrding to justice, equity, and good conscience, and 
if in a case of shareholders holding lands in common, it should be found 
that one shareholder is in the act of cultivating a portion of the lands 
which is not being actually used by another, it would scarcely be con- 
sistent with tITe rule above indicated to restrain him from proceeding 
with his work, or to allow any other shareholder to appropriate to himself 
the fruits of the other’s labour or capital.” 

The Court can prevent a coparcener from altering the Buiidiag. etc. 
nature of the property without the consent of the other co- ^IJnsent. 
parceners, as by building on it, or otherwise interfering with 
the joint enjoyment. ^ Whether it will do so depends upon 
the nature of the case. It will not do so hi the absence of a 
substantial injury.^ 

By arrangmnent between the parties, or at the discretion of tin* 
manager,^ portions may be occupied as a matter of convenience by 
individual coparceners. AVherc^the coparceners pf'rniit one of their 
number to occupy a particular x>ortion of the prox)erty and to iinx)rovo 
it, they cannot oust him.® 

In the absence of an express agrec*mcnt no claim for rent can be made 
against a coparcener occu laying coparcenary property.® 


^ See ante, p. 3. a 

* Soshi Bhtiaan Ghose v. Ooncsli 
Chunder Gfiose (1902), 29 Calc. 500 ; 
Jankee Singh v. Bukkooree Singh, 
Ben. S. D. A. 1856, p. 761 ; hidnr- 
deonarain Singh {Baboo) v. Toolsee- 
narain Singh, Ben. S. D. A. 1857, ^j. 
766 ; Guru Das Dkar v. Bijaya Qo- 
hinda Baral a868), 1 B. L. R.' A. C. 
108 ; 10 W. R. C. R. 171 ; Shcopersad 
Singh v. Leela Singh (1873), 12 15. 
L. R. 188; 20 W. R. C. R. 160; 
Najju Khan v. Imtiaz-ud-din (1895), 
18 All. 115; Bajendro Loll Gossavii 
V. Skama Churn Ijahori (1879), 5 
Calc. 188; 4 C. L. R. 417 ; SJiadi v. 
Anup Singh (1889), 12 All. 436. 
Contrd Dwarkanath Bhooyca v. Goo- 
peenath Bhooyea (1871), 12 B. L. R. 
189, note ; 16 W. R. C. R. 10 ; Crow- 
dee V. Bhekdhari Sing (1871), 8 B. L. 

H.L. 


R. App. 45 ; 16 W. R. C. R. 41 ; 
Chunder Kant Chowdliry v. Kund Lall 
Choivdhry (1871), J6 W. R. C. R. 
277. See Parns Barn v. Sherjit 
(1887), 9 All. 661. 

* Biffwambhar Lai {Lola) v. Baja- 
ram (1869), 3 15. L. R. App. 67 ; 16 
W. R. C. R. 140, note ; Brahmamoyi 
Choivdhurain {Sriviati) v. Gopi Mohan 
Boy Chowdhury ( 1910), 15 C. W. N. 188. 

* Post, 1). 266. 

® See Collector of 24 PergHnnuhs 

V. Debnath Boy Chowdhrif (1874), 21 

W. R. C. R. 222 ; Jotee Boy v. Bher- 
chnek Meah (1873), 20 \V. R. C. R. 
288. 

® Golnnd Chunder Ghose v. Bmn 
Coonmr Dey (1875), 24 W. R, C. R. 
393. See Alladinee Dosser ,(Sree- 
mutiy) V. Srecnath Chunder Bose 
(1873), 20 W. R. C. R. 258. 


Q 
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Limitation. 


Adverse 

possession. 


A coparcener cannot, without the consent of the other coparceners, 
appropriate a share of the proceeds of family property for the purpose 
of an investment for himself J 

* An individual member of a Mitakshara family cannot sue 
for a share of the coparcenary property, ^ but he can sue to 
be put in possession jointly with his coparceners.® 

There is also authority that he may sue a trespasser alone.'* At any 
rate, he may do so if he joins his coparceners as parties, 

' According to all the schools a coparcener is not entitled to sue for a 
declaration as to the amount of his share,® or to sue his coparceners for 
a portion of the property held by them.® His remedy is by partition.*^ 

A suit by a person excluded from joint family property to enforce a 
right to share thenein must be brought within twelve years from the 
time when the exclusion becomes knowm to the plaintiff.® 

Where it is admitted or proved that the plaintiff was a member of 
a joint family, the burden of proving his exclusion, and his knowledge 
of such exclusion, for the period wiiich w^ould bar his right, lies upon 
the person as^rting such exclusion.® 

It is competent to a coparcener resisting a claim to property, which 
he is holding separately and which is alleged to be joint, to prove that he 
has acquired a right by adverse possession for twelve ycars.^® But as 
the possession of one member of a joint family is the possession of all,“ 
he cannot so acquire such rights unless he proves that the right has been 


^ Sw Bona Kooree (Mussawui) v. 
Boohe Singh (Balxx)) (1867), 8 \V. R. 
(\ R. 182. 

* Bajaram Teu'ari v. Laclmnn 
Bramd (1869), 4 R L. R. A. V 118 ; 
12 W. R. C. R. 478 ; Phoolhas Kooer 

V. ,1 nggessur Sahoy {Lai la) (1872), 18 

W. R. C. R. 48 ; Ckyci Narain Singh 
\\ Bimivaree Stn^/h (1875). 23 W. R. 
C. R. 395; J iigoo Lull Oojmdhya v. 
Manoohur Lull Oopadhya (1872), 19 
W. R. C. R. 43. 

® Nuranbhai Vaghjil)ai v. Bamchod 
Premchand (1901), 26 Bom. 141 ; 
3 Bom. L. R. 608 ; Bamchandra 
Kashipathir v. Damodar Trimbak 
Patkar (1895), 20 Bom. 467. As to 
partie.s to suits, see post, p, 256. 

* See Bfidlia Proshad Wasii v. 
E8uf(m\), 7 Clalc. 414 ; 9 C. L. R. 76 ; 
Lhirsun Sivgh v. Vurhijoy Singh, 
9 C. L. J. 623. 

Bnnl Oornin v. Teza Gorain (1870), 
4. B. L. R. Aj)p. 90. 

® Trimbak IH:rit v. Narayan Dixit 
(1874), 11 Bom. H. C.* 69 ; Button 
Monee DuU v. Brojomohun Dutt 


(1674), 22 W. B. C. R. 333 ; Qobincl 
Chunder Qhose v. Hamcoomar Dey 
(1875), 24W.R.C.R. 393. 

’ Sec post. Chap. IX. 

® Act IX. of 1908. Sched. L, art. 
127. 

® Jivanhhat v. Anibhat (1896), 22 
Bom. 259 ; Krishnabai v. Khangowda 
(1893), 18 Bom. 197, at p. 202; 
Dinkar Sadashiv v. JBhikaji Sadashiv 
(1887), 11 Bom. 365 ; Hari v. Maruii 
(1882), 6 Bom. 741. 

Bainee Singh v. Bhurth Singh 
(1866), 1 Agra, 162; Runjeet Singh 
V. Madud Ali (1868), 3 Agra, 222. See 
Bhami Oovind Guravi v. Viihoji Ladoji 
Ouravi (1866), 3 Bom. H. C. A. C. 170. 

Jogendra Nath Bai v. Baladco 
Das (1907), 36 Calc. 961 ; 12 C. W. N. 
127 ; Asud Ali Khan (Sheikh) v. 
Akbar Ali Khan (1877), 1 C. L. R. 364 
Yusaf Ali Khan v. Chvhhee Singh 
(1873), 6 N. W. P. 122. This has, of 
course, no application after a separa- 
tion ; Vaidyanaiha Aiyar v. Aiya- 
samy Aiyar (1908), 32 Mad. 191. 
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claimed or asserted by other members of the family, £^nd denied by him 
at least twelve years before suit.^ 

Similarly, a person entitled to property as his sepaUBite aoquisition* 
may lose his right in consequence of the family having held possession 
adverse to his exclusive right for a period of twelve years.® 

II. A coparcener ia entitled fo receive from the coparcenary 
property maintenance for himaelf, his wife, and his children,® 
and for such persons as ho is legally or morally bound to support,^ 
and provision for all usual and proper religious observances 
which should be performed by himself and such persons,® also 
provision for the education of his sons, and for the marriage 
expenses of his daughters,® or of other female dependents of his 
family. 

As to the amount of maintenance, sec ante, p. 83, 

As to the maintenance of such persons after the death of the coparcener, 
see post, p. 260. 

All ancestral property is, while it remains undisposed of and unparti- 
tioned, charged with the maintenance of all persons who are entitled to 
maintenance therefrom ’ in the same sense that the maintenance of a 
widow ia charged upon the estate of hf*r husband.** 


^ Shurfanrt^sa Bihee CJtowdhraiux. 
Kylash Chnnder Gungopadhya (1875), 
26 W. R. C. K. 53 ; HaMuMas jAindo- 
•padhya v, Indru, Motuc Dchi (1877), 
1 C. L. R. 155. 

* Post, p. 237. 

® Ayyavu Muppanar v. Niladaichi 
Animal (1862), 1 Mad. H. C. 45; 
“ Mami,” chap. ix. para. 108 ; “ Na- 
rada Sinriti,” chap. ix. paras. 26-48 ; 
lihattacharya’s “ Law of the Joint 
Family,” pp. 280, 281, It has been 
held (12 Bom. Ii. C. 96, note) that a 
coparcener who can sue for partition 
cannot sue for maintonance, but it*is 
submitted that there ia no rc^ason 
why he should be forced to such a 
proceeding. As to daughters, see 
Manhoonwur v. Bhvgoo (1822), 2 Borr. 
139, at p. 144 ; ante, p. 212. As 
to sisters, see “ Yajnavalkya,” bk. ii. 
chap. V. para. 124a. 

• Ante, pp. 200-207. “ Narada 

Sniriti,” chap. xiii. paras. 26-28, 
33 ; K. K. Blmttacharya’s “ Law of 
the Joint Family,” p. 293 ; R. L. 
Mitra's ” Law of Joint Property,” 
p. 69. 

5 «The indispensable duties alluded 


to in the ‘ IMitakshara ’ are un- 
doubtedly the annual sradhs, the cere- 
mony of investiture with sacred 
tliread among the three superior 
castes, the marriage of the minor 
girls of the family, whore such mar- 
riage must be celebrated before the 
girls arrive at the age of puberty (see 
ante, pp, 29, 30), and other religious 
ceremonies enjoined by the sacred 
wTitings, necessary to be performetl 
at stated times and the non- perform 
an^e of wliich would be a cause of 
sin, or forfeiture of cas^e, or would 
lower the position of the family/' 

K. K. lihatlacharya’s “ Law of the 
Joint Family,” p. 277. 

® Ante, p. 49. ^iit}.Vaiknntam Am^ 
mangar v. Kallapiran Ayyangar { 1 900), 
23 Mad. 512. 

• Shih Dayee v. Doorga Per shad 
(1872), 4 N. *W. P. H. C. 63. As to 
impartible property, see Mallikarjunc^ 
Prr^ada Nay^tdu {Raja y arlagadda) 
V. Durga Prosada Nay^idn {Raja 
Y arlagadda) (1900), 27 T. A. 151 ; 21 
Mad. 147 ; 5 0. W. N. 74 ; 2 Bom. 

L. R. 945. 

** Ante, pp. 85-91, 
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III. A coparcener is entitled to receive such information 
as he may require as to the management of the property, ^ and 
lo be consulted in matters of great importance thereto, such 
as the sale or mortgage of the property, or of any portion thereof. 

IV. A coparcener is entitled to sue to impeach and to 
restrain the acts of the manager or of other coparceners which 
are in excess of their powers. ^ 

V. Except that under the Mitakshara school of law there 
can be no partition directly between grandfather and grandson 
while the father is alive, or between great-gi’andfather and 
great-grandson when the father or grandfather is alive, every 
adult coparcener is entitled to obtain a partition of the property 
when he desires to be separated from the coparcenary.^ 

This right exists as long as there is a joint tenancy.* 

As to minors, see post, pp. 313-315. 

/ 

Whore father “ The rights of the coparceners in . . . an undivided Hindu 
18 manager, governed by the law of the Mitakshara, which consists 

of a father and his sons, do not differ from those of the co- 
parceners in a like family, which consists of undivided brethren, 
except so far as they are affected by the peculiar obligation of 
paying their father’s debts, which ihd' Hindu law imposes upon 
sons,® and the fact that the father is in all cases naturally, and, 
in the case of infant sons, necessarily, the inanagoi* of the joint 
family estate,”® 

Effeotofdeath On the death of a co])arcent*i‘, subject to the Mitakshara 
of oopa^oener. interest in th(‘ coptircenary property does not 

pass by inheritance. It lapses, or, as it is generally put, his 
rights pass by survivorship to the other coparceners,’ subject 


^ See pofit, C’hap. VIL 
* Pofii. p. 291. HeeSuraj Bunsi Koer 
V. Sheo Proshad Singh (1879), G I. A. 
88, at p. 101 ; 5 Calc. U8, at p. 165 ; 
4 C. L. R. 226, at p. 233 ; Anant 
Ramrav v. Gopal Balvant (1894), 19 
Bom. 269; Ganpat A7inaji (1898), 
23 Bom. 144 ; Ramchandra Kashi 
Patkar v. Damodhar Trimhak Patkar 
(1896), 20 Bom. 467 ; Kishen 

Gossain v. Hem Chnnder Qossain 
(1870), 13 W. C. R. R. 322, at p. 323. 

® Post, pp. 310,311. He is not entitled 
to sue only for a declaration of liis 


right to a share, or to claim otherwise 
tluin in a partition suit property held 
by the family as joint, ante, p. 226. 

* Bisheshar Das v. Ram Prasad 
(1906), 28 All. 627. 

® Post, p. 294. 

® Swraj Bunsi Koer v. Sheo Prosliad 
Singh (1879), 6 1. A. 88, at pp. 100, 
101 ; 5 Calc. 148, at p. 165 ; 4 C. L. 
R. 226, at p. 233. See Svbhayya v. 
Surayya (1887), 10 Mad. 261, at p. 
254. Post, p. 258. 

’ Rajnarain Singh v. Heeralal 
(1878), 5 Calc. 142 : Bhimul Doss 
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to the rule that where he leaves male issue they represent his 
rights to a partition.^ His death also has the effect of introducing^ 
into the coparcenary one who is excluded by the rule which 
limits the coparcenary to four generations.® 

This process continues unti^partition.® 

According to the principles of Hindu law, there is coparcenaryship 
between the different members of a united family, and survivorship 
following upon it. There is community of interest and unity of possession 
bctw’een all the members of the family, and upon the death of any one 
of them the others may wvll take by survivorship that in which they had 
during the deceased’s lifetime a common interest and a common posses- 
sion.^ 

The right to i>artition detenuiiies the right to take by survivorship.® 
This principle of survivorshij> applies also to a tarwad.® 

Where there is no coparcener, property, which would other- 
wise be coparcenary, would pass by- inheritance to the heirs of 
the deceast'd.*^ There is no inheritance while there is a surviving 
coparcener, however remotely connected with the deceased.® 

In a case govenu'd by the Bengal scliool of law the interest 
of the coparcener passes on his deatli hv will or inheritance.® 


V. Chooiiec Loll (1877), 2 Oiilc.»379 ; 
DM Parshad v. Thnkur Dial (1875), 
1 All. 105. To the exclusion of the 
widow, Parhaii Kumari Dehi {iSri- 
tuati Rani) v. Jagadia Ch under Dhuhal 
(lt)02), 29 I. A. 82, at ji. 99; 29 
Onlc. 433, at p. 452 ; 9 C. W. N. 490, 
at p. 494 ; 4 Bom. L. R. 305 or 
other heir, see BJiimul v, Choonee 
Lull (1877), 2 Calc. 377 ; Dehi Parshad 

V. ThaJeur Dial (1875), 1 All. 105 ; 
Badabart Prasad Sahu v. Foolbash 
Koer (1869), 3 B. L. 11.' F. B. 31 ; J2 

W. R. F. B. I. S. C. Sadahart Pershad 
Salioo V. LotJ Alt Khan (1870), J4 
W. R. C. R. 339 ; Bcnee Pershad v. 
Mohahoodhy {Mussamut) (1867), 7 
W. R. C. R. 292; Mooniah {Mussa- 
mut) V. Teeknoo {Mussamut) (1867), 7 
W. R. C. R. 440 ; Ratan Dabee v. 
Modhoosoodiin MohajKitor (1878), 2 
C. L. R. 328. The enlarged share is 
subject to the same incidents as the 
original share. Oiingoomull v. Bun- 
seedhur (1869), 1 N. W. P. H. C. 170. 
The Curators Act (XIX, of 1841 ) has no 
application : Sato Koer v. Qopal Sahu 
(1907), 34 Calc. 929; 12 C. W. N. 65. 


^ Post, p. 312. See Manjanatha v. 
Karayana (1882), 5 Mad. 392. 

2 Ante, pp. 219, 229. 

® Rajnarain Singh v. Ileeralall 
(1878), 5 Calc. 142. 

^ Katama Katchiar v. Rajah of 
Shirngunga (1893), 9 M. I. A. 543, at 
p. 615 ; 2 W. R. P. C. 31, at pi^. 39, 
40. 

® Vcnkayam'tna Gam {Raja Chcli- 
kaiii) V. Vcnkafaramanaijyamma {Raja 
Chelikani) (1902), 29 i.‘ A. 156, at 
p. 165 ; 25 Mad. 678, at p. 687 ; 7 
C. W. N. 1, at p. 8 ; 4 Bom. L. R. 657 ; 
See Jogeswar Narain Deo v. Ranichund 
Dull (1896), 23 I. A. 37. at p. 44 ; 23 
Calc. 670, at p. 679. 

® Ummanga v. Appadorai Patter 
(1910), 34 Mad. 387. 

’ Post, p. 285. 

^ Ram Narain Shi^h {Rajah) v. 
Pertum Singh (1875), 11 B. L. R. 
397, at p. 404 ; 20 W. R. 0. R. 189, 
at p. 191 ; Ratan Dahee sr. Modhoo- 
soodiin Mohapator (1878), 2 C. L. R. 
328. 

« Ante, pp. 217, 218. 
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Where there is a joint family business the death of a member of the 
family does not •per se dissolve the business.^ 

Under the Mitakshara school, the shares of coparceners are 
not defined until there bo a separation, or the members of 
the family agree among then/selves with regard to particular 
property that it shall henceforth be the subject of ownership in 
defined shares. ^ 

The removal of coparceners by death, and the accession of 
new coparceners by birth, is continually affecting the interest 
of the coparceners to the extent that it increases or diminishes 
the share, which, if there were a partition, would be allotted to 
them respectively, but until separation no coparcener has a 
greater interest in the coparcenary property than any one of 
the other coparceners. 

In the well-known case of Appovier v. Rama Subha Aiyan (1860),® 
Lord Westbury said, “ According to the true notion of an undivided 
family in Hindu law, no individual member of that family, whilst it 
remains undivided, can predicate of the joint and undivided property, 
that he, that particular member, has a certain definite share. JTo individual 
member of an undivided family could go to the place of the receipt of 
rent and claim to take from the collector or receiver of the Bants a certain 
definite share. The proceeds of undivided property must be brought, 
according to the theory of an undivided family, to the common chest or 
purse, and then dealt with according to the modes of enjoyment by the 
members of an undivided family.” ^ 

A coparcener in a Mitakshara family has no specific property in the 
coparcenary property, but only an interest which may ripen into specific 
property on a partition.® 


Coparcenary Property. 

Coparcenary property consists of — 

(a) All property in which the members of a joint family 


have a common interest and i 
a right to partition.® 

^ Samalhhai Nathubhai v. Someshvar 
(1880), 5 Bom. 38, at p. 40; In the 
matter of Haroon Mahomed (1890), 14 
Bom. 189, at p. 194. As to the death 
of the manager, see post, p. 264. 

* Post, Chap. IX. 

. Ml M. 1. A. 76, at pp. 89-90; 
8 W. R. P. C. 1. 

^ As to the right to joint possession, 
see ante, p. 224. 


possession, and therefore 


® Svhramanya Pandya Chokka 
Palaver v. Siva Svhramanya Pillai 
(1894), 17 Mad. 316, at p. 327. 

* Katama Natchiar w. Skivagunga 
(Rajah of) (1863), 9 M. 1. A. 643, at 
p. 616 ; 2 W. R. P. C. 1, at pp. 39, 
40; Venkayamma Oaru (Raja Cheli- 
kani) v. V enkataramanayamma (Raja 
Chelikani) (1902), 29 I. A. 156, at 
p. 164 ; 25 Mad. 678, at p. 687 ; 7 
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“ The principle of joint tenancy appears to be unknown to Hindu law, Property held 
except in the case of coparcenary between the members of an undivided 
family.” ^ ^ 

Thus property acquired by a transfer to members of the Joint transfer, 
family jointly belongs to the coparcenary. ^ 

Where property has been acquired jointly in business orAoi qnUitions 
otherwise by their joint labour by the members of a joint ^ 
family, oven without resort to the family funds,® it is to be 
presumed to be the property of ihe family as such,^ but this 
presumption may be rebutted by proof that there was only an 
ordinary partnership, that is to say, a partnership which was 
the creature of contract, and not of birth and relationship, in 
which case the members would be entitled to share in accord- 
ance with their shares in the partnership, and there would be no 
rightsof survivorship, or other incidentsof coparcenary property.® 

The presumption does not apply w'lien the business is carried on by 
some only of the members of the family without any aid from the family 
funds.® 

Mr. Mayne contends that in the case of property acquired by the joint 
exertions of^the members of tlie family, but without any aid from the 
family funds, the sons would acquire no interest by birth.^ “ If the 
joint acquirors intended to hold the pro[)erty so acquired as co-owners, 
and not as joint family propC/rty in the Mitakshara sense of the expression, 
this view' would be perfectly sound. But if, as supposed, the property 
was acquired by all the members of the undivided family, by their joint 

C. W. N. 1, at p. 8 ; 4 Bom. L. R. acquired with the aid of family 

C57 ; Karsondas Dfuiramsey v, Ganga- • funds, see j)ost, pp. 237, 238. 
hai (1908), 32 Bom. 479 ; 10 Bom. * Goyalasami Chttii v. Arunache- 
L. R. 184. See Shamriarain v. Court lam Ghetti (1903), 27 Mad. 32, and 

of Wards (1873), 20 W. R. C. R. IfT. cases post, note 3. 

^ Jogeswar Narain Deo v. Ham ® See Rampershad Tcivamj v. Sheo- 
Chund Dull (1896), 23 I. A. 37, at churn Doss (1806), 10 M. 1. A. 490, 

p. 44 ; 23 Calc. 070, at p. 679 ; Gopt at p. 606 ; Chattiirbhooj Meghji v. 

v. JaMMra {Musammat) (1910), 33 Dharamsi Naranji (1884), 9 Bom. 

All. 41. * 438, at p. 445 ; Sudarsanam Maistri 

* Radhahai v. Nanarav (1879), 3 v. NarasimhuXa Maistri (1901), 25 

Bom. 151. Cf. Transfer of Property Mad. 149, at p. 156; Ram Narain 

Act (IV. of 1882), s. 46. Nursing Doss v. Ra?n Chunder Jankee 

® See Rampershad Tewarry y. Sheo- Loll (1890), 18 Calc. 86. For an 

churn Doss (1866), 10 M. 1. A. 490, instance of a partnersliip between 

at p. 606 ; Shamnarain v. Court of members of a joint family and a 

Wards (1873), 20 W. R. C. R. 197, stranger, see Anant Ram v. Cluinnit 

and cases note 5 below. See Cole- Lai (1903), 25 All. 378. 

brooke’s “ Digest,” vol. iii. p. 386 ; •* Sudarsanam Maistri v. Nara- 

Mitakshara,” cliap. i. s. 4, para. siWiuZa (1901), 25 Mad. 149. 

15 ; “ Manu,” chap. ix. para. 216. * “ Hindu Law,” 7th ed., pp. 348, 

See, however, Chatturhhooj Meghji 349. See also Chatturhhooj Meghji 

V. Dharamsi Naranji (1884), 9 Bom. v. Dharamsi Naranji (1884), 9 Bom. 

438, at pp. 445, 446. As to property 438, at pp. 445, 446. 
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labour, it would, in the absence of any indication of intention to the 
contrary, be owned by them as joint family property, and in that case 
their male issue, who, by their birth, become members of such undivided 
family, necessarily acquire a right by birth in such property.” ^ 

It has been held that in the case of a gift or a devise to the 
members of a joint family, tfie property would not be held as 
coparcenary property.^ It is submitted that property given or 
devised to all the members of a joint family would in the absence 
of the expression of a contrary intention be coparcenary.® 

It has been suggested ^ that the view submitted above might be in- 
consistent with the Tagore case,^ inasmuch as unborn persons might on 
birth obtain rights in the coparcenary. Recent decisions as to a gift to 
a class ® negative this suggestion. 

As to a hahuana grant for the benefit of a junior member of the family 
and his direct male line, sec Ramchandra Marwari v. Mndeshivar Singh 
(1906), 33 (5alc. 1158 ; 10 C. AV. N. 979 ; Dvrgadut Singh v. Rameshwar Singh 
(1909), 36 1. A. 176 ; 36 Calc. 943 ; 13 C. W. N. 101.3 ; 11 Bom. L. R. 901 ; 
Jjaliteswar Singh v. Bhahesivor Singh (1908), 35 Calc. 823 ; 12 C. W. N. 9.58. 

Whether property, which may have been ancestral, but has been 
acquired by virtue of a compromise or arrangement, belongs to the co- 
parcenary depends upon the nature of the arrangement."^ 

Properly inherited from the maternal grandfather by two 
or more grandsons (by the same daughter) living as members 
of a joint family,® and holding the .same jointly, is, in a case 
governed hy the Mitakshara law, on a similar footing. 


^ Siidarmnam Maistri v. Rartisinh- 
Imhi Maiatri (1901), 25 Mad. ]49, at 
pp. ]55, 156. 

^ Kidmi Dnhainv. M imdra Dithain 
(1911). 33 All. 665; Diwali {Bni) v. 
Brchardaa (Patel) (1902), 26 Bom. 445. 

3 Ante, j). 2.30, m>te 6; 231, note 
1 ; Radhahai v. Ranarav (1879), 3 
Bom. 151. See Yethirajuhi Naidu v. 
Alul-vnthii Naidu (1905), 28 Mad. 363, 
at p. 369; Kunhacha Vnima v. Kutti 
Manimi JJajee (1892), 16 Mad. 201. 

* Diwali (Bai) v. Bechardaa (Patel) 
(1902), 26 Bom. 445, at p. 448 ; 4 
Bom. L. R. 102. 

® Juttendrmnoliun Tagore v. Ganen- 
dromohun Tagore (1872), 1. A. iSup. 
Vol. 47 ; 9 B. L. R. 377 ; 18 W. R. 
V. R. 359 . 

® Bhagahafi Barmanya v. Kali 
Claran' Singh (1911), 38 I. A. 54; 
38 Calc, 468 ; 15 C. W. N. 393 ; S. C. 
in Court ficlow (1906), 32 Cak. 992 ; 
9 C. W. N. 749 ; 13 Pom. L. R. 375; 


Radha Prasad Mailick v. Ranimoni 
Dasi (1910), 38 Calc. 188; Bishen Chand 
(Rai) V. Asmaida A'ofir (1883), 11 1. A. 
164; 6 All. 560; Ram Lall Sett v. 
Ki^nailaU Sett (1886), 12 Calc. 663 ; 
Atlvocafe-Geyiernl v. Karmali Rahimhai 
(1903), 29 Bom. 1 33. See Phillips and 
Trevelyan’s “Law of Hindu Wills,” 
pp. 196, 300, 301. 

' ’ Mahthir Kower v. Juhha Sing 
(1871 ),8 B. L. R. 38 ; 1 6 W. R. C. R. 221 . 

® Venkayyamma Garu (Raja Cheli- 
kani) v. V enkataramanayyamma (Raja 
Chelikani) (1902), 29 I. A. 156, at 
pp. 164, 165; 26 Mad. 678, at p. 
687 ; 7 C. W. N. 1, at p. 8; 4 Bom. 
L. R. 657 ; overruling Jaaoda Koer v. 
Sheo Perahad Singh (1889), 17 Calc. 
33, and Saminadha Pillai v. Thanga- 
thanni (1895), 19 Mad. 70 ; VyOiinatha 
Ayyar v. Yeggia Narayana Ayyar 
(1903), 27 Mad. 382. As to the case 
where a single grandson h)" daughter 
inherits, see jioat, pp. 234, 236. 
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It is submitted that where the grandsons are by different daughters 
the property would not be coparcenary, as they belong to different families.* 

A Full Bench of the Madras High Court has declined to extend this • 
principle to property inherited from a woman by her sons as heirs of her 
stridhan or to property inherited by sister’s sons, and expressed their 
inability to upply it “to cases other t^m those in which the inheritance 
devolves from a paternal or maternal male ancestor on his lineal descendants 
whether as ‘ unobstructed,’ or as ‘ obsinicted heritage.’ ” They point 
out that whereas the Blass of daughters is capable of being added to after 
the vesting, the class of sister’s sons would be added to after the vesting 
by the birth of others.^ 

It is submitted that the princijilcs enuncLated by the Privy Council,® 
apply to the sindhan proi)crty , and to property held by sister's son.s jointly. 

(6) In cases governed by the Mitakshara school of law, all pro- „ 

perty, whether movable or immovable, ^ and however originally succession, 
acquired,® which is inherited by what is called “ unobstructed 
heritage,” ® i.e. which is inherited from a natural or adopted ’ 
father, father’s father, or father’s father’s father, is coparcenary 
property ® as regards the issue of the person so inheriting 


^ Vythinatha Ayyarw YcggiaNara- 
yana Ayyar (1^03), 27 Mad. 382, at. 
p, 385 ; see post, p]). 234, 235. 

^ Karuppai Machiar v. ^^ankaraua- 
rayanan Chdty (1903), 27 Mad. 
at p. 314. 

® Venhayamma Oaru {Baja Cheh- 
hani) v. V enkataraman^hyyainma [Baja 
Chehkani) (1902), 29 i. A. 150, 25 
Mad. G78 ; 7 C. W. N. 1 ; 4 Bom. 
L. R. 657 ; ante, p. 232. 

* Jvgmohandaa Mangaldas v. Sir 
Mangaldas NatkiMoy (1886), IT) 
Boin. 528, at pp. 570-574. 'Vliis 
includes a right of occupancy, Maha- 
hir Prasad v. Basdeo Sivgh (1884), 6 
All. 234. 

® CJiatturhhooj Meghji v, Dhararns* 
Naranji (1884), 9 Bom. 438, at p. 
460 ; Hardai Narain v. Ilaruck 
Dhari Singh (1882), 12 C. L. R. 104. 

® Apratihandha Daya (inheritance 
not liable to bo obstructed) as distin- 
guished from Sapratihandha Daya 
(inheritance liable to be obstructed, 
post, p. 244). The distinction between 
the tAVO forms of heritage is the same 
as the distinction between inheritance 
by an heir at law, and inheritance by 
an heir presumptive. In the latter 
case there is a possibility of a nearer 
heir being bom. In the former case 


there i.< no such imssibility. 

This has no application to pro- 
perty inherited by a person adopted 
according to the tllaiom system [ante, 
p. 154) ; Challa Papi Beddi v. Ohalla 
Koti Beddi (1872), 7 Mad. H. C. 25. 
8(‘e Bamakristua v. Siibhakka (1889), 
12 Mad. 442. 

Nioid Coomar Lull {Baboo) v. 
Bazteoddeen Jlosscni (1872), 10 B. L. 
R. 183 ; 18 W. R. (\ R. 477 ; Balia- 
iambi Chefti {Bayadur) Miikiinda 
Clictti {Bayadur) (J8G8), 3 Mad. H. C. 
455 ; Jav:ahir Singh v. Gnyan Singh 
(1868), 3 Agra, H. C. 78; Jugmo- 
handas Mangaldas v. Sir Mangaldas 
Bathubhoy (1S8G), 10 Bom. 528; 

Gunga Prosml v. Ajndhni Ptrshad 
Singh (1881), 8 Calc. 131, at p. 134 ; 
9 C\ L. R. 417, at pp. 421. 422. .See 
also J a soda Koer v. Sheo Pershad 
Singh (1889), 17 Calc. 33 (overruled 
hy the Judicial Committee <m another 
point, ante, p. 232) ; Barnnarain Swgh 
{Bajah) v. PertvLJii Singh (1873), 11 
B. L R. 397, at p. 401 ; 20 \V. R. C. 
R. 189, at p. 190 ; Janki v. Bandram 
(1888), 11 All. 194. See J. C. 
Chore’s “ Hindu Law,” 2nd ed-, pp. 
375, 376 ; “ Viramitrodaya,” G. C. 
Sircai *s translation, p. 72. 

® Gnrumurthi Beddi v. Gurammal 
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“ In the ‘ Mitakshara,’ chap. i. s. 1, v, 3, heritage is said to be ‘ of two 
soits, unobstructed, or liable to obstruction. The wealth of the father 
or paternal grandfather becomes the property of his sons or of his grandsons 
in right of their being his sons or grandsons, and that is an inheritance 
not liable to obstruction. But property devolves on parents (or uncles), 
brothers, and the rest upon the demise of the owner, if there be no male 
issue ; and thus the actual existence of a son and the survival of the 
owner are impediments to the succession ; and, on their ceasing, the 
property devolves on the successor in right of hisT>eing uncle or brother. 
This is an inheritance subject to obstruction.* ” ^ 

Property inherited after the death of a widow to whom it was assigned 
in lieu of maintenance is on the same footing.’* 

It is only the descendants of the person so inheriting, w'ho acquire 
an interest in the property. Collateral relations who happen to be joint 
with such person acquire no such interest. “ 


Inheritance It is unsettled whether property inherited from the maternal 
grandfather by a single grandson * is also coparcenary property. 

The Madias decisions hold that property inherited by a daughter’s 
son is coparcenary.® The Bengal and Allahabad High Courts have enter- 
tained a different view,® and there is no reported decision in Bombay on 
the subject.’ 

The Judicial Committee has held that such property is not “ self- 
acquired,” ® and therefore it would seem to follow that it*ls coparcenary, 


(1908), 32 Mad. 80, at p. 88. It is 
otherwise as regards other persons, 
see Janki v. I^andram (1888), 11 All. 
194, at p. 198. 

^ yurid Cooimr Lall {Baboo) v, 
Razecooddeen Hossein (1872), 10 B, 
L. R. 183, at p. 191 ; 18 W. R. C. R. 
477, at p. 479 ; Debt Par shad v. Thn~ 
kur Dial (1875), 1 All. 105, at p. 
112 . 

* Beni Parsliad v. Puran Chand 
(1895), 23 Calc. 2G2, at p. 273. 

® See Gojtal Dutt Pandey v. Gopal- 
hi Miaser, Bon. S. D. A., 1859, p. 
1314; Janki v. Nandram (1888), 11 
All. 194, at p. 198. 

* As to where there are several 
grandsons, sec ante, pp. 232, 233. 

® Vythinatha Ayyar v. Yeggia Na- 
rayana Ayyar (1903). 27 Mad. 382; 
Muttayan Chetii v. Sangili Vira Pan- 
dia Ohinna Tambiar (1879), 3 Mad. 
370 (this question did not arise on 
appeal in this case (1882), 9 1. A. 
128 ; 6 Mad. 1 ; 12 C. L. R. 169) ; 
Sivaganga Zemindar v. Lakehmana 
(1885), 9 Mad. 188, at p. 190. These 
last two cases were doubted in 


Venknlaramanayamma Garu {Sri Raja 
Chelikani) v. Appa Ran Bahadur Garu 
(1897), 20 Mad. 207, at p. 219, which 
was reversed on a different point by 
the Judicial Committee ; see Venkay- 
yamnia Garu {Raja Chelikani) v. 
Venkaiaramanayyamma {Raja Cheli- 
kani) (1902), 29 1. A. 156; 25 Mad. 
f)78 ; 7 C. W. N. 1 ; 4 Bom. L. R. 
657. 

® Jaaoda Koer v. Sheoperahad Singh 
(1889), 17 Calc. 33, at p. 38 (differed 
from on another point in Venkayamma 
Garu {Raja Chdikani v. Venkatara- 
manayyamma {Raja Chelikani) (1902), 
29 1. A. 166 ; 25 Mad. 678 ; 4 Bom. 
L. R. 657 ; Jamna Prasad v. Ram 
Partap (1907), 29 All. 667. 

’ See Nanabhai Ganpatrav Dhair- 
yavan v. Achrathai (1886), 12 Bom. 
122, at p. 134. 

“ Muttayan Chettiar v. Sangili Vira 
Pandia Chinnatanibiar (1882), 9 If A. 
128, at p. 143 ; 6 Mad. 1, at p. 16 ; 
12 C. L. R. 169, at p. 182. In the 
Court below, the High Court held 
{Muttayan Chetti v, Sangili Vira 
Pandia Chinna Tambiar, 3 Mad. 370, 
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with all the incidents of coparcenary property,* unless the expression was 
not used in a technical sense.® 

A later decision of the Judicial Committee dealt with the rights of 
daughter’s sons, living jointly,® but that case is distinguishable.* 

Mr. Mayne ® says, “ When the case arises again it will be material to 
remember tliat property only becomes }oint property by reason of being 
ancestral property where the ancestor from whom it was derived was a 
paternal ancestor. See ‘ Mitakshara,’ chap. i. s. 1, paras. 3, 5, 21, 24, 27, 

33 ; s. 6, paras. 2, 3, 5, 9-11.” See ante, p. 233, and post, p. 244. 

It is submitted that Mr. Mayne’s view is correct, and that according 
to the sastras the property should be held not to be coparcenary. 

(c) In cases governed by the Mitakshara school of law, the Shares 
share of coparcenary property allotted to any member on parti- partition, 
tion becomes coparcenary property as regards his issue,® whether 
such issue were or were not born at the time of partition.’^ 

The circumstance that the person to whom the property is allotted 
discharges it from encumbrances does not alter its nature.*^ If the person 
to whom the property has been allotted has no issue, it passes to his. 
heir.® 

{(i) Self-ajjquired property, given or devised by a Hindu 
governed by the Mitakshara school of law to a son is, according 
to the High (Courts of Bengal and Madras, in the absence of any 
contrary intention appearing from the gift or will, to be taken 
to be coparcenary property, so far as the issue of that son are 


at p. 375) that the sons could not 
interfere with their father’s actio^^ 
with regard to 'it, but there is, it is 
submitted, no reason for this distinc- 
tion. 

1 Ante, p. 230 

* See 'p09i, p. 239. ' , 

* Venkayamma Garu {Raja Cheli- 
kani) V, V enkataramanayyam7na {Raja 
Chelikani) (1902), 29 I. A. 150; 26 
Mad. 678 ; 4 Bom. L. R. 657. 

* Jamna Prasad v. Ram Partap 
(1907), 29 All. 667. 

« “ Hindu Law,” 7th od.. p. 344, 
note {x). See also West and Biihler 
(3rd ed,), pp. 714, 715. 

^ Lai Bahadur v. Kanhaia Lai 
(1907), 34 1. A. 65; 29 All. 244; 11 
C. W. N. 417 ; 9 Bom. L. R. 697 ; 
Chatturhhooj Meghji v. Dharamsi 
Naranji (1884), 9 Bom. 438 ; Adurmoni 
Deyi v. Chowdhry 8ih Narain Kur 


(1877), 3 Calc. 1 ; Muddun Gopal 
Thakoor v. Ram Buksh Pandey (1863), 
6 W. R. C. R. 7] ; Lakshmibai v. 
Oanpat Moroba (1868), 6 Bom. H. C. 

0. C. J. 129 ; Meum. Koonwer {Ranee) 
v. Ovdh Beharce Lall {Lalla) (1867), 
2 Agra, 311. See Khanduhai v. 
Pirbhui (1900), 2 Bom. L. R. 76. 

’In Adurmoni Deyi v. Chowdhry 
Sib Narain Kur (1877), 3 Calc. 1, the 
son was not born at the time of the 
partition. 

* VisalcUchi Aimnal v. Annasamy 
Sastry (1870), 6 Mad. H. C. 150. 

® See Bejai Bahadur Singh v, 
Bhupindar Bahadur Singh (1895), 22 

1. A. 139 ; 17 AU. 456. 

In Laksmibai v. Ganpai Moroba 
(1868), 6 Bom. H. C. 0. C. 128, the 
property was given to the grandsons 
in sevo^alt 5 ^ 
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concerned.^ The Bombay and Allahabad High Courts repudiate 
such presumption. 2 

Where coparcenary property purports to be given or devised to a son 
or other coparcener its character would be obviously unchanged,® even 
where such gift or devise is periwssible.^ 

(e) The joint property of reunited coparceners.^ 

(/) Property which was originally the separate ® property 
of an individual member of a joint family, but has been treated 
by him as coparcenary property, belongs to the coparcenary.^ 
Where the members of a family having coparcenary property 
])ut their separate earnings into the joint stock, the proceeds 
(jf such earnings are to be presumed to be joint.® The treatment 
must be such as to show unmistakably an intention to throw 


^ Nagalinfjain Pillai v. Pamachan- 
dm Tevar (^001), 24 Mad. 429; 
M iMun Gojxil Thakoor v. Ram Buksh 
Pandey (1863), 6 W. R. C. R. 71. 
Sec 2'ara Chanel v. Reeb Ram (1866). 
3 Mad. H. C. 50. 

- Soo Nariahhai Canpatrav Dhaira- 
yavan v. Achrathad (1886), 12 Rom. 
122, at pp. 131, 132. (As in this 
case the devise was to the sons jointly, 
the property was (•oi)arccnary, ante, 
j). 23(*.) J legmohundas Mangaldas v. 
Sir Mangaldas Nathuhhoy (1886), 
10 ]k)m. 528 ; Parsotam Rao 

Tanlia v. Janki Bai (H)07), 29 All. 
354. 

® See Tara Chand \. Reeh Ram 
(1866), 3 Mad. H. C. 50, at p. 55 ; 
JFIardai Ramin v. Ilaruck Dhari Singh 
(1882), 12 C. L. R. 104 ; Ranomi 
Bahiwsin (Mussamut) v. Modun Mohun 
(judgment of High Court, 1882), 13 
I. A. 1, at pp. 5, 6 ; 13 Calc. 21. 

• See Lakshman Dado, Naik v. 
Rartichandra Dada Raik (1876), 1 
Bom. 561, at p, 563. Affirmed on 
appeal (]88()), 7 I. A. 181; 5 Bom. 
48; 7 C. L. R. 320. 

^ Jasoda Koer v. Shco Per shad 
Singh (1889), 17 Calc. 33, at p. 38 ; 
Narasimha Charlv {Samudrala Varaha) 
V. Venkata Singaramma (Samudrala) 
(1909), 33 Mad. 165. As to reunion, 
see post, pp. 343, 344. 

® Post, pp. 238 ct seq. 

' Seihnramaswamiar v. Meruswa- 
miar (1909), 34 Mad. 470; Gopala- 


sami V. Chinnasami (1884), 7 Mad. 
458 ; Krishnaji MaJwuUv Mahajan 
V. Moro Mahadev Mahajan (1890), 
15 Rom. 32, at p. .39; Sudar- 
sanam Maistri v. Narasimhulu 3Iai- 
stri (1901), 25 Mad. 149, at p. 154; 
Tottempudi V enkaiaihtnnn v. Tottem- 
pudi Seshamma (1903), 27 Mad. 228. 
See Venkayyamma tiani (Raja Cheli- 
k^tni) V. Venkataramanayyamrna (Raja 
Chelihmi) (1902), 29 i. A. 156, at 
p. 166 ; 25 Mad. 678, at p. 688 ; 7 
C. W. N. 1, at pp. 9, 10; 4 Rom. 
L. R. (>57 ; Slmnkar Baksh v. Hardeo 
Baksh (1888), 16 I. A. 71 ; 16 Calc. 
397 ; Hurpurshad v. Sheo Dyal (1876), 
3 I. A. 259; 26 W. R. C. R. 55; 
Hardeo Bux (Thakoor) v. Jawahir 
Singh (1877), 4 I. A. 178; 3 Calc. 
522; S. C. (1879), 6 I. A. 161; 
Rampershad Tewarry v. Sheo Churn 
Doss (1866), 10 M. T. A. 490, at pp. 
505, 506 ; Birajun Koer v. Luchmi 
Narain Malmia (1884), 10 Calc. 392, 
at p. 398 ; Tribhovandas v. Smith 
(1896), 21 Bom. 349 ; S. C. in Court 
below (1895), 20 Rom. 316; Naga- 
lingam Pillai v, Ramachandra Tevar 
(1901), 24 Mad. 429; Himmai Baha- 
dur V. Bhawani Kunwar (1908), 30 
All. 352. As to Government grants, 
see post, p. 242. 

® Lai Bahadur v. Kanhaia Lai 
(1907), 34 1. A. 66 ; 29 AU. 244 ; 11 
C. W. N. 417 ; 9 Bom. L. R. 697 ; 
Chabiidas Lallubhai v. Ramdas Cha- 
hildas (1909), 11 Bom. L, R. 606. 
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the property into the common stock. Wliere it is plain that 
no gift can have been intended, none can be inferred.^ 

The right to claim property as separate may be barred by the operation 
of the law of Limitation. ‘ 

(g) Accretions to coparcenary pfbporly. Property acquired 
out of the income or with the aid ® or on the credit * of copar- 
cenary property, whether movable or imraovabbs® the income 
of such property,® the proceeds of sale of such property, and 
property purchased out of such procood.s,’ or from movable 
property belonging to the family,® are coparcenary property. 

Even where the acquirer has received some aid from the 
family property he is entitled t o treat the acqui.sition as separate, 
if the family property has not contributed in a material degree 
to the acquisition,® and was not directly instrumental in 
bringing it about.^® See post, pp. 239. 240. 


^ See Muddun Gopal Lai (Lala) v. 
KJiikhinda Koer (Mussumat) (1890), 
18 T. A. 9, at p. JJ j 18 Calc. 341, at 
p. 348. 

* See Vasudcvt% Padhi Khadan^a 
Gam V. Maguni Devan Bakshi Malm- 
qxUrula Guru ( 1901 ), 28 1. A. 8 1 ; 24 Mac? 
387; 5C. W. N. .545; 313om. L. R. 303. 

® Lai Bahadur v. Kanhaia Lai 
(1907), 34 I. A. 65; 29 All. 244 ; 11 
0. W. N. 417 ; 9 Bora. L. R. 597 ; 
Umnihnath Chowdhry v. Qoareenaih 
Chowdhry (1870), 13 M. 1. A. 542 ; 15 
W. R. P. C. 10 ; .Iftrcc Pf rslmd Singh 
V. Nasib Kooer (1884), 10 Cidc. 1017 ; 
Suhbayya v. Surayya (ISS7), 10 Mad. 
261 (a case of waste lantl brought 
under cultivation) ; Ajodhya Pur shad 

V. Mahadeo Parshad (1909), 14 C. AV. 
N. 221 ; Kristnappa Chetty v. Itama- 
sawmy Iyer (1875), 8 Mad. 11. C. 25 ; 
Ramasheshaiya Panday v. Bha^avat 
Panday (1868), 4 Mad. H. C. 5 ; 
Booniadi Laid {Bukshee) v, Dewkee 
Nuiidun Lall (Bukshee) (1873), 10 

W. R. C. R. 223 ; Kadee Sunkar 
Bhadooree v. Eshan Chunder Bhadoorce 
(1872), 17 W. R. C. R. 628; Bona 
Koaree {Mussa'nmt) v. Boolee Singh 
(Baboo) (1867), 8 W. R. C. R. 182; 
Shudanund Mohapattur v. Bonomalee 
Doss Mohapattur (1866), 6 \\\ R. C. 
R. 256; Purtab Bahaudur Sing v. 


Tilukdharce Sing (1807), 1 Ben. Sel. 
R. 179 (new edition), 236. 

* Slicapersad Sing v. Kidlunder 
Sing (1803), 1 Ben. Sel. R. 70 (2nd 
ed. 101). 

® Shib Dnyee v. Doorga Per shad 
(1872), 4 N. W. P. 63, at p. 71. 

® Ramanna v. Venkata (1888), 11 
Mad. 246. 

^ Krishnasami Ayyangar v. Raja- 
gopoda Ayyangar (1894), 18 Mad. 73, 
at p. 83. See Shamnarain Singh v. 
Rughooburdyal (1877), 3 Calc. 608; 
1 C. L. R. 343. 

® See Shamnarain Stngh v. Rughoo- 
burdyal (1877), 3 Calc. 508, at p. 510 ; 
1 C. L. R. 343, ut p. 345. 

® See Rampershad 2\warry v. Sheo 
Churn Doss (1866), 10 M. I. A. 490, 
at p. 505; Ahmedbhoy Bubthbhoy v. 
Cassumbhoy Ahmedbhoy (1889). 13 
Bom. 534, at p. 545 ; Strange’s 
“ Hindu Law,” i. 214. 

Jugmohandas Mangaldas v. Sir 
Mangaldas Naihubhoy (1886), 10 

Bom. 528, at pp. 558, 559 ; Jadumani 
Dasi (Srimati) v. Gangadhar Seal, 
Boul. (VX) ; ‘‘ A'yavasUxa Dari)an:i,’' 
2nd ed., p. 525 ; Qooroo Churn v. Co- 
luehnomy, Fulton (1843), at 

li. 18 J ; Meemichee v. Chedambra, 
Mad. Dee. of 1853, p. 01. 


Right by 
prescription. 

Accretions 
and acquisi- 
tions. 


Slight or 
indirect aid. 



288 


SEPARATE PROPERTY, 


[chap. VI. 


It seems agreed that maintenance in the family, during the period 
of separate acqui^tion, though it contribute to the end, is not alone 
sufficient to affect it with a joint character, the expenditure for the purpose 
being incidental.” ^ 

It has been held that property acquired by a coparcener while drawing 
an income from coparcenary property is joint.® 

As to property purchased from money acquired by the exercise of a 
profession, see post, p. 241. 

Form of The form of the transfer ® or the fact that the^roperty was purchased 

transfer. qj, settled in the name of a particular member of the family is immaterial* 


Coparcenary 
as regards 
some copar- 
ceners only. 


Endowed 

property. 


Property may be coparcenary as regards some members of 
a joint family, while other members of the family, although 
coparceners in the family property, have no share therein.® 
Thus, if a coparcener dies leaving separate property,"^ such 
property becomes the coparcenary property of his descendants, 
bui. his collateral coparceners have no interest therein.® 

Tlie copjjircenary may also be trustees of property devoted to 
religious or pious uses.® This class of property is incapable of 
partition.^® 


Separate Property. 

•• 

Separate It is Competent to a member^of a joint family to acquire 

property., property for himself independently of his coparceners. Such 

separate acquisitions can be dealt with at the pleasure of the 
acquirer.^^ In default of a will they pass to the heirs of the 


^ Strange's “ Hindu Law,” i. 214. 

“ Bamcslmiya Panday v. BJiagavat 
Panday (1868), 4 Mad.'li. C. 5. Sec 
post, p. 239. 

® See In the goods of Pokurmull 
Avgurwallah (1896), 23 Calc. 980; 1 
C. W, N. 31. 

* Umritknath Chowdhry v. Oouree- 
nath Chowdhry (1870), 13 M. I. A. 
542, at p. 647 ; 6 B. L. R. 232, at p. 
241 ; 16 .W. K. P. C. 10, at p. 11 ; 
Bodh Sing Doodhooria v. Ounesh 
Chunder Sen (1873), 12 B. L. R. 3^ ; 
19 W. R. C. R. 356. 

® See postf pp. 245, 246. 

® See Shamnarain v. Court of Wards 
(1873), 20W. R. C. R. 197. 

’ Post, p. 239. 

® See ante, p. 233. 

• See Hamchandra Panda v. Ram 


•Krishna Mahapaira (1906), 33 Calc. 
507. 

See post, p. 327. 

Jugmohandas Mangaldas v. Sir 
Mangaldas Nathvhhoy (1886), 10 !Bom. 
628, at pp. 578, 680 ; Muddun*Oopal 
Thakoor v. Ram Buksh Pandey (1863), 
6 W. R. C. R. 71 ; Sital v. Madho 
(1877), 1 All. 394 ; Narotiam Jagjivan 
V. Narsandas Harikisandas (1866), 3 
Bom. H. C. A. C. J. 6 ; Purahotam 
Shama Shenvi v. Vaaudsv Krishna 
Sherivi (18^1), 8 Bom. H. C. 0. C. 
196 ; Bishen Perjcaah Ncurain Singh 
{Raja) V. Bawa-Miaaer (1873), 12 B. 
L. R. 430 ; 20 W. R. C. R. 137 ; S. C. 
in Court below, 10 W. R. C. R. 287 ; 
Nana Narain Boo v. Huree Punth Bhao 
(1862), 9 M. I. A. 96 ; Marsh. 436 ; 
Nagalingam PiUai v. Ramachandra 
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acquirer,^ who will, in cases unde^ th^ Mitakshara law, if he be 
a son, take them as coparcenary property.* 

This applies to Nambudri Brahmins. ^ 

As to separate property of a member of a tarwad, see Oovindan Ndit 
V. Sankaran Nair -1909), 32 Mad. 351. 

As to the power of a father to divide his self-acquired property unequally 
amongst his sons, see p. 323. 

Property acquired in the following ways is the absolute 
property of the acquirer. Other members of the family have 
no interest therein.'* 

(a) Property acquired by an individual member of the joint Separate 
family by his own exertions,® or from his separate capital, or 
on his own credit,* without any help from, or detriment to, the 
coparcenary property,’ although he may have been maintained 
out of the proceeds of t^^he family property.® 

Where with comparatively small aid from the coparcenary inoreaaed 
property the separate acquisition of a distinct property is made, 
by an individual member by his own labour or capital, the 
acquirer, according to the Bengal authorities, is entitled to a 


Tevar (1901), 2^ Mad. 429 ; Bamesh- 
war Prosad v. Xackmi Prosad Singh 
(1903), 7 C. W. N. 688; Gunnai^an 
V. KamaJcchi Ayyar (1902), 26 Mad. 
339, at p. 353 ; Subhay ya v. Stirayya 
(1887), ,10 Mad. 251; Qangabai v, 
Vamanaji (1864), 2 Bom. H. C. (2nd 
ed.) 301. See Hannuintapa v. Jiuii- 
hai (1900),' 24 Bom. 547 ; 2 Bom. 
L. R. 478. • 

^ Katama Natchur v. llie Rajah of 
Shivagungfi (1863), 9 M. I. A. 543, ut 
p. 613 ; 9 W. R. r. C. 31. at p. 30 ; 
Balward Singh \Rao) v. Kishari (Rani) 
(1898), 25 1. A. 54 ; 20 All. 267 ; • 
C. W. N. 273. 

* Chatiurhhooj Meghji v. Dhararnfii 
Naranji (1384), 9 Bom. 438, at p. 
450 ; Ram Narain Singh (Rajah) v. 
Pertum Singh (1873), 11 B. L. R. 
397, at p. 404 ; 20 W. R. C. R. 189, 
at p. 191. Ante, p. 23:^ 

> Vishnu Narnbudri v. Akkamma 
(1910), 34 Mad. 496. 

* SQQYamunabaiY,Manybai(lS^9), 
23 Bom. 608, at p. 611 ; 1 Boift. 
L. R. 95. As to the Bengal school, 
see ante, p. 218. 

® ToUempudi Venkataratnam v. 


Tottempadi Seshamma (1903), 27 
!Mad. 228 ; Somasundara Mudaliar v. 
Ganga Bisaen Soni (1904), 28 Mad, 
386 (lucoine dt*rivcd from Government 
service). This would not include 
exertions as manager, Sheo Dyal 
Tewarec v. Judoonath Tewaree (1868), 
9 W. R. C. R. 61, at p. 64. As to 
earnings by a prostitute, see Chandra* 
reka v. Secretary of State (1890), 14 
Mad. 163 ; Boologam v. Swornam 
(1881), 4 Mad. 330. 

® Nuraingh Dass (Rai) v. Narain 
Doss (Rai) (1871), 3 N. W. P. H. C. 
217, at p. 235. As to a policy of 
insurance, sec Rajam^na v. Ramakri- 
ahnayya (1905), 29 Mad. 121. 

Tottempadi Venkataratnam v. 
Tottempadi Seshamma (1903), 27 

Mad. 228 ; Soobuns Lai v. Hurbuna 
Lai (1805), 1 Ben. Sel. R. 91 (new 
ed. 121) ; Purtah Bahaudur Sing v. * 
Tilukdharee Sing (1807), 1 Ben. Sel. 
R. 179 (new ed. 236) ; Koul Nath 
Singh v. Jagrup -Singh (1830), 5 Bon. 
Sel. R. 12 (new ed. 14). 

® See Chahildas Lallubhai v. Ramdas 
Ch<ihilda$ (1909), 11 Bom. L. ft. 606. 
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double share on partition,^ no such share being given in case of 
the common stock being only improved or augmented.® 

It has been suggested ® that the extra share allotted to the 
acquirer may be treated by him as self-acquired. 

Whether this limitation will b€ accepted by the Judicial Committee 
or will be adopted in the other Provinces may be open to question. 

Mr. Mayne ^ says that the text of Vasishta,® 0 %. which it is founded, 
“ probably applied originally to self- acquisition properly so called, and 
that it cut down the rights of a self-acquirer, instead of enlarging the 
rights of one who has made use of common property. The Smriti Chandrika 
and Madhaviya both restrict the text to the gains of learning, when con- 
sidered to be partible in consequence of the education from which they 
sprung having been imparted at the expense of the family.® The general 
principles laid down by Vijnanesvara seem to exclude the idea that any 
special and exclusive benefit can be obtained to any co-heir by a use of 
the family property.*^ Mr. W. Macnaghten states that under Benares 
law no such benefit can be obtained, whatever may have been the personal 
exertions of any individuals, but that the rule did not exist in Bengal.” ® 

Under the Bengal school of law the father takes a double share in 
acquisitions made by a son ; if they have been made by the use of joint 
funds the father and the acquirer take two shares each, and the rest of 
the brothers one share each ; but if made without the use of joint funds 
the acquisitions are divided half and half between the father and the 
son. A father claiming a share of property acquired by^his son is not 
bound to allow the son any share of the ancestral property in his hands.® 


^ Shco Dyal Tewaree v. Jvdoonath 
Tewaree (1868), 9 W. K. C. K. 61, at 
p. 64 ; Sree Narain Jiprah v. Gooro 
Persh^ Berah (1866), 6 W. R, C. R. 
219 ; Lai Chand ^/uuv v. Swarnamoye. 
Daai (1909), 13 C. W. N. 1133; 
JSoorjeeirwiiey Dossee (Sreemulty) v. 
Denobundoo Mullick (judgment of 
inSupreme Court, 1855), 6 M. 1. A. 526, 
at p. 539 ; Oolab Chand v. Goluk 
Monee Dossee (1843), Fulton, 165; 
Jadumani v. Qangadhar Seal, Boul. 
600 ; “ Vyavastha Darpana ” (2nd 

ed.), 521 ; Gudadhur Serma v. Ajod- 
hearam Chotvdry (1794), 1 Ben. Sel. 
R. 8 (new ed. 7) ; Koshul Chukurwuity 
v. Radhanath Ghukurwvity (1811), 1 
Ben. Sel. R. 336 (new ed. 448) ; 
Purtab Bahaudur Sing v. Tilukharee 
Sing (1807), 1 Ben. Sel. R. 179 (new 
ed. 236) ; Kripa Sindhu Paijoshi v. 
Kanhaya Acharya (1833), 5 Ben. Sel. 
R. 335 (new ed. 393) ; “ Mitakshara,” 
ohap. i. 8. 4, para. 29 ; “ Dayabhaga,” 
chap. ii. para. 41 ; chap. -vi. s. 1, 
paras. 14, 28. See ante, p. 237. 


® “ Mitakuhara,” chap. i. s. 4, 
X)aras. 30, 31. 

® Bhattacharya’s “ Hindu Law,” 
2nd ed., p. 228. It cannot be said to 
have been acquired without detri- 
ment to the paternal estate : ante, 
p.«239. 

* “ Hindu Law,” 7th ed., p. 361. 

® “ And if one of the brothers has 
gained something by his own effort, 
he shall receive a double share,” 

Vasishta,” xvii. 51 ; “ Mitakshara,” 
chap. i. 8. 4, para. 29 ; “ Daya- 

bhaga,” chap. vi. s. 1, paras. 27>29. 

® “ Smriti Chandrika,” chap. vii. 
para. 9, and see futwah in 2 William 
Macnaghten, 167. 

’ “ Mitakshara,” chap. i. s. 4, 
paras. 1-6. 

* 1 Wm. Macnaghten, 52; 2 Wra. 
Macn. 7 n., 158, 160 n., 162 n. 

® Wooma Soonduree Dossee v. 
Dwarka 'Nath Roy (1868), 11 W. R. 
C. R. 72 ; Dharma Das Kundu v. 
Amulyadhan Kundu (1906), 33 Calc. 
1119, at p.iai26 ; 10 C. W. N. 765. 
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This rule has no application when the son has Bepara4«ed froin his 
father.^ 

(6) Property acquired as “ gains of science/’ * i.e. by the ^ 
practice of a (learned) profession or occupation, where the 
property of the family has not b^en used for acquiring such 
property, or in the special education, which was necessary for 
the purpose of pracfising such profession.® 

A mere general education or maintenance, even during the time of 
the acquisition,^ at the expense of the family, would not, apparently, 
make the profife of the profession coparcenary property,® but a special 
education for the particular profession would stand upon a different 
footing. 

(c) Gifts on marriage ® or on other occasions,'^ and bequests. Gifu and 

bequests. 


In the latter case reliance was placed 
on the case of Sreenmain Berah v. 
Oooro Perslutd Berah (1806), 6 W. R. 
C, R. 219, but the question of the 
father’s right did not arise in that 
case. Macnaghjpn’s “ Hindu Law,*' 
vol. ii. pp. 163, 164 ; Sircar’s “ Vya- 
vastha Darpana,*’ 2nd ed., pj!. 447- 
456 ; “ .Dayabhaga,” chap, ii, par.i. 
7]. • 

^ See Anurul Mohiin Paul Choivdhry 
V. Sluiiaasoondery {Sreemutty), W. R. 
1864, C. R. 352. 

® “ Manu,” chap. ix. para. 206 ; 
“ Narada Smriti,” chap, ix. para. G. 
The word which was translated by 
Colobrooke as “gains of science “ ^is 
said to be literally “ learning money,” 
and to have meant money acquired 
by the teaching of the Vedas, K. 
K. Bhattacliarya’s “ Joint Hindu 
Family,” pp. 661-667. ' 

® See cases in note 4, post, 

* Strange’s “ Hindu Law,” i. 214, 
215 ; “ Dayabhaga,” chap, vi, s 1, 
paras. 44-50. See Durvasula Qangad- 
harudu v. Durvasula Narasammah 
(1872), 7 Mad. H. C. 47, at p. 49 ; Chu- 
lakonda Alaaani v. Chalakonda BcUna^ 
chalam (1864), 2 Mad. H. C. 56, at 
p. 76 ; Chellaperoomall v. Verraperoo- 
mall, 4 Mad. Jur. 54, 240, referred to 
in Maync’s “ Hindu Law%” 7th ed., p. 
355. 

® Durga Dal Joahi v. Ganesk Dat 
Joshi (1910)9 32 All. 305 (earnings as 

H.L. 


astrologer) ; Laksman Mayaram v. 
Jamnabai (1882), 6 Bom. 225 (earn- 
ings in government employment) - 
Krishna} i Mahadev Mahajan v. Moro 
Mahadev Mahajan (1890), 15 Bom. 
32 (earning as Karkun [agent in 
financial or revenue collections]) ; 
DhunookdJtaree Lall v. Gunput LaU 
(1868), 11 B. L. R. 201 note; 10 
\V. R. C. R. 122; Valloo Chetty 
{Panlieni) v. Sooryah Chetty (Pauliem) 
(1877), 4 1. A. 109, at pp. 117, 118; 
1 Mad. 252, at pp. 261, 232 ; Lachmin 
Knar v. Debi Prasad (1897), 20 All. 
435 (a case of money earned as a 
commiBsariat officer) ; Boohgam v. 
Sicornam (1881), 4 Mad. 330 (where 
it was attempted to treat the earnings 
of a dancing-girl as joint property) ; 
Manchha {Bai) v, Narotam Das, 
(1868), 6 Bom. H. 0. A. C. 1 (earnings 
as vakil) ; see Durvasula Gangadharadu 
V. Durvasula Naxasammah (1872), 7 
Mad. H. 0. 47 ; Avayambal v. Kama- 
lambal, 19 M. L. J. 65. 

® Adhar Chandra Chatter jee v. 
Ndbin Chandra Chatte^ijee (1907), 12 
C. W. N. 103 ; Beharee LaU Boy v. 
Lall Chunder Boy (1876), 25 W. R. 
C. R. 307. 

^ ScQ “ Mitakshara,” chap. i. s. 4, 
para. 2. “ Manu ” (chap. ix. para. 

206) includes gifts preset ted as a 
mark of respect to a guest ; “ Narada ” 
(chap. xiii. paras. 6, 7) includes gifts 
by father and mother, « 


R 
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The payment of the marriage expenses out of coparcenary property 
does not render the marriage gifts joint property.^ 

As to habuana grants of ancestral property, see ante, p. 232. 

As to gifts and bequests to a son in cases governed by the Mitakshara 
school of law, see ante, pp. 235, 236. 

As to gifts and bequests to the joint family, see ante, p. 231. 

Grants by (d) Grants of property made by Government,* whether to 

Government. , . 

a stranger or to a kinsman of a former owne>r of the land, unless 
, it appears from the grant that it was to enure for the benefit 
- of the family,® or where the grantee has constituted himself a 
trustee for the family,^ or where there has been a family arrange- 
ment,® or apparently where a family custom has treated them 
as joint.® 

The quality of the estate in regard to its descendibility would not 
primd facie, be altered by the regrant.^ 

Recovery of. (c) Coparcenary property which had been lost to the family,® 

1 Sheo Gobind v. STiam Narain (1899), 23 Mad. 47. 

Singh (1875), 7 N. W. P. 75. » Hurpufahad v. Sheo Dyal (1876), 

• Katarna Natehiar v. Itajah of 3 I. A. 259 ; 26 W. R. C. R. 55 ; 
Shivagunga (1863), 9 M. I. A. 643, Qovind Rao (Sri Vahant) v. Sita 
at p. 610 ; 2 W. R. P. C..31, at p. Ram Keaho (1898), 25 1. A. 195 ; 21 
38 ; Beer Pertah Sahee (Bahoo) v. All. 63 ; 2 C. W. N'.‘ 681. As where 
Rajevder Pertab Sahee (Maharajah) tlie grant merely operated as an 
(1867), 12 M. 1. A. 1, at p. 34 ; 9 ascertainment of the claim for 
W. R. P. C. 15, at p. 21. Soo Raja revenue, and a release of the re- 
,Jee Bahadur Qam (Raja) v. Partha- versionary right of the Crown, Na- 
aaradhi Appa Row (1902), 30 I: A. rayana v. Chenjalamma (1886), 10 
14 ; ‘26 Mad. 202 ; 8 C. W. N. 105. Mad. 1. See Radhabai v. H^aruxrav 
rSee Soohraj Koowar (Mussumat Thu- (1879), 3 Bom. 151. 
hradn) v. Government (1871), 14 M. I. * Bee Hardeo Bux (Thakoor) v. 
A. 112 ; Hurpurahad v. Sf (£0 Dyal Juwahir Singh (Thakoor) (1877), 4 
<1876), 3 I. A. 259 ; 26 W. R. C. R^ I. A. 178 ; 3 Calc. 522 ; 6 I. A. 161 ; 
46 ; Brij Indar Bahadur Singh v. Sookraj Koowar (Mweaumat) Thukrain 
Janki Koar (Ranee)' (1877), 5 I. A. v. Government (1871J, 14 M. 1. A. 
1 ; Shere Bahadur Singh (Thakur) v. 112 ; Share Bahadur Singh (Thakur) 
Dariao Kuar (Thakurain) (1877), 3 \,^Danao Knar (T}iakurain).(lWll), 
Calc. 646. See Jaganalha v. Rama- S Calc. 645; Bamanund Koer (Tha^ 
hhadra (1888), 11 Mad. 380; Ram kurain) v. Raghunath Koer (Thahir- 
Nundun .Singh v. Janki Koer (Ma~ rain) (1881), 9 I. A. 41 ; 8 Calc. 769. 

liorani) (1902), 29 1. A. 178, at * See Kedar Nath (Maharaj) v. 

p. 193; 29 Calc. 828, at p.’ssi; Baton Singh (Thakur) (mO), Zll: A. 

7 C. W. N. 67, at p. 72 ; 4 Bom. L. R. 161 ; 32 All. 416 ;* 14 C. W. N. 986 ; 

664. As to a sale by Government of 12 Bom. L. R. 656. 
property which had been claimed as an * See Madhhrav Mamhar v. 

escheat, see Mallah v. Puruajiothama marem Keahav (1890), 16^Bom. 619. 

(1889), 12 Mad. 287. As to the ^ See Venkata^ Naraaimka Appa 

enfranchisement of an inam, see Gun- Row (Sri . Rajah) v. Rangayya Appa 
naiyan v. Kamakchi Ayyar (1902), Bow (Sri Rajah) (1906), 29 Mad. 437. 
26 Mad. 339, and cases l^ere cited ; ^ This does not ap^ly to a case 

Svbharaya Mudedi v. Kamu jChetti wheife the property was held by a 
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otherwise than by voluntary and valid alienation,^ but recovered 
by an individual member without the aid of tho family property ® 
from a stranger holding adversely to the family.® 

There- must have been an express or implied abandonment 
of their rights by the coparcener), and the coparceners must 
have been in a position to sue.* 

Where the property recovered under these conditions con- 
sists of land,® the reeoverer, except perhaps he be the father, is 
not entitled to the jiroperty absolutely, but he is entitled on 
pai'tition to take one-fourth share as a reward for the recovery, 
and he has to share the remainder with his brethren.® 

Where the reeoverer is the father, the Mitakshara would 
apparently give him the whole of the property',’ but the Bengal 
authorities are said to make no distinction between a recovery 
by the father or one by another coparcener.® 

The redemption of property is not a recovery nithin the meaning of 
this rule.® 


person claiming to be a member of the 
family, Bwsessur Chwokerhuity v. Seeiid 
Chundcr Chiicl'ffirbuity (1868), 9 W- K. 
C. R. 69 ; S. C^. 8 W, R, C. R. 1 J. 

^ Bajtiba v. Trhnhak Viehvanath 
(1900), 34 Bom. 106 ; 11 Bom. L. R. 
1122 , 

* ‘‘ Yajiiavalkya,” Bk. ii. v. 119 ; 
“ Mitakshara,” ehap. i. a. 5, para. 11 ; 
“ Manu,” chap. ix. para. 209 ; Bolakee 
Sahoo V- Court of Wards (1870), 14 
W. R. C. R. 34 ; Naraganti AtHttm- 
magaru v. enkatashalapatt Nayani- 
varu (1881), 4* Mad. 250, at p. 259. 

® Naraganti Achaminagaru v. Ven- 
katachalapcUi Nayanivaru (1881), ^ 
Mad. 250, at p. 259. 

* Ibid., Visalatchi Ammal v. Anna- 
samy Sasiry (1870), 6 Mad. H. C. 
150 ; JuymoJutndaa Mangaldas v. Sir 
Mangaldas Nathvbhoy (1886), 10 Bom. 
528, at p. 551 ; Simmnarain Singh^'v. 
Bnghodburdyal (1877), '3 Cdlc. 508, 
at p. 511 ; 1 0. L. R. 343, at pp. 
345, 346. See also Bissea^r Ghtucker- 
hiUiy V. Seetul Chunder ChuckerbiUty 
(1868), 9 W. JR., C. R. 69 ; S. C. 
(1867), 8 W. R. C. B. 13. ^ 

® K. Ki. Bhattacharya C* Law Re- 
lating to the Joint Hindu* Family,” 
p. 661) considers that this distinction 


only applies to ara.ble land. 

^ Mitakshara,” chap. i. s. 4, para. 
3 ; Colebrooke’s “ Digest,” vol. iii. 
p. 365 ; “ Daya-rKrama Sangraha,” 
chap, iv. R. 2, para. 9. See Nara- 
ganti Ackammagaru v. Venkatachala- 
pati Nayanivaru (1881), 4 Mad. 250, 
at p. 259. Where the property 
, is impartible, the reopvercr would 
apparently be entitled to a reward. 
Ibid., pp. 259, 260. 

\ Chap. i. s. 5, para. 11. 

® Mayne’s “ Hindu Law ” (7th ed.), 
pp. 360, 361, citing Dayabhaga,” 
chap. vi. B.* 2, paras. 36-39 ; “ Da5’d- 
Krama Sangraha,”. chap. iv. s. 2, 
paras. 7, 8 ; William Macnaghten, 
vol. i. 52 ; William Maciiaghten, vol. ii. ' 
157. With tho exception perhaps of tho 
statement in 1 William Macnaghten, 
these are authorities of the Bengal 
school, in which the distinction could 
not be made. In Bolctkee Sal^ .v« 
CouH of Wards (1870).. 14 W. R. C, 
R. 34, the right of the father to the 
whcle was maintained, but the ques- 
tion as to his bfeing entitled only to 
an extra share does not seem to have 
been raised. 

^ Visakdehi Am^nal v. AnruiAamy 
Sastry (1870), 5 Mad. H. C. 150- 
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The use of family money for the purpose of recovering such property 
does not necessarily make it joint.^ 

(/) In a case governed by the Mitakshara school of law, 
property inherited by obstructed inheritance {Sapratihandha),^ 
•Le. from some person other /han a natural or adopted father, 
father’s father, or father’s father’s father.® 

Property inherited by a single son fronr^his mother would 
apparently not be coparcenary property, but the question is by 
no means clear. 

As to property inherited by several sons, see ante, pp. 230, 231. 

As pointed out by Mr. J. C. Ghose,^ according to the Smritis it is 
only in property derived from a paternal grandfather that the sons have 
equal rights with the father. 

In Karuppai Nachiar v. Sankanarayan Chetiy (1903), 27 Mad. 300, 
the Madras High Court held that sons inheriting from a mother took as 
tenants in common, but this is, it is submitted, not in accordance with 
the views of the Judicial Committee in Venkayamma Garu (Raja Chdikani) 
V. Venkatarc^naiwyatnrna (Raja Chelikani), 29 I. A. 156 ; 25 Mad. 678 ; 
7 C. W. N. 1 ; 4 Bom. L. R. 657, ante, p. 230. 

As to property inherited from a maternal grandfather, see ante, 
pp. 232, 233. 

Under the Bengal school, inherited property, from whomso- 
ever it be inherited, is the separate j)roperty of a male heir. 

{g) Accretions io separa<.e property of any kind and savings 
therefrom, and property purchased with the income thereof, or 
from the proceeds thereof.^ 

A member of a joint family claiming property as separate 
must show of what the separate property consists,® and that it 
was his separate acquisition.'^ 


^ BacheJu) Kuwar v. Dharmn Das 
(1906), 28 All. 347. 

^ Ante, p. 233, note 6. 

® Atar Singh v. Thakar Singh 
(1908), 25 1. A. 206 ; 35 Calc. 1039 ; 
12 C. W. N. 1019 ; 10 Bom. L. R. 
790 ; Gurumurthi Reddi v. Gurammal 
(1908), 32 Mad. 88; 2'imannacharyn 
V. Balacharya (1903), 4 Bom. L. R. 
457 ; Nund Coomar Loll (Baboo) v. 
Razeeoddeen Hoesein (1872), 10 B. 
L. R. 183; 18 W. R. C. R. 477; 
yallatamhi Ghetti (Rayadur) v. Mu- 
kunda Ghetti (Rayadur) (1868), 3 
Mad. H. C. 455 ; Saminadha Pillai v. 
Tfuingathanni (1895), 19 Mad. 70; 
Lochun Singh v. Ncmdkarec Singh 


(1873), 20 W. R. C. R. 170; Pitam 
Singh v. Vjagar Singh (1878), 1 All. 
651 ; Jawahir Singh v. Guyan Singh 
(1868), 3 AgraH. C. 78. See Ghose’s 
“ Hindu Law,” 2nd ed., pp. 375, 376. 

* “ Hindu Law,” 2nd ed., p. 375, 
see “ Mitakshara,” chap. i. s. 4 ; and 
Karuppai Nachiar v. Sankanarayam 
Chetty (1903), 27 Mad. 300, at p. 307. 

^ See Booniali Lall (Bukshee) v. 
Dewkee Nundun Lall (Bukshee) 
(1873), 19 W. R. C. R. 223. 

® Oane Bhive Pardb v. Kane Bhive 
(1867), 4 Bom. H. C. A. C. J. 169. 

’ Bipro Prosad Mytee v. Kenae 
Doyee (1866), 3 W. R. C. R.166 ; S. C. 
on remand, 5 W. R. G. R. 82. 
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As to the presumption with regard to the family being joint, 
see ante, pp. 214-217. 

Property ^ purchased, either at a private sale or at a sale rifcpept^ in 
in execution of a decree of a Civil Court, ^ or held by or in the coparcener, 
name of, or settled with ® a coparcener in a family which is 
joint in estate,* is, if held in a manner not inconsistent with the 
property being jcJint, presumed, apart from special circum- 
stances, to have belonged to the coparcenary at the time of its 
acquisition.® 

There is no similar presumption in the case of property purchased by Dependent 
or in the name of dependent members of the famil 5 % who have no vested n'®^bers. 
interest in the joint family, as, for instance, a son in-law living in the 
house,® a wife,’ under the Bengal school of law a son when the father is 

1 This includes money due on a 23 W. R. C- R. 422; Heera LaU 
bond, Kalee Sunkur Bhadooree v. Boy v. Bidyadhur Roy (1874), 21 

Eahan Chunder Bhadooree (1872), 17 W. R. C. R. 343 ; Ca-'isuimhhoy Ahmed- 

\V. R. C. R. 628. hhoy v. Ahinedbhoy Hvhiblioy (1887), 

** Hari Singh v. Sher Sin^ (1909), 12 Bom. 280, at p. 309; Annurdo 

31 All. 282. Mohun Boy v. Lamb (1862), Marsh, 

* Huro Soonduree Delia v. Doorga 169 ; 1 Hay, 374 ; Hail Singh v. 

Doss BhuitachBrjee (1871), 16 W. R. Dobee Singh (1870), 2 N. \V. P. 308; 

C. R. 265. Nursingh Doss {Rat) v. Narain Dasj^ 

^ They may Save separated in food (Rai) (1871), 3 N. W. P. 217 ; S. C. 
or worship, ante, p. 215. • on appeal (1876), 26 W. R. C. R. 17 ; 

® Dhurm Dm Pandey v. Shama- Gojicekrist Gosain v. Gungapersaud 

soondri Dihiah (1843), 3 M. 1. A. 229, (rWam(1864), 6M. I. A. 53 ; Subhayya 

at p. 240 ; 6 W. R. P. C. 43, at p. 44 ; v. Surayya (1887), xO Mad. 251; 

Prankiahen Paul Chowdhry v. Mo- v. C/iellamraa (1886), 9 Mad. 

ihooramohun Paul Chowdhry (1865), *477 (where waste lands were brought 

10 M. I. A. 403; 5 W. R. P. C. 11; under cultivation); Gopee Loll v. 

Biasessur Lall Sahoo v. Luchme^ir Bhugwan Doss {Mohunt) (1869), 12 

Singh {Maharajah) (1879), 6 I. A. W. R. C‘. R. 7 ; Narayan Deshpandev. 

233, at p. 236 ; 5 C. L. R. 477, at p. Anaji Deshpande (1880), 5 Bom. 1.30 ; 

479 ; Cheeiha {Musaumat) v. Miheen Nihnoney Bhooya v. Gunga ^arain 

Lai {Baboo) (1867), 11 M. I. A. 369; Shahur Roy (1864), 1 W. R. C. R. 

Luximan Row Sadasow v. 334. See Balaram BJuiskarji v. 

Row Bajee (1831), 2 itnapp. 60; 5 Ramchandra Bhaskarji (1898), 22 

W. R. P. C. 67 ; Kanhia Lai v. Debi Bom. 922 ; Shib Pershad Chuckerbutiy 

Das (1899), 22 All. 141; Yanuniula v. Gunga Monee Debee (1871), 16 

Venkayama {Stree Rajah) v. Yanumula \V. R. C. R. 291 ; Deela Singh v. 

Boochia Vankondora {Stree Rajah) Toofanee Singh (1864), 1 W. R. C. R. 

(1870), 13 M. I. A. 333; 13 W. R, 306; Beharee Lai {Lalla) v. Modko 

P. C. 4; Bodh Sing Doodhooria v. Pershad (Lalh) (1866), 6 W. R. C. R. 

Qunesh Chunder Sen (1873), 12 69. 

B. L. R. 317, at p. 327 ; 19 W. R. ® Dossee Monee Dossee v. Rntn 

C. R. 366, at p. 367 ; Prannath Chand Mohur (1867), 7 W. R, C. R. 

Chowdhry v. Kashinath Roy Chowdhry, 249. 

W. R. 1864, C. R. 169; Ramphul ’ Chowdrani\.Tanny KanJlh Lahiri 
Singh v. Degnarain Singh (1881), 8 Choudry (1882), 8 Calc. 646. This 

Calc. 617; 10 C. L. R. 489; Jugo- decision was reversfjd on tlie facts, 

dumba D^ia v. Rohinee Dcha (1875), Dharani Kani Laliiri v. Kristokuman 
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alive,' or a female member of the family ; * but where the property had 
been purchased by the managing members in such name the presumption 
might arise.^ 

“ In the case of an ordinary Hindu family who are living 
together, or have their entire^property in common, the presump- 
tion is that all that any one member of the family is found in 
possession of belongs to the common stock. tThat is the ordinary 
presumption, and the onus of establishing the contrary is thrown 
,on the member of the family who disputes it.’* ^ 

“ The fact of the Hindu family is enough to put the purchaser upon 
inquiry, and if he deals with a single member without obtaining proof that 
the property is separate property he does so at his owm risk.” ® 

There has been some conflict as to whether it is necessary for the 
person claiming the property as joint to prove that there w^as a nucleus 
of family property from which the property in question might have been 
acquired, or whether mere proof that the acquirer was at the time of the 
acquisition a member of a Hindu family is not sufficient.® Mr. Mayne ' 

(1886), 13 I. A. 70; 13 Pal Chowdhry v. Auhhil CfiMnder 
Calc. 181. See Bindoo Bashince Banerjee (1876), 25 W. R. C. R. 232 ; 
Dehee v. Peuref Mohun Bose (1866), Vedavalli v. Narayana (1877), 2 Mad. 
6 W. R. C. R. 312. 19 ; Tara Churn ModLerjee v. Joyna^ 

^ Sarada Prosad Ray Y. Malmnanda rain Mookerjee (1867), 8 VV, R. C. E. 

Ray (1904), 31 CJalc. 448. 226. In the followinjJ cases a different 

* Narayana v. Krishna (1884), 8 view was entertained : Dwarkaprasad 

Mad. 214. V. Jamnadas (1910), 13 Bom. L. R. 

® Sec Chaad llurree MaUec v. 133 ; Bholanath Mahta v. Ajoodhia 
Norendro Narain Roy [Rajah) (1873), Persad Sookvl (1873), 12 B. L. R. 336 ; 
19 W. R. C. K. 231. The purchase 20 \V. R. C. R. 05 ; Denonath Shaw 
was made by the managing member v. Uurrynamin Shaw (1873), 12 

in the name of the family priest. B. L. R. 349 ; Kristo Ghunder Kur- 

* Banvx)o v. Kashee Ram (1877), 3 mokarv. Rughoonath Knrmokar{lS^T3), 

Calc. 315, at p. 317; Svdanund 12* B. L. R. 352, note; Hurish 
Mohapattur w Soorjo Monee Dayee Chunder Doss v. Goiiree Per shad 
(1869), 11 W. R. C. R. 436. This (7/m«crjee (1871), 16 W. R. C. R. 162 ; 
presumption applies also to the case Khilut Chunder Ohose v. Koonj LaU 
where the property has passed by JJhur (1868), 11 B. L. R. 194, note; 
sale into the hands of third parties 10 W. R. C. R. 333 ; Radhika Prasad 
and has been redeemed by private Dey v. Dharm-a Dasi Debi [Mussumat) 
purchase by a coparcener; Oooroo (1869), 3 B. L. R, A. C. 124; 11 
Pershad Roy v. Dehee Pershad Tewaree W. R. C. R. 499. See Pran Kristo 
(1866), 6 W. R. C. R. 58. Mojoorndar v. Bhageerutee Gooptia 

® Shihosoondery Dossee v. Rakhall (Sreemutty) (1873), 20 W. R. C. B. 

Doss Sirkar (1864), 1 W. R. C, R. 38. 158 ; Chundro Tara Deha v. Buksh 

The following cases assert that it Ali (1869), 11 W. R. C. B. 305; 

is unnecessary to prove a nucleus : Hmish Chunder Mookerje§ v, Mokhoda 

Tarvek Chunder Poddar v. Jodeshur Dehia (1872), 17 W. R. C. B. 564 ; 

Chunder Koondoo (1873), 11 B. L. R. Svdanund MohapaUur v. Soorjo 

193; 19 W. R. C. R. 178; Gobind Monee Dayee (1869), 11 W. R. C. R. 

Chunder Mookerjee v. Doorgaperead 436, at p. 438. 

Bahoo (1874), 14 B. L. R. 337; 22 ^ “Hindu Law,” 7th ed., pp. 367, 

W. R C. R. 248 ; Shushes Mohun 368. 
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seeks to reconcile these decisions by pointing out how the burden of proof 
varies in accordance with the nature of the claim to separate property. 

In a recent case the AUahabad High Court ^ has laid down that inMitak- 
shara cases proof of nucleus is necessary^ but that none is necessary in ** 
cases governed by the Dayabhaga. The judges relied on the decision 
in Sarada Proaad Ray v. Mahananda Bm (1904), 31 Calc. 448, but in that 
case, which was governed by the Bengsd school, the property was acquired 
during the lifetime of the father, and therefore there was no presumption 
that the property wa^ joint.® 

It is obvious that there may be joint property without a pre-existing 
nucleus.® 

It is difficult, if not impossible, to lay down a rule which will suit the 
circumstances *of each case, but every weight must be given to the practice 
of sharing property in common as members of a joint family which 
prevails among Hindus. It rarely happens that a case depends upon the 
mere necessity to prove the existence of a nucleus of family property. 

When it is proved that there was family property, the fruits of which 
were capable of providing for the acquisition of the property in que.stion, 
it is clear that the burden is upon the person who alleges that the property 
was a separate acquisition.^ 

The absence of a nucleus may be a factor of considerable importance 
for the purpose of determining a question as to whether property was a 
separate acquisition.® 

The faot^hat the property had increased during a long period to a 
considerable value from a small nucleus ot family property is not sufficient 
to rebut the presumption that it was all family property.® 

The purchase of property in the name of one coparcener, or Use of nam© 
the use of his name in documents relating to the property,’ or inember^^^^ 
the carrying on of law suits by him alone,® or an entry of his 


1 Qovind Chandra Das v. Radha 
Kristo Das (1909), 31 All. 477. .See 
also Ram Kishen Das v. Tnndc^ Mai 
(1911), 33 All. 077. 

® Ante, p. 212. 

® See Karsondas Dluiramsey v. 
Oangabai (1908), 32 Bom. 479 ; JO 
Bom. L. R. 184 ; LaldUs Narandas v. 
Molibai (1908), 10 Bom. L. R. 175 ; 
ante, p. 230 ei seq. 

^ Lai Bahadur v. Kanhaia Lai 
(1907), 34 I. A. 65^ 29 All. 244 ; 
11 C. W. N. 417 ; 9 Bom. L. R. 697 ; 
Anandrao Ounputrao v. Vcbsantrao 
Madhavrao (mOT-l^ 34 Mad. 262, note ; 
11 C. W. N. 478 ; 9 Bom. L. R. 696. 
See Tara Churn Mookerjee v. Joy- 
narain Mookerjee (1867), 8 W. R. 
C. R. 226. 

® Bhagvbai v. Tukaram (1906), 7 
Bom. L. R. 169. 

® ToUempudi Venkatarainajn v. Tot- 


tempudi Seshamma ( 1903), 27 Mad. 228. 
’ Ante, p. 245. Dhurm Das Pandey 

V. Shama Soondri Dibiah (1843), 3 
M. I. A. 229, at p. 240 ; 6 W. R. P. C. 
43, at p. 44 ; Janokee Dassee v. Kisto 
Komvl Singh (1862), Marsh. 1 ; Deela 
Singh v. Toofanec Singh (1864), 1 

W. R (’. R. 306; Beharee Lai {Lalla) 

V. Modho Pershad {Lalla) (1866), 6 

W. R. C. R. 69; Runjeet Singh v. 
Madvd Ali (1868), 3 Agra, 222; 
Shibosoondery Dossee v. RakhaU Doss 
Sirkar (1864), 1 W, R. C. R. 38; 
Mun Mohinee Dabee v. Soodamonee 
Dabee (1865), 3 W. R. C. R. 31. See 
Umrithnath Chowdhry v. Qoureenath 
CUwdhry (1870), is' M. I. A. 642; 
6 B. L. R. 232 ; 16 W. R. P. C. 10 ; 
Vedavalli v. Narayana (1877), 2 Mad. 
19 

Deela Singh v, Toof<mee Singh 
(1866), 1 W. R. C. R. 306. 
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name in revenue records,^ does not by itself show that the 
acquisition was separate, or that there had been a separation, 
particularly where that member is the managing member of 
the family ; * but where a purchaser from such member has been 
misled, the family may, in som.e cases, be estopped from claiming 
the property as joint,® and in conjunction with other evidence 
of separation, or of separate acquisition, such evidence may be 
of importance.* 

. The presumption may be rebutted by showing that the 
property has been self-acquired from separate funds, without 
the aid of the coparcenary property, and that the property is 
held separately,® or by proof of separation before the acquisi- 
tion, or by proof that at the time of acquisition there was no 
family property out of which it could have been acquired,® or 
by proof of separation after the purchase, and exclusive posses- 
sion of the property thereafter,^ or by proof of the assent of 
coparceners to the property being treated as separate.® 

Evidence as to the source of the purchase-money is generally the most 
satisfactoiy mode of proof, but it is not indispensable.® «• 

Where it is admitted or proved that property imdispute was 
not originally coparcenary property or was not acquired by use 
of coparcenary funds,^^ or that a partition has already taken 
place,^® the burden lies upon the person alleging the property to 
be joint. 


^ Jmsoondah v. Ajodhia Persliad 
(1867), 2 Ind. Jur. N. S, 261. See 
Eeiva Prasad Sukal v. Deo Dutt Bam 
Sulcal (1899), 27 I. A. 39 ; 2 Calc. 
515 ; 4C.W. N. 582. 

* Kishen Komul Singh v. Jamkee 
Lessee (1862), W. R. Sp. No. 3 ; 1 
Ind. Jur. 0. S. 23. 

* See Gour Chunder Biswas v. 
Greesh Chunder Biswas (1867), 7 
W. E. C. R. 120, at p. 122. 

• See Bholanaih Mahta v, Ajoodhia 
Persad Soohd (1873), 12 B. L. R. 
338 ; 20 W. R. C. R. 65 ; Peary Loll 

V. Bhaujoot Koer (1862), W. R. Sp. 
N. 18. 

® Lokerwdh Surma v. Ooma Moyce 
Dabee (1864), 1 W. R. C. R. 107. 

• See Gunga Dhwr Cimtterjee v. 
Soorjo Nath Chatterjee (1871), 16 

W. R. C. R. 446. 


’ Bl^lanaih Mahta v. Ajoodhia 
Period Sookul (1873), 12 B. L. R. 
336 ; 20 W. R. C. R. 65. 

” See Kallianji v. Bezonji, 32 Bom. 
512 ; 10 Bom. L. R. 754. 

® See Dhurm Das Pandey v. Shama 
Sbondri Dibiah (Mussumat) (1843), 
3 M. I. A. 229 ; 6 W. R. P. C. 43 ; 
Dhunookdharee Lall v. Gunput Lall 
(1868), 11 B. L. R. 201, note; 10 
W. R. C. R. 122 ; Bholanath Mahta v. 
Ajoodhia Persad Sookul (1873), 12 
B. L. R. 336 ; 20 W. R. C. R. 85. 

See Atar Sir^h v. Thakar Singh 
(1908), 35 I. A. 206; 35 Calc. 1039; 
12 C. W. N. 1049; 10 Bom. L. R. 
790. 

Narayan Babaji v. Nana Manohar 
(1870), 7 Bom. H. C. A. C. J. 153, at 
pp. 176, 177. 

Bam Ghulam ^ Singh v. Bam 
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Where property was in its origin a separate acquisition of Originally a 
an individual member of the family, the burden of proving ^quuluon. 
that it has become joint property, Le. that its character has ^ 
been changed by treatment,^ is on the person making the 
assertion.2 ^ 

There is no presumption that a family possesses any particular Possession of 
property,® or any* property at all.* A person who claims 
share in property as belonging to a joint family, of which he is 
admitted or has been proved to be a member, must prove eitbtT 
that the property was held or acquired by the members of the 
family as such,® or that the person in whose possession it is is 
a member of the family.® 

He may, of course, rebut evidence of self-acquisition b}’ 
evidence as to the source of the acquisition, or by other evidence 
tending to show that the property was joint. 

There is in India a considerable quantity of immovable pro- 
perty which is by custom impartible, in the sense lhat it 
always descends to a single heir. 

In most cSses such property is annexed to a raj, or principality, or 'palayam. 
to a palayam,^ to some other hereditary office ; but a custom of descent 
according to the law of primo^niture may exist by holachhr or family 
custom, although the estate may not be a raj or palayam} 


Bchari Singh (1895), 18 All. 90; 
Narayan Bahaji v. Nam Manohar 
(1870), 7 Bom. H. C. A. C. J. 153, at 
pp. 170, 177 ; Bam Oobind Koond v. 
Bossein Ali {Moidvic Syud) (1867), 7 
W. R. C. R. 90; Yinayak Nara^vh 
V. Datto OovM (1900), 25 Bom, 367 ; 
PrcTO Chund Dan v. Da^imJba Dthia 
(1871), 15 W. R. C. R. 238. 

^ Ante, p. 236. 

* See Yenkataramamyffmma Oaru 
(Sri Raja Chelikani) v. Appa Bau 
Bahadur Qaru (1897), 20 Mad. 207, at 
p. 220. This decision was sot aside on 
appeal (1902), 29 I. A. 156 ; 25 Mad. 
678 ; 7 C. W. IT. 1, but this dictum as 
to the burden of proof was untouched 
by the decision of the Judicial 
Committee. 

* See Obhoy Churn Ohoae v. Oobind 
Chunder Dey (1882), 9 Calc. 237. 

* Toolaeydas Ludha v. Premji Tri~ 
c/wmdckft (1888), 13 Bom. 61, at p. 66; 
Bamkiahan Daa v. Tinvda Mai (1911). 
33 All. 677. 


See Nauabhai GanpatrtfV Dhairyavan 
V. Achratbai (1886), 12 Bom. 122, at 
p. 131. 

® See Balaram Bhaakarji v. Ba7ri' 
Chandra Bhaskarji (1898), 22 Bom. 
922, at p. 931 ; ObJioy Churn Ghoae v. 
Gobind Chunder Dey (1882), 9 Calc. 
237. 

• Cases, ante, p. 246, note 4, and 
p. 247, note 7. A different view was 
entertained in Shin Golani. Sing v. 
Baran Sing (1868), 1 B. L. R. A. C. 
164, at p. 167, where ii was said, 
“ He must, at least, show that the 
defendants whom ho sues constitute 
a jtiint family, and that the property 
in question became joint property 
when acquired, or that at some period 
since its acquisition, it lias l>een 
enjoyed jointly by that family.’* 

^ “ A tract of country subject to 
a peUy chieftain,” Wilson's ” Glos- 
sary,'* 391. 

* Chintamun Singh (Chotedhry) v. 

Noti'lukho Kovwari {M iissavnit) 
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A private individual cannot create an impartible estate,^ or provide 
that it should always descend to a single heir.^ 

The following are instances where the custom of impartibility in the 
sense of the property being held by a single individual is to be found : — 
Raj- (a) Zomindaries, especiaUy in the Madras Presidency, partaking of 

the nature of a Raj or sovereignty.® 

Palayam. ( 5 ) Palayams (tracts of countr/’ governed by a Poligar or petty chieftain 

as a principality or Raj)^ in the Madras Presidency.® 

An estate which is neither a Raj nor a PalayaA may also by family 
custom bo impartible.® 

Grants by (c) Saranjams ’ or Jaghirs.® Although Saranjams are primd fade 

Government, impartible, they may bo originally partible, or become so by family usage.® 
Grants by Government, at any rate in the Southern Mahratta country, 
in the absence of any provision in the grant, or any custom would follow 
the ordinary rule of ancestral property,’® especially w^here they arc granted 
for the maintenance of the family.^’ There is no presumption that grants 
to the holder of an office are impartible.’^ 

As to the descent of jaghirsin the Punjab, see Act IV. (Punj. C.) of 1900. 
Desai. It has been held that land held as appertaining to the office of desai, 

who was formerly the officer employed in the Mahratta country in 
/ 

(1876), 2 1. A. 263 ; 1 Calc. 153; Vengama Naidoo {im),QU.L A. ^ ; 
Urjun Sing (Rawui) v. Ghunsiam 1 W. R. P. C. 30. 

Sing (Rawut) (1851), 6 M. I. A. 169. * Chiniaman Si7igh%{Ch)wd%fy) v. 

See Shyamanand Das Mohapatra v. NowlukJioKonwari(Mii8sa7nut){lS'76), 
Mamakanta Das Mohapatra (1904), 2 I. A. 263 ; 1 Calc.* 153 ; Shyama- 

32 Calc. 6 (reversed on the facts on na^d Das Mohapatra v, Rarm Kanta 
appeal, Rama Kanta Das Mahapatra Das Mohapatra (1904), 32 Calc. 6 ; 
V. Shamanand Das (Chowdhuri) (1909), Urjun Sing (Ravrut) v. Ghunsiam Sing 
36 1. A. 49 ; 36 Calc. 590 ; 13 C. W. N. [Rawut) (1861) 6 M. L A. 169. 

581 ; 11 Bom. L. R. 53); As to evi- ’ Grants generally of Revenue 

dence of the custom of primogeniture, made by Maratha sovereigns, see 
see Mohesh Chunder Dhal v. Satru- Wilson’s “ Glossary,” p. 465. Nara- 
ghan Dhal (1902), 29 I. A. 62; 29 yan Jagannath Dikshit v. Vasvdeo 
Calc. 343 ; 6 C. W. N. 459 ; 4 Bom. Viihnu Dikshit (1890), 16 Bom. 247 ; 
L. R. 372 ; Rama Kanta Das Maha- Ramchandra Mantri v. Venhatrao 
patra v. Shamaruind Das [Chowdhuri) (1882), 6 Bom. 698. 

(1909), 36 1. A. 49 ; 36 Calc. 590 ; 13 ® Grants by the Sovereign, see 

C. W. N. 581 ; 11 Bora. L. R. 630. Nilmoni Singh [Rajah) v. Bakranaih 
^ Pirojshah v. Manihhai (1911), 36 l&iwgr/i (1882), 9 I. A. 104; 9 Calc. 187. 

Bom. 53 ; 13 Bom. L. R. 963 ; see ® Madhovrav Manohar v. Atmaram 

post, p. 507. Keshav (1890), 15 Bom. 519. See 

^ Post, p. 506. Gopal Bari v. Ramakant (1896), 21 

* See Gavuridevamma Garu [Sri Bom. 458, at p. 460. 

Rajah Yenumala) v. Ramandora Ghiru Bodhrao Hunmont V- Nursing 

[Sri Rajah Yenumala) (1870), 6 Mad. Rao (1866), 6 M. I. A. 426 ; Pawiharut'- 

H. C. 93, at p. 105. See cases in dayyan v. Nilakandayyan (1883), 7 

Norton L. C. pp. 478-480. Mad. 191. 

* See Wilson’s “ Glossary,” p. 391, Visvanadha Naick v. Bungaroo 

® Kochi KaliyanaRengappaKalakka Teroomala Naick, Mad. Dec. of 1861, 

Thola U dayary. Kochi YuvaRengappa 74. See cases in Norton’s L. C. pp. 
Kalakka Thda Udayar (1905), 32 279, 478. 

I, A. 261 ; 28 Mad. 608 ; 10 C. W. N. Sethuramaswamiar v. Meru- 

95 ; Na/ragunty Lutchmeedavamah v. swamiar (1909), 34 Mad, 470, 
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superintending the collection of the Government revenues and other 
duties, is primd facie partible.^ 

There is similar authority with regard to the office of deshpande^ an Deahpande, 
hereditary revenue accountant of a district or a certain number of villages,^ JJkahmukh, 
and to the office of deahmukh, who is a district Revenue officer.^ 

On partition, however, the right ^ the officer to allowances for the 
performance of the duties of his office must be reserved.^ 

A mere arrangement for the convenient performance of the services 
of the officer is on a (fifferent footing from a custom.^ 

Where the services have been abolished, a family custom might still 
render the property impartible.® 

The terms of the grant might, of course, create impartibility.'' 

The office of Pattam, an office of dignity in a famil}^ governed by the Pattam. 
Aliya Satana law, is impartible.® 

(d) Service tenures, such as the ghaiwal ® tenures in Manblioom and Service 
Bheerbhoom,^® digwari tenures,^ ^ and those attached to village offices in 
Madras. 

“ Hereditaiy offices, whether religious or secular, are treated by the 
Hindu law writers as naturaUy indivisible ; but modern custom, w’hether 
or not it be strictly in accordance with ancient law, has sanctioned such 
partition as can bo hod of such projKirty, by means of a performance of 
the duties of the office, and the enjoyment of the emoluments by the 
different coparceners in rotation.” 

' Adn8hajff)a v. G^trushida^rpii rate of assessment in perpetuity to 

(1880), 7 I. A. 162 ; 4 Bom. 494 ; the holders and their descendants, as 

Shidhqjirav v. Naikojirav (1873), 10 long as the revenue is paid, although 
Bom. H. C. 228. • apparently no longer comiected with 

* Ramrao Trimhak Deahpande v. the performance of any particular 

Yeahvantrao Madhavrao Deshpande duty. — Reg. XXIX., 1814.” Wilson’s 

(1885), 10 Bom. 327. In this case “ Glossary,” p. 173. See Baden 

the custom of impartibility was es- Powell’s “ Land Sj^stems of British 
tablished. See Steele, p. 229. India,” vol. i. pp. 532, 582-587. 

* Gopalrav v. Trimbakrav (1880), 10 Ldanund Sing Bahadoor {Raja) v. 

Bom. 598. In that case also the cr^tom The Bengal Government (1855), 6 

of impartibility was established. M. I. A. 101, at p. 125 ; 1 W. R. P. C. 

® Adrishappa v. Qurushidappa 20; Hnrlall Singh v. Joraivun Singh 

(1880), 7 1. A. 162; 4 Bom. 494. (1837), 6 Ben. Sel. R. 1 09 (new edition. 

See Bom. Act III. of 1874, s. 8. 204). See Nilmoni Singh {Rajah) y. 

® See Gopalrav v. Trimlahng^v Bakranath Singh {\%%2), ^ I. A. 104; 

(1886), 10 Bom. 698. 9 Calc. 187 ; Doorga Pershad Singh 

* Radhabai v. Anantrav Bhagvant {Tekaet) v. Doorga Kooeree {Tekaetnee) 

Deahpande (1885), 9 Bom. 198 ; (1873), 20 W. R. C. R. 154. 

RoMrao Trimbak Deahpande v. Ye- Dnrga Pramd Singh {Sri Sri) v. 

shvanirao Madhavrao Deahpande Brajanaik Bose, decided by P. C. 21st 

(1886), 10 Bom. 327. February, 1912. 

’ See Chpal Hari v. Ramakani Alymalummavl Vencaioovien, 

(1896), 21 Bom. 458, at p. 462. 2 Mad. Dec. 85, referred to in Mayne’s 

® Timmappa Heggade v. MaJudinga “ Hindu Law,” 7th ed. 633 ; Rada v. 

Heggade (1868), 4 Mad. H. G. 28. Huaau Bhai (1883), 7 Mad. 236. 

® “ Lands granted either rent free * Mancharam v. Pranahankar 
or at a low rate of assessment to (1882), 6 Bom. 298, at p. 299. As 

public ferrymen or to officers guard- to priestly earnings, soc Bhatta- 

ing passes in the hills. In Birbhum cherya’s Law of the Joint Family,” 

the lands were granted at a fixed pp. 459-463 ; Khedroo Ojha v. Deo 
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(e) Grants made out of the revenues of an impartible estate for the 
maintenance of the junior members of the family and their direct male line 
(called in some parts of India hahmna grants).^ On the death of the last 
heir of the grantee these revert to the estate. 

Disoon- There seems to be no reason why a custom of impartibility 

should not be discontinued.® 

Savings from Property purchased from the income of ap impartible estate 

eBtates!^^^ governed by the Mitakshara school of law, and the savings from 

the income of such estate not appropriated by the owner, or 

disposed of by his will, will form part of the estate.® 

Notoopar- Except that it may be liable for the maintenance of the 
oenaiy ^ 

property. younger members of the family,* an impartible estate itself 
cannot be regarded as coparcenary property, inasmuch as by 
the custom of the family, it is held by a single individual.® 

It is the exclusive property of the owner, subject to any 
custom restricting his powers of alienation, and no other 
member of tKe family has any joint interest in it.® 

It was formerly considered that coparcenary property would include 
property which by custom is held and enjoyed by a singjp member of 
the family, but in which there was a right of survivorship.’ 

In a recent case in Bombay,® Jenkins, C.J., said thist “No doubt 


Ranee Koomar (Musminut) (18G6), 
6 W. R. C. R. 222 ; Becharam Baner- 
jee V. 7'hakoormonee Dehia {Sree- 
muttee) (1808), 10 W. R. C. R. 114. 

^ Durgadut Sin^h v. Rameshwar 
Singh Bahadur (Maharajah Sir) (1909), 
36 i. A. 176; 36 Calc. 943; 13 
C. W. N. 1013 ; 11 Bom. L. R. 901. 
As to the alienation of such grants, 
see ibid. 

* See ante, p. 26. 

® Sarabjit Partap Bahadur Sahi v. 
Indarjit Partap Bahadur Sahi (1904), 
27 AU. 203, at p. 252; Rajeawara 
Qajapaty Naraina Deo Mahurajulun- 
garu {Sri Sri Sri Rajah) v. Virapra- 
tapah Rvdra Qajapaty Naraina Deo 
Maltarajvlungaru (Sri Sri Sri) (1869), 
6 Mad. H. C. 31, at p. 41 ; Kotta 
Ramasmi Cheiti v. Bangari Seahama 
Nayanivaru (1881), 3 Mad. 145, at p. 
160 ; Parhati Kumari Debi (Srimati 
Rani) v. Jagadia Chunder Dhdbal 
(1902), 29 1. A. 82, at p. 98; 29 
Calc. 433, at p. 463 ; 6 C. W. N. 490, 
at p. 495 ; 4 Bom. L. R. 365. As to 
the private property of a Sovereign 


Prince, see Secretary of State v. Ka- 
machee Boye Sahaba (1859), 7 M. 1. A. 
476, at p. 537 ; 4 W. R. P. C. 42, at 
p. 45 ; Strange’s “ Hindu Law,” vol. 
ii. pp. 329, 330. 

* Laliteshwar Singh v. Rameahwar 
Singh (1909), 36 Calc. 481, at p. 483 ; 
13 G. W. N. 838, at p. 841 ; see Gur 
Perahad Singh v. Dhani Rai (1910), 
38 Calc. 182 ; 15 C. W. N. 49. 

^ It was held otherwise in Bawani 
Gi^ulam v. Deo Raj Kmri (1883), 5 
All. 542 ; but see below. 

® Zamindar of Karvetnagar v. Dosaji 
Varu (Sree Mahant) (1909), 32 Mad. 
429. 

’ See ante, pp. 260, 261. 

® Bachoo V. Mankorebai (1904), 29 
Bom. 61, at p. 57 ; 6 Bom. L. R. 268 ; 
S. C. on appeal, Baohoo Harkiaondaa 
V. Mankorebai (1907), 34 I* A. 107 ; 

31 Bom. 373; 11 C. W. N. 769; 9 
Bom. L. R. 646; see also Rajah of 
Kalaluiati v. Achigadu (1905), 30 
Mad. 464 ; Zamindar of Karveinagar 
V. Doasji Varu (Sree Mahant) (1909), 

32 Mad. 429. 
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the property claimed in Ra^hunadhcCa case ^ was impartible, but at one 
time it was the common notion that even in impartible property all the 
male members of a joint family were coparceners subject to the qualifica- 
tion that the enjoyment was by one member of the family alone, and it * 
was considered, rightly or wrongly, that there was warrant for this view 
in a number of decisions of the Privy Council, and notably Naragunty v, 

Vengmna? Shivagunga case,* the Tipperah case,* Stree Rajah Yamanvla 
Venkayamah v. Stree Rajah Yamanula Boochia Venkondara,^ Chowdhry 
Chintamun Singh v, ^Muasamut Nowlucko Konwari.^ I mention these 
cases as to all of them Sir James Colville, who delivered the judgment 
in Raghunadha*8 case, was a party ; and if it was liis view that the 
impartible zomindari belonged to the whole family, then the decision in 
Raghunadha's 5ase would seem to liave proceeded on circumstances very 
closely resembling those with which we are now dealing. But whatever 
may have been the opinion that prevailed at that time, it has now been 
definitely decided by the Privy Council in Rani Sartaj Kuari v. Rani 
Devraj Kuari, and in Sri Raja Rao Venkata Snrya v. Court of Wards, ^ 
that in impartible properties there is no coparcenary, so that in the light 
of these latter decisions it cannot be said that the conditions in RaghwiadJuVs 
case were in all respects identical with those now under consideration.” 

No question of separation in estate® can arise in the case of an impartible 
Raj ; as there is nothing upon which such separation can ojicrate.^® 

If the owner of an estate, the devolution of which is govenied by Preaumpfcbn. 
family custoij, acquires separate prupt‘rty, but does not in his lifetime 
alienate the property so acquired, or disix)se of it by his will, or leave 
behind him sotne indication of a contrary intention, the reasonable pre- 
sumption is that he intended to ^icorporato it with the cstate.^^ 

According to the Madras High Court the successor to an impartible 
estate governed by the Mitakshara law cannot recover debts duo to his 
predecessor without a certificate under Act VII. of 1889.^® According to 
the Calcutta High Court he does not require a certificate.^* It is submitted 
that the latter view is correct. 

As to inheritance to impartible property, see post, Cliap. XVII. 


^ Raghunada (Sri) v. Brozo Kishoro 
(Sri) (1876), 3 I. A. 154; 1 Mad. 
69. 

* (1861), 9 M. 1. A. 66, at p. 86^, 

1 \V. R. P. 0. 30. 

» (1863), 9 M. I. A. 643, at p. 589 ; 

2 W. R. P. C. 31. 

* (1869), 12 M. I. A. 623, at p. 
540 ; 3 B. L. B. P. C. 13. 

B (1870), 13 M. I. A. 333, at p. 339 ; 
13 W. R. P. C. 21. 

« (1876), 2 I. A. 263, at pp. 269, 
270 ; 1 Calc. 163. 

’ (1888), 15 I. A. 51 ; 10 AU. 
272. 

» (1899), 26 1. A. 83 ; 22 Mad. 
383 ; 3 C. W. N. 416 ; 1 Bom. L. R. 
777. 


» Post, p. 3J0. 

Lahtcshivar Singh v. Rameshwar 
Singh (1909), 36 Calc. 481; 14 

C. AV. N. 49. 

Snrabjit Partap Bahadur Sdhi v. 
Indarjit Partap Bahadur Sahi (1904), 
27 All. 203, at j). 252. See observa- 
tions of the Judicial Committee in 
Parhati Kurnari Dehi (Srimati Rani) 
V. Jagadis Chunder DtwJbal (1902), 29 
I. A. 82, at p. 98 ; 29 Calc. 43?. at 
p. 453 ; 6 C. W. N. 490, at p. 495 ; 
4 Bom. L. R. 365. 

Rajah of Kalahasti v. Achigada 
(1905), 30 Mad. .454. 

Gur Pershad Singh v. Dhani Rai 
(1910), 38 Calc. 182 ; 16 C. AV. N. 49. 

4 
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The holder of an impartible estate can, in the absence of a 
custom rendering it inalienable, ^ dispose thereof by will or 
transfer inter vivos, whether he be governed by the Mitakshara ^ 
or by the Bengal ® school of law. 

As to the alienation of a habvSfta grant, see Durgadut Singh v. Rame- 
ahwar Singh Bahadur (Maharajah) (1909), 36 I. A. 176 ; 36 Calc. 943 ; 
13 C. W. N. 1013 ; 11 Bom. L. R. 901. • 

A sale which took place at a time when the accepted interpretation 
of the law was that an impartible estate was inalienable was construed with 
reference to the law as it then stood.^ 

■ 

When the estate is inalienable, the holder can sell or charge 
it, 5 in case of such a necessity as would justify the manager of 
an infant heir in a sale or charge.® 

Madras Acts II. of 1902, II. of 1903, II. of 1904,’ and VI. of 1909, 
have rendered the holders of a large number of impartible estates in the 
Madras Presidency incapable of alienating or binding by their debts 
the estate except under circumstances whicli would entitle the managing 
member of a joint Hindu family, not being the father or grandfather of 
the other coparceners, to make an alienation of the joint property, or incur 
a debt, binding on the shares of the other coparceners indjgpendently of 
their consent. 

s* 

Impartible property which has-been sold does not retain 
its character of impartibility. 


^ Sivasiibramania Nakker v. Knsh- 
nammal (1894), 18 Mad. 287. 

* Venkata Surya Mahipati Bama 
Krishna Boo Bahadur (Sri Raja Bad) 
V. Court of Wards (1899), 26 I. A. 83 ; 
22 Mad. 383 ; 3 C. W. N. 415 ; 1 Bom. 
L. R. 277 ; Sartaj Kuari (Rani) v. 
Deoraj Kuari (Rani) (1888), 16 1. A. 
61 ; 10 All. 272 ; Venkata Narasimha 
Naidu V. Bhashyakarlu Naidu (1899), 
22 Mad. 538, upheld on appeal (1902), 
29 1. A. 76 ; 25 Mad. 367 ; 6 C. W. N. 
^641 ; 4 Bom. L. R. 543 ; Ram Das 
Marwari v. Braja Behari Singh (Tekait 
(1902), 6 C. W. N. 879 ; Beresford v. 
Ramisvbha (1889), 13 Mad. 197 ; Rwp 
Singh v. Pirhhu Narain Singh (1898), 
20 All. 537 ; Kapilnauth Sahai Deo 


(Thakoor) v. The QovertimerU (1874), 
13 B. L. R. 446, at pp. 468-460 ; 22 
W. R. C. R. 17, at pp. 20, 21. 

^^Udaya Aditya Deb (Rajah) v. 
Jadub Lai Aditya Deb (1881), 8 I. A. 
248; 8 Calc. 199. S. C. in Court 
below, 5 Calc. 113 ; 4 C. L. R. 181 ; 
Narain Kkootia v. Lokerudh Khootia 
«il881), 7 Calc. 461 ; 9 C. L. R. 243. 

* Ahdid Aziz Khan Sahib v. Appa- 
yasami Nakker (1903), 31 LA. 1 ■ 
27 Mad. 131 ; 8 C. W. N. 186. 

® Qopal Proaad Bhakat v. Raghu- 
nath Deb (1904), 32 Calc. 158; 9 C. 
W. N. 330. 

• Post, pp. 275-277. 

’ Sec. 4. 



CHAPTER VII. 


MANAGEMENT AND DISPOSAL OF PROPERTY OF JOINT FAMILY. 

“ The proceeds of undivided property must be brought, accord- AppU^tion of 
ing to the 'theory of an undivided family, to the common cl^r^nc^y 
chest or purse, and there dealt with according to the mode of 
enjoyment by the members of an undivided family.** ^ 

This principle was laid down in a case governed by the Mitakshara 
school of law, but it would apply also to a joint family governed by the 
Bengal school of law, it being remembered that in the latter case sons 
have not during their father’s lifetime any interest in the family chest or 
purse. 

Although a coparcener is not entitled ordinarily to credit for moneys Paymoata on 
paid by him out of his own funds for the benefit of the family on the ' 

improvementf of the estate,^ ho is entitled to such credit where it is clear 
that he reserved his right to such credit, as where he paid the money to save 
the coparcenary estate from sale for arrears of Government revenue.® 

Except where in a coparcenary governed by the Mitakshara au copar- 
the father has power to act independently of his sons,* each^tlL'^to ^ 
coparcener must either himself, or by a manager having power 
in that behalf, be a party to every transaction relating to the 
coparcenary property.® ^ 

No coparcener, unless he be the manager, has power to enhance rent 
or eject tenants at his pleasure.” 

It has been held"^ that payment to one of sevci-al joint proprietors 
is a payment to alL Thhi wouldi it is submitted, depend upon the cir- 
cumstances. Where there is a manager a tenant would rarely be entitled 
to pay to any other coparcener. Under some circumstances a debtor 


i Appovier v, Rama Suhba Ayyan 
(1866), 11 M. I. A. 76, at p. 90 ; 8 
W. R. P. C. 1. 

* MvJttuavami Oaundan Y,SMiram- 
anya Oaundan (1863), 1 Mad. H. C. 
309. 

* Vizianagram (Rajah of) v. 
Setrucktrla SamaaekharadoiZ (Rajah) 
(1903), 26 Mad. 686. 

^ Viz. in contracting debts, post. 


chap. viii. 

® See Sangappa v. (1870), 

7 Bom. H. ( 5 . A. 141 ; Ghunshyam 
Singh v. Runjeet Singh (1865), 4 
W. R., Act X. R. 39. 

* Balaji Baikaji Pingc v. Qopcil 
(187S), 3 Bom. 23. See cases p. 266, 
note 9, and post, p. 267, note 1. 

’ Oodit Naraiti Singh v. Hudson 
(1865), 2 W. R., Act X. R. lo. 
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Parties to 
suits. 


might get a discharge by payment to one coparoener,^ but it would ordi- 
narily be safer for him to require a receipt from the manager or from the 
whole body of coparceners. 

Except that the manager of a joint family business can 
enforce at law the ordinary^ business contracts which he is 
entitled to make or discharge in his own name without making 
his coparceners parties to the suit,* and that where credit is 
given to an individual member he can sue alone,® all the co- 
parceners must be parties to a suit or execution proceedings 
relating to the coparcenary property,^ or to a trade or business 
belonging to the family,^ even if it be founded on a transaction 
which was validly entered into by the manager,® but a decree 
made against the father ’ or other manager, as representing the 
family, without any objection being made as to want of parties, 
may bind the other coparceners.® 

Thus one copafrconer cannot sue alone to eject a tenant,® and cannot 


^ See 0 uruahardap'pa v. Chanmal- 
lappa (1899), 24 Bora. 123. 

^ Kishen Parshad v. Ear Narain 
Singh {m\), 38 I. A, 45 ; 33 All. 272 ; 
15 C. W. N. 321 ; 13 Bom. L. R. 359 ; 
differing from Alagappa Chetti v. 
Vclian Chctii (1894), 18 Mad. 33; 
Gopal Das v. Badri Nath (1904), 27 
All. 361 ; Darga Prasad v. Damodar 
Das (1909), 32 All. 183. 

® Bando Siibrao Jamnis v. Jarihu 
Tavnappa Adake (1910), 12 Bom. 
L. R. 801. 

* See Civil Procedure Code (Act V. 
of 1908), order i. rules 1, 3, 4 ; Act 
XIV. of 1882, ss. 20, 28. Guriivayya 
Gouda V. Dattatraya Anant (1903), 
28 Bora. 1 1 ; Vadilal Lallvhhai v. 
Sfuih Khnsfud Dcdpatram (1902), 27 
Bom. 157 ; Muhammad Askari v. 
Radhe Mam Singh (1900), 22 All. 
307 ; Balkrishrut Sakharam v. Moro 
Krishna Dabholkar (1896), 21 Bom. 
154 ; Banarsi Das v. Maharani Kuar 
(1882), 5 All. 27 ; Phoolbas Koonwur 
i^Mussumat) v. Juggeshur Sahoy 
(1876), 3 1. A. 7, at p. 26 ; 1 Calc. 
226, at pp. 243, 244 ; 25 W. R. C. R. 
285, at p. 289; Majaram Tewari y. 
Lachman Prasad (1869), 4 B. L. R. 
A. C. 118; 12 W. R. C. R. 478; 
Gopal V. Mac7utghten (1881), 7 Calc. 
761 ; Unnoda Persad Boy v. Erskine 


(1873), 12 B. L. R. 370; 21 W. R. 
C. R. 68 ; Nathuni Mahton v. ManraJ 
Makton (1876), 2 Cal» 149; Sheo 
Churn Narain Singh v. Chukraree 
Perslwd Naram Sinfii (1871), 15 
W. Jl. C. R. 436 ; Nundun Lall v. 
Lloyd (1874), 22 W. R. C. R. 74; 
Arunachala Pillai v. Vythialinga 
Mudaliyar (1882), 6 Mad. 27 ; Uari 
Gopal V. Gokaldas Kushcibashet (1887), 
12 Bom. 158 ; Naranji v. Moti (1907), 
9 Bom. L. R. 1126. 

® Jugal Kishore v. Hulctsi Bam 
(188^), 8 All. 264; Ramscbuk v. 
RamMl Koovdoo (1881), 6 Calc. 816 ; 
8 C. L. R. 457. See V^ilal LaUvbhai 
V. Shah Khushal Dalpatram (1902), 
27 Bom. 157 ; Anant Ram v. Channu 
Lai (1903), 25 All. 378. 

^ J as Ram v. Sher Singh (1902), 
25 All. 162. As to mortgages by the 
father, see post, pp. 294, 295. 

’ See Civil Procedure CJode (Act V. 
of 1908), order i. r. 13. 

® Post, p. 266. 

® Reasui Hossein v. Chorwar Singh 
(1881), 7 Calc. 470 ; 9 C. L. R. 260 ; 
Sri Chand v. Nimchand Sahu (1870), 
6 B. L. R. App. 25 ; 13 W. R. C. B. 
337 ; Krishnarav Jahagirdar v. 
Oovind Trirnbah (1875), 12 Bom. 
H. C. 86. 
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sue alone for enhancement of rent,^ or for his share of the rent,® unless by an 
express or implied arrangement between the coparceners and the tenant 
he ooUects his share separately.^ He cannot sue alone for a dobt.^ 

In Ramayya v. VenlcataratnamJ^ where a suit was brought by a manager 
as representative of the family, the Court considered that the omission to 
make the coparcener a party was a merc^ormal error. 

When a coparcener declines to be a plaintiff,® or where he is acting in 
collusion with the tenant or other person sued, he may be joined as a 
defendant.® 

If the suit be barred against some of them, tlic whole suit fails.® 

As to the effect of a decree in a suit by or against a manager, see j>ost, 
p. 266 . 


^ Jatiindra Nath Chotvdhri {Roy) v. 
Prasanna Kumar Banerji (1910), 38 
I. A. 1 ; 38 Calc. 270 ; 15 C. W. N. 74 ; 
13 Bom. L. R. 1 ; Joffendro Chunder 
Ohose V. Nohin Chunder Chotlo'padhya 
(1882), 8 Calc. 353 ; Balkrishna 

Sakharam v. Moro Krishna Dahholkar 
(1896), 21 Bom. 154. As to a suit i>y 
a registered zemindar under Act V'lll. 
(M, C.) of 1865, sec Ayyappa v. 
Venkata Krishnavtarazu (1892), 15 
Mad. 484. , 

* Bhyruh Mundul v. Gungaram 
Bonnerjee (1872), 12 B. L. K. 2fP0, 
note ; 17 W. R. C. R. 408 ; JJurkishor 
l)aa Bliooya v. Joogul Kishor Saha 
Roy (1871), 12 B. L. R. 293, note ; 
16 W. R. C. R. 281 ; Annoda Chum 
Roy V. Rally Coomar Roy (1878), 
4 Calc. 89 ; 2 C. L. R. 464. 

3 Mahomed v. Doorga Proshad 

Ji^8^’<1878), 4 Calc. 96, 2 C. L. if. 
370 ; Qanga Narayan Das v. Saroda 
Mo^n Roy (1869), 3 B. L. R. A. C. 
12 W. R. C. R. 30 ; Lootfulhuck 
Oopee Churn Mojoomda^ (1880), • 
6 Calc. 941 ; 6 C. L. R. 402 ; Doorga 
Chum Surma v. Jampa Dossee (1873), 
12 B. L. R. 289 ; 21 W. R. C. R, 46 ; 
Rakhal Chunder Roy Chowdhry v. 
MaUab Khan (1876), 25 W. R. C. R. 
221 ; Dinabundhoo Chowdhry v. 
Dinonalh Mookerjee (1873), 19 W. 
R. C. R. 168 ; Shamrathi Singh v. 
KUhan Prasad (1907), 29 All. 311 ; 
Kcbshinaih (Thimnaji v. Chimnaji 
SadaaUv (1906), 30 Bom. 477 ; 8 

Bom. L. R. 268 ; Haradhun Oossamee 

V. Ram Newaz Missry (1872), 17 

W. R. 0. R. 414 ; Salehoonissa Kha^ 
toon V. Mohesh Chunder Ray (1672), 

H.L, 


17 W. R. C. R. 452 ; Sree Misser 
V. Croudy (1871), 15 W. R. C. R. 
243. 

• Shivjirani v. Vishtut (1900), 2 
Bom. Li. R. 121. 

^ (1893), 17 Mad!<122, at pp. 120, 
127. 

® Rajur(mi Teivari v. Lachnmn 
Prasad (1869), 4 B. L. K. A. C. 118; 
12 W. R. C. R. 47S; Dwarkanafh 
MiiUr \ Tara Prosunria Roy (1889). 
17 (‘ale. 160 ; Kail Chandra Singh v. 
Rajkishore Bhuddro (1885), 11 Calc. 
615; Kattushtri Piskarcth Kanna 
Pisharody v. Vallotil Manakel Na^'a- 
yauan Soma yajt pad (1881), 3 Mad. 
234 ; Paramesicarun v. S hangar an 
(1891), 14 Mad. 489; Juggodnmha 
Dossee v. fJaran Chvnder DiUt (1868), 
10 \V. R. C. H. 108 ; Gokool Pershad 
V. Etwaree Mahtu (1873), 20 W. R. 
C. R. 138. 

^ Jadu Dass v. Sutherland (1878), 
4 Calc. 556 ; 3 C. L. K. 223 ; Doorga 
Churn Surma v. Jampa Dassee (1873), 
12 B. L. R. 289 ; 21 W. R. C. R. 46. 
See, however, Jadoo Shat v. Kadum- 
binee Dassee (1881), 7 (''ale. 150. 

” Pramada Nath Roy {Raja) v. 
Ramani Kalita Roy {Raja) (1907), 35 
1. A. 73 ; 35 Calc. 331 ; 12 C. W. N. 
249 ; 10 Bom. L. R. 66. 

® Kalidas Kevaldas v, Nathu 
BJuigvan (1883), 7 Bom. 217 ; Sham- 
rathi Singh v. Kishan Prasad (1907), 
29 All. 311; Ramsebuk v, Rmnlall 
Koondoo (1881), 6 Calc. 816; 8 

C. L. R. 457 ; contra Labha Ram 
V, Kanshi Ram (1906), 76 P. L. R. 
Cf. Ramdoyol v. Junmenjoy Comidoo 
(1887), 14 Calc. 791. 


8 
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Manager. 


It has been held that where one of the family has entered 
into a contract in his own name he can enforce it alone. ^ 

Where he has been put in possession of a portion of the 
property by the others, he may be able to sue alone in respect 
of it.2 

A coparcener can sue for damages for an act by \j;hich he is individually 
damnified.^ 


Manager. 

The property of a joint family is ordinarily managed by one 
of the coparceners who is entitled to possession of the family 
property as such manager.^ The father, if living, of a family 
governed by the Mitakshara school of law would be the manager.® 
In other cases, the eldest male member of the family would 
ordinarily, but not necessarily, be selected.® 

When the coparceners cannot agree as to the selection of a manager, a 
partition seems to be the only practical remedy. 

In Bengal the manager is called the “ Karta,^^ 

As to the management of a religious or charitable endowment, see 
post, pp, 526, 527. 

The manager is not an ordinary agent of the family.^ He 
is thus described by Mr. Cowell ® : “ When, therefore, we come 
to define the relation of each member, especially of the managing 
member, to the joint family and the joint estate, we are brought 
into contact with a relationship which has no counterpart in 
English law. Neither the term ‘ partner,’ nor ‘ principal,’ nor 
* agoiit,’ nor even ‘ coparcener,’ Avill strictly apply. He is, in 
fact, a sort of representative owner, his independent rights 


Bungsee Singh v. Soodisht Loll 
(1881), 7 Calc. 739 ; 10 C. L. R. 263 ; 
sec arUe, p. 256, note 2. 

* Amir Singh v. Moazzum AU 
Khan (1876), 7 N. W. P. 68. 

■ Qopee Kinhtn Oossain v. Byland 
(1868), 9 W. R. C. R. 279. As, for 
instance, a claim for mesne profits, 
Chundee Chowdhry v. Macnaghten 
(1875), 23 W. R. C. R. 386. 

^ BhasJeari Kasavarayudu v. Bhas- 
haram Chalapatirayudu (1908), 31 
Mad. 318. 

® See Surja Prosad (Lala) v. Golah 


Chand (1900). 27 Calc. 724, at p. 743 ; 
4 C. W. N. 701, at p. 711 ; Oajindra 
Narain (Bat) v. Harihar Narain {Bai) 
(1908), 12 C. W. N. 687. 

« See K. K. Bhattacharya’s “ Joint 
Hindu Family,” pp. 209, 223. As to 
the disquaUficatioD of a father or, 
other manager, see ibid., pp. 220, 
221 . 

’ Muhammad AsJeari v. Badhe Bam 
Singh (1900), 22 AU. 307, at pp. 317, 
320. 

* “ Tagore Law lectures,” 1870, 
p. 108. 
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being limited on all sides by the correlative rights of others, and 
burdened with a liability, coextensive with his ownership, to • 
provide for the maintenance of the family.” 

In dealing with the same question, the Judicial Committee 
said,^ “ The relation of such persons is not that of principal, or 
agent, or of partner^ ; it is much more like that of trustee and 
cestui que trust.” 

The manager is the de facto guardian of the interests of Guardianship 

. . of share in 

nunor coparceners m the coparcenary property. * joint family 

• property. 

“ A guardian of the property of an infant cannot properly be appointed 
in respect of the infant's interest in the property of an undivided Mibak- 
shara family ... on the plain ground that the interest of a member of 
such a family is not individual property at aU, and that therefore a guardian^ 
if appointed, would have nothing to do with the family property.” ® These 
observations of the Judicial Committee would apparently apply’^ also to^ 
the appointment of a guardian by a High Court."^ This principle does 
not apply when all the coparceners are minors and a guardian of the. 
property is appointed of the whole number, but the order should reserve 
liberty to any minor on attaining Jiiajority to apply for removal of the 
guardian or reslg'iction of his power. ^ 

^ Annamalai Cheiiy v. Muruga^ Bombay, under its general jurisdic- 

Chetty (1903), 30 1. A. 220, at p. 228 ; tion, and apart from the Guardians 

26 Mad. 544, at p. 553 ; 7 C. W. N. and Wards Act, appointed a guardian 

764, at p. 765 ; 6 Bom. L. R. 494. of the interest of a minor in property 

See Chucknn Lall Singh v. Poran held by a family governed by the 

Chunder Singh (1868), 9 W. R. C. R. Mitakshara school of Hindu law. In 

483. doing so the Court said (at p. 357), 

* As to his powers of sale, see post, “ But in coming to this conclusion 

pp. 211 et seq. • w'e desire to add that it is a power 

® Oharib-uhlaK v. Khalak Singh to be exercised with the greatest 

(1903), 30 I. A. 166, at p. 170; 26 caution. We make the appointment in 

All. 407, at p. 416 ; 7 C- W. N. 681, this case because the person applying 

5 Bom. L. R. 478, at p. 687 ; Bindaji ^ to be appointed the guardian is also 
Laxuman Tnpviikar v. Mathurabai the manager of the family to which 

(1905), 30 Bom. 152. See Bandhu the minor belongs, and thus we do 

Prasad r. Dhiraji Kuar {IS9S), 20 AU. not introduce into the family any 

400 ; V irupahshappa v. Nilgangava element of possible disturbance. I 

(1894), 19 Bom. 309 ; Sham Kuar v. can hardly imagine a case in which 

Af 1891), 19 Calc. 301 ; it w^ould be right to grant such an 

Jhahhu Singh y. Ganga Bishan {IS^5), appointment unless the applicant 

17 All. 629. In I)oorga Persad v. were the manager, and it is expressly 

KesJio Persad Singh (1882), 9 1. A. upon this ground that we make the 

27 ; 8 Calc. 656, it was taken for appointment in this case.” See also 

granted that a certificate \mder Act Jairam Luxmon (1892), 16 Bom. 

XL. of 1868 could be given to a 634; JagannaJth Ramji (1893), 19 

co-sharer. Cf. Act IV. of 1892, s. 2, Bom. 96, 

Act I. (M. C.) of 1902, a. 17. ® Bindaji Laxuman Triputiktir v. 

* In In re Manilal Hurgovan (1900), Mathurabai (1905), 30 Bom. 162. 

25 Bom. 353, the High Court of 



260 


MANAGER. 


[chap. VII. 


BepreHenta- 
tion of 
authority. 


Duty of 
manager. 


Discretion ol 
manager. 


Where the minor has separate property there would be no objection 
to the appointment of a guardian,^ and in any case a guardian of his person 
can be appointed.® 

When the members of the family have represented that a member 
other than the manager is entitjed to act as such, they are bound by his 
acts as much as if he had been de jure manager.” 

The duty of the father or other manager is to manage the 
property of the joint family for the benefit of such family as a 
whole ; ^ to realize the income of the family property, pay the 
debts,® and other outgoings connected with the, management, 
and expend the residue for the benefit of the family and its 
members. He must provide for the maintenance, education, 
marriages, sradhs, and other usual religious expenses of the 
coparceners,® and of such members of their family as they are, 
or were when alive, legally or morally bound to maintain,^ 
including tljeir illegitimate sons w^hen not coparceners,® and also 
of persons disqualified from inheritance and their families.® 
In expending money for the benefit of an individual member 
or his family, he need not take into account thf share which 
such member would be entitled to on a partition.^® 

Provided he administers the property for the benefit of the family the 
manager is not bound to economize or save.^\ 

Where the discretion of the managing member is exercised 
bond fide and for the benefit of the estate, and the family have 
th(' benefit, such discretion should not be narrowly scrutinized. 


^ See liavdhu Prfi.<iad v. Dhiraji 
Kuar (J808), 20 All. 400. 

® Virupakfihnp'pa v. yUgaTigava 
(1894), 19 Bom. 309. 

” See Mudit Narayan Singh v. 
Ranglal Singh (1902), 29 Calc. 797 ; 
Krishna Ayyar v. Krishnasami Ayyar 
(1900), 23 Mad. 597. Act 1. of 1872, 
s. 115. 

* See Bhowani Proshad Shahu v, 
Juggernuth Shahu (1909), 13 C. W. N. 
309. 

® Where he cannot pay the debts 
t)ut of income, he may have to 
alienate the property, see post, 
pp. 271 et seq. 

® Ante, p. 227. 

’ As to widows, see ante, p. 83. 
As to the marriage of daughters, see 
Vaikuntam Ammangar v. Kallapirnn 


Ayyangnr (1900), 23 Mad. 512. 

8 AMe, pp. 220, 221. 

® Ante, p. 222. “ Mitakshara,”chap. 
ii. s. 10, paras. 12-14 ; “ Dayabhaga,’’ 
chap. V. paras. 10, 11; “ Vyavahara 
Mayukha,” chap. iv. s. 11, para. 10 ; 
“ Dattaka Chandrika,” s. 6, para. 2 ; 
K. K. Bhattacharya’s “ Law of the 
Joint Family,*’ p. 295. A list of 
the persons entitled under the Rishi 
texts to maintenance, is to be found 
in B. C. Miti'a’s “ Law of Joint 
Property,” pp. 66-68. 

See K. K. Bhattacharya, “ Law 
of the Joint Hindu Family,” p. 193. 

Bhowani Prosftad Shahu v. Jug- 
gernath Shahu (1909), 13 C. W. N. 
309. 

Rainam v. Govindarajulu (1877), 
2 Mad. 339, at p. 341. 
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In a suit for partition a coparcener can, it is submitted, Account by 

. - , manager. 

require the manager to furnish an account of his dealings with 
the coparcenary property for the purpose of ascertaining the * 
amount of the property to be partitioned. 

This right was affirmed in Dainoda^rdaT Maneklal v. Uttamram ManeJckU 
(1802), 17 Bom. 271 ; but in Ehovxini Proshad Shahu v. Jiiggemath Shahu 
(1900), 13 CJ, W. N. 309^ Balakriahm Iyer v. Muthasami Iyer (1908), 32 
Mad. 271, and Narayan v. Pajaram (1903), 28 Bom. 201, it was held that 
such right did not exist except in case of fraud or inisreprescntation. 

It is difficult to see how in the absence of such an account there can 
be a complete diiquiry as to what the family property consists of at the 
time of the partition. 

In the case of a partition between members who have been in posses- 
sion of different portions there may be no such right to an account.’ 

Although he does not seek for partition, a coparccaier, who 
does not himself take part in tlu^ management of the property, 
may at any time by suit require^ the manager to account for his 
dealings wilh the family property,^ but ho is not entitled,- 
while he remains undivided, to n?quire any particular share of 
the piohts tcjibe made over to hiin.*^ 

The cost of taking such account would jirobably not be on the same 
footing as the costs of an account, wliich is ancillaiy to partition. The 
Court would probably, unless default appeared in the manager's accounts, 
or unless the manager had declined to render any information to his 
ooparconerSj or where the person seeking tho account was in possession 
of complete information as to the accounts, require the coparooiuT asking 
for an account to pay the costs. Where the account is ancillary to the 
partition, the costs would ordinarily be borne in proportion to the shares. 

■ 

In furnishing such account, the managing iiiember of a 
joint family is entitled to credit for all sums of monej^ bo7id fide 
spent by him for the benefit o^f tho joint family. He juust be 
debited with all sums which he has actually misappropriated, or 


^ Konerrav v. Giirrav (1881), 6 
Bom. 589, as explained in Damo- 
dardas Maneklal v. Uttamram Manek- 
lal (1892), 17 Bom. 271, at pp. 278, 
279. 

* Ahhaychandra Roy Chctvdhry v. 
Pyari Mohan Ouho (1870), 6 B. L. 
R. 347 ; 13 W. R. F. B. R. 75; 
Nowlaao Kooeree {Mussamut) v. Lall~ 
jee Modi (1874), 22 AV. R. C. R. 202. 

* See Shiidanund Mohapaitur v. 


Bonomalee Doss Mohapattur (1860), 
6 W. R. C. R. 256, at p. 259 ; Ganpat 

V. Annaji (1898), 23 Bom. 144 ; Chne- 
kim hall Singh v. Poran Chunder 
Singh (1868), 9 W. R. C. R. 483, 
explained in Abhaychandm Roy Chow- 
dhry v. Pyari Mohan Guho (1870), 5 
B. L. R. 347, at pp. 354r“356 ; 13 

W. R. F. B. R. 75, at p. 79 ; Nowlaao 

Kooeree {Mnssamvi) v. Latijee Modi 
(1874), 22 W. R. C. R. 202. ‘ 
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which he has spent for purposes other than those in which the 
joint family was interested.^ 

“ What that account should be, so as to discharge him from his liability 
to account as manager, and what objections the other members can take 
to it, must . . . depend on tha, conduct of the manager and the other 
members, the nature of the property, and the circumstances of the family, 
and cannot be satisfactorily stated in definite terms.” ® 

** Of course no member of a joint Hindu famify is liable to his copar- 
ceners for anything which might have been actually consumed by him 
in consequence of his having a larger family to support, or of his being 
subject to greater expenses than the others ; but this is simply because 
all such expenses are justly considered to be the legitimate expenses 
of the whole family. Thus, for instance, one member of a joint Hindu 
family may have a larger number of daughters to marry than the others. 
The marriage of each of those daughters to a suitable bridegroom is an 
obligation incumbent upon the w'hole family so long as it continues to 
be joint, and the expenses incurred on account of such marriage must be 
necessarily borne by all the members without any reference whatever 
to respective interests in the family estate.” ^ 

It is oomfietent to the members of the family to make a special arrange- 
ment as to the accountability of the manager,'* or as to the way in which 
the family is to be managed. 

By arrangement a manager may keep a separate account^ of expenditure 
on behalf of a particular member of the family, and on a partition such 
member may become liable for the amount apj^earing due 6n such account.^ 
A coparcener is not, except under special circumstances, entitled to 
ask for an account of a portion of the property only. Where a trading 
business forms a part of the assets of the joint family, one member cannot 
sue for an account of past profits and losses, apart from the accounts 
of the joint family.® 

The manager represents the family in transactions with 
outsiders.’ He has the ordinary powers incident to the due 


* Abhaychandra Boy Oiowdhry v. 
Pyari Mohan Guho (1870), 5 B. L. R. 
347, at p. 349 ; 13 W\ R. F. B. R. 75. 

• Damodardaa Maneklal v. Uttam- 
ram Maneklal (1892), 17 Bom. 271, 
at p. 279. 

■ Abhaychandra Roy Chowdhry v. 
Pyari Mohan Quho (1870), 6 B. L. R. 
347, at p. 349 ; 13 W. R. F. B. R. 75. 
See Soorjeemoney Dosaee {Sreemutty) 
V. Dendbundoo Midlick (1867), 6 M. 
I. A. 526, at p. 540. See Ranganmani 
Dasi {8. M.) V. Kasinath Duit (1868), 
3 B. L. R. O. C. 1, at p. 4, differed 
from On another point in Abhay^ 
chandra Roy Chowdhry v. Pyarimohan 
Quho (1870), 5 B. L. R. 347; 13 


W. R. F. B. R. 75. 

^ * Ramahhadra (Rajah Setrucherla) 

V. Virabhadra Suryanarayana (Rajah 
Setrucherla) (1899), 26 I. A. 167 ; 22 
Mad. 470 ; 3 C. W. N. 633 ; 1 Bom. 
L. R. 388. See Shankar Baksh v. 
Hardeo Baksh (1888), 16 1. A. 71 ; 
16 Calc. 397. 

^ Soorjeemoney Dossee (SreemvMy) 
V. Dendbundoo MuUick (1867), 6 M. 
I. A. 526, at p. 540. 

* See SamaJhhai Nathuhhai v. 
Someahvar (1880), 6 Bom. 38, at 
p. 40. 

» SeeVithuDhondiY.Babaji(im), 
32 Bom. 375 ; 10 Bom. L. R. 606. 
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management of the property ; ^ but he can act only with the 
assent, express or imphed, of the body of coparceners.* 

Where a portion of the family assets consists of a trade or Fwuiy 

'' businedi 

other business, the manager, or other member of the family in 
charge of the business, has all ^le powers which are usually 
exercised by a person carrying on such business, and can bind 
the members of th« family personally by debts properly incurred 
for the purposes of the business.^ He can make contracts, give 
receipts, and compromise, or discharge claims ordinarily 
incidental to the business.^ 

Minor members are only liable to the extent of the assets 
of the business, ix. property which has been used by the family 
for the purposes of the trade, or which has been acquired out 
of the profits thereof.® 

Some of the decisions make the intorest of the minor in the whole 
family property liable,® hut the above limitation of Habihty is, it is sub- 
mitted, correot.*^ 

“ A trade hko other XH^rsonal property is descendible amongst Hindus, 
but it does not follow that a Hindu infant, who by birth or inheritance 
becomes enfttled to an interest in a joint family business, becomes at 
the same time a member of the trading partnership which carries on 


^ See Kotta Bamasami Chetfi v. 
Bangari Seshama Nayanivaru (1881), 
3 Mad. 145, at p. 150. 

■ Chimnaji Oovind Oodhoh v. Ditikar 
Dhondev Chdbole (1886), 11 Bom. 320, 
at p. 324. 

* Banded Thakursidas v. Lakhmi- 
cfiand Muniram (1861), 1 Bom. H- 
App. li. ; ^amalbhai Nathuhhdi v. 
Someshvar (1880), 5 Bom. 38 ; Sakra^ 
hhai Ncdhvbhai v. Magardal Mulchaiid 
<1901), 26 Bom. 206 ; Bemola Dossee 
V. Mohun Dossee. (1S80), 5 Calc. 79^ ; 
6 C. L. B. 34 ; Johurra Bibee v. Sree 
Oopfd Misser (1876), 1 Calc. 470; 
Prem Chand Bauthra v. Badhica Loll 
Boy (1877), 1 Shome, 1 ; Joykisto 
Covxtr V. Nittyanund Nv/ndy (1878), 
3 Calc. 738 ; 2 C. L. R. 440 ; Baldeo 
Sonar v. Meheerah All (1902), 29 Calc. 
583 ; 6 C. W. N. 370 ; iS/teo Perahad 
Singh v. Baj Kumar Lai (1892), 20 
Calc. 463 ; Morrison v. Verschoyle 
(1901), 6 C. W. N. 429, at p. 458 ; 
Nagendra Chandra Detf v. Amar 
Chandra Kundu (1903), 7 C. W. N. 
726. In the matter oj Haroon Mahomed 


(1890), 14 Bora. 189 ; Kunna Seiti v. 
Chidarahoyina (1902), 26 Mad. 214 ; 
Gokal Kastur v. Amnrchand (1907), 
9 Bom. L. R. 1289. 

* Kishen Par shad v. Hat Narain 
Singh (1911), 38 I. A. 45, at p. 51; 
33 All. 272, at p. 276 ; 15 C. W. N. 
321, at p. 326 ; 13 Bom. L. R. 369, 
at p. 305 ; Baghutiathji Tarachand 
V. Bank of Buml>ay (1909), 34 Bom. 
72; 11 Bom. L. R. 255. 

^ See Johurra Bibee v. Sree Gopal 
Misser (1876), 1 Calc. 470; Bi- 
shaiMiar Nath v. Sheo Narain (1906), 
29 All. 106 ; Bisfinnibhar Nath v. 
Fateh Lai (1906), 29 All. 176; Joy- 
kisto Cowar V. Nittyanund Nundy 
(1878), 3 Calc. 738 ; 2 C. L. R. 440 ; 
Gokal Kastur v. Amarcftand (1907), 
9 Bom. L. R. 1289. 

• See Bi8ltand)har Nath v. Sheo 
Narain (1906), 29 All. 166; Oopal 
Kastur v. Amarcltaml (1907), 9 Bom, 
L. R. 1289. 

" See Joykisto Cowar v. Nittyanun^ 
Nnndy (1878), 3 Calc. 738 ; 2 C. L. R. 
440. 
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the business. He can only become a member of the partnership by a 
consentient act on the part of himself and the partners.” ^ 

The manager cannot start a new business so as to bind minor copar- 
ceners,® or adult coparceners who do not consent. 

The fact that all the coparceners are partners in the business must, 
if disputed, be proved.® 

Where the business is carried on by the manager on behalf of the family 
in partnership with a strang(‘T, the death of the manager dissolves the 
partnership.* ^ 

Where the manager has contracted debts for a proper joint 
family purpose, the coparcenary property is liable.® The 
members of the family are liable to the extent of family property 
which has come to their hands, and if the manager or any other 
member of the family pays more than his share he can require 
the others to contribute.® 

There is no prcsuniption that the action of a manager in contracting 
debts, etc., is on behalf of the joint family,’ or that it is within his 
authority.® / 

It has been held that where the manager borrows money in his own 
name on promissory notes for the purpose of a joint family business, or 
to meet a joint family necessity, the creditor can recover the money from 
all the members of the family, although they were not all parties to the 
notes.® It is submitted that no one but a party to a promissory note 
can be held liable thereunder,^® although the family may be liable for the 
debt. Where the note is given in the name of the firm, the partners arc 
liable.^i 


' Lvtchmanen Chetty v. Siva Pro- 
Icasa Modeliar (1899), 26 Calc. 349, 
at p. 354; 3 C. W. N. 190, at pp. 
192, 193; Anani Bam v. Channu 
Lai (1903), 25 AD. 378. 

® See Makhun Loll Dull v. Kamlall 
Shaw (1898), 3 C. W. N. 134 ; iliom- 
son V. Verachoyle (HK)1), 6 C. W. N. 
429, at p. 458. 

® Vadilal LaUvbhai v. Shah Khn- 
ahal Dalpatram (1902), 27 Bom. 157 ; 
see Baldeodaa v. Manekchafid (1901), 
3 Bom. L. R. 144. 

* Sokkanadha Vannimundar v. Sok- 
kaimUui Vannimundar (1904), 28 Mad. 
344. 

® Dwarka Nath Clmvdhury v. 
Bungshi Chandra Saha (1905), 9 C. 
W. N. 879. 

® See Binmla Dehi (Srirnati) v. 
Tarasurdari Debt {Srirnati) (1870), 
6 B. L. R. App. 101 ; 14 W. R. C. R. 
480 ; Aghore Nath Mukhofdhya v. 


Orish Chunder Mukhopadhya (1892), 
20 Calc. 18; BaUto Sonar v. Mo- 
hurak Ali (1902), 29 Calc. 583 ; 0 C. 
W.^N. 370. 

’ Soiru Padmanahh Rangappa v. 
Narayanrao (1893), 18 Bom. 520; 
Krishna Bamaya Naik v. Vasudev 
Venkuteah Pai (1896), 21 Bom. 808, 
eA p. 815; Sunkur Pershad v. Ooury 
Pershad (1879), 5 Calc. 321. 

* See Nagendra Chandra Dey v. 
Amar Chandra Kundu (1903), 7 C. 
W. N. 725. 

* Baimah Chandra De v. Ramdhon 
Dhor (1906), 11 C. W. N. 139. See 
also Nagendra Chandra Dey v. Amar 
Chandra Kundu (1903), 7 C. W. N. 
725 ; Krishna Ayyar v. Kriahnaaami 
Ayyar (1900). 23* Mad. 697. 

See per Davies, J., in Krishna 
Ayyar v. Kriahnaaami Ayyar (1900), 
23 Mad. 697, at p. 601. 

Baghunathji Tarachand v. Bank 
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Where the manager contracts a debt which is binding not Election by 
only on the persons executing the contract but on the other. ® 
members of the joint family to which he belongs, the creditor • 
may elect to treat the debt as a personal debt, and sue the 
manager personally, or he may su^him as representative of the 
family,^ or he may sue the whole family. 

In the first cas(^he can only realize his debt from the share 
of the manager ; ^ in the latter cases he can recover it from the 
family property.® 

Although* a manager may have power to deal with the 
property,^ he has no power to bind the other members of the 
family personally,^ except in the proper management of a family 
business.® 

In the absence of fraud or collusion, the manager can bind Comproraiae. 
the estate by a compromise,"^ or by a reference to arbitration.® 

He can pay interest on a debt, or can acknowledge one, so 
as to extend the period of limitation,® but he has no power to 
pay or revive by acknowledgmtmt a debt which is barred by 
limitation, eiccept as against himself.^® 

A coparc€a:^ier is entitled to have a contract made by the Fraud. 


of Bombay (1909), 34 Bom. 72; *11 
Bom. L, R. 255. 

^ Jnmoona Persad Suigh v, Digna- 
rain Singh (1883), 10 Calc. 1 ; 13 C. 
L. R. 74. 

* See post, p. 270. 

® See post, p. 267. 

* Post, pp. 270 €t scg, 

® Chalamayyd v. Varadayya (1808), 
22 Mad. 166 ; Ranjit Sing v. Amtdlya 
Prosad Ohose (1905), 9 C. W. N. 
923 ; cf. Wagehda Rnfsanji v. MaMu- 
din {Shekh) (1887), 14 I. -A. 89; 11* 
Bom« 551 ; Jndur Chundtr Singh v. 
Radhakiskore Ohose (1892), 19 I. A. 
90 ; 19 Calc. 507 ; Ranmal Singji 
(Maharana Shri) v. Vadilal Vakhat- 
chand (1894), 20 Bom. 61 ; Surendra 
Nath Sarkar v. AM Chandra Roy 
(1907), 34 Calc. 892 ; Bhaioul Sahu 
V. Baij Nath Pcrtab Narain Singh 
(1907), 12 C. W. N. 250 ; Oajindra 
Narain (Rai) v. Harihar Narain {Rai) 
(1908), 12 C. W. N. 687. As to minors 
in Bombay, see Art. vii. (Bo. ('.) of 
1806, s. 6.‘ 

* Ante, p. 263. 


’ Pitiim Singh r. Ujagar Singh 
(1878), 1 All. 651. As to a family 
arrangement made by Ibe father, see 
Ramdas v. Chahildas (1910), 12 Bom. 
L, R. 621. 

® Jagan Nath v. Mannu, Lai (1894), 
16 All. 231 ; Biilaji v. Nana (1903), 
5 Bojii. L. R. 95. 

® Bhasker Tatija Slid v. Vijalal 
Nathu (1892), 17 Bom. 512; Chin- 
naya Nayudu v. Gurunatham Chetti 
(1881), 5 Mad. 169; Kvmarasami 
Nadan v. Pada Nagappa Chetti (1878), 
1 Mad. 385 ; Saradn Charan Chakra' 
viirti V. Durgaram De Sinha- (1910), 
37 (^ale. 461 ; 14 C. W. N. 741. As 
to the power of a father to bind 
his son, see Narayanaaami Chetti v. 
Samidas Mudali (1883), 6 Mad. 
293. 

Chinnaya Nayudu v. Gurunatham 
Chetti (1881), 5 M^d. 169 ; Dinkar v. 
Appa:)i (1894), 20 Bom. 155; Sob- 
hanadri Appa Rau v. Srtramulu 
(1893). 17 Mad. 221 ; Oopalnarain 
Mozoo'^ndar v. Muddomutty fluptee 
(1874), 14 B. L. R. 21. 
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manager without authority or in fraud of the family 
rescinded. 1 

A manager has power to make all necessary arrangements 
as to the mode of enjoyment of the joint property by the 
coparceners, as to their commensality, and as to their religious 
duties and observances.^ 

Where a son had taken possession of a portion of the coparcenary 
property against the will of his father, who was the manager, he was 
ejected.® 

The members of a family are all bound by a decree obtained 
bond fide against the father, or other manager, as such manager, 
for a debt duly incurred in the management of the property,* 
whether it were or were not charged upon the family property, 
and by a sale of the family property in pursuance of such 
decree,, or in a suit brought against the manager of a joint 
family business in respect of such business,^ or in any suit 
brought in respect of the family property,® although they were 
not parties to the suit.^ When they are of age and acquiesce 


^ Ravji Jamardan Sarangpani v. 
Gari^adluirbhat (1897), 4 Bom. 29. 

* Raghuruidha {Sri) v. Brozokishoro 
{Sri) (1876), 3 I. A. 154, at p. 191 ; 
1 Mad. 69, at p. 81 ; 25 W. R. C. R. 
291, at p. 302. See Romesh Ghunder 
BhuUacharjee v. Soorjo Coomar Bhvi- 
tacharjee (1806), 5 W. R. C. R. 90. 

* Baldeo Das v. Sham Lai (1875), 
1 AIL 77. This was put upon the 
ground that the son had no indepen- 
dent dominion. 

* Hanmanta v. Oopal (1909), 11 
Bom. L. R. 1145. 

® Baldeo Sonar v. Mdbarak Ali 
(1902), 29 Calc. 583 ; 6 C. W. N. 370 ; 
Sheo Pershad Singh v. Raj Kumar 
Lai (1892), 20 Calc. 453; PAttZ- 
chand V. Lachmichand (1882), 4 All. 
486 ; see emtCj p. 256. 

^ As, for instance, a decree charging 
the family property with mainte- 
nance, Mindkshi v. Chinnappa XJdayan 
(1901), 24 Mad. 689. 

’ Kunjan Chetti v. Sidda PiUai 
(1898), 22 Mad. 461 ; Jogendro Deb 
Roy Kut V. Funindro D^ Roy KtU 
(1871), 14 M. I. A 367, at p. 376; 


1] B. L. R. 244, at p. 249 ; 17 W. 
R. C. R. 104, at p. 106 ; Khiarajmal 
V. Daim (1904), 32 I. A. 23, at p. 35 ; 
32 Calc. 296, at p. 314 ; 9 C. W. N. 
201, at p. 215 ; 7 Bom. L. R. 1 ; Uari 
Vithal V. Jairam Vithal (1890), 14 
Bom. 597 ; Doulut Ram v. Mehr Chand 
(1887), 14 I. A. 187; 15 Calc. 70; 
Bissessur Lall Sahoo v. Lvchmessur 
Singh {Maharajah) (1879), 6 I. A. 
233 ; 5 C. L. R. 477 ; Beddeo Sonar 
V. Mobarak Ali (1902), 29 Calc. 583 ; 
6 C. W. N, 370 ; Ram Sevak Das v. 
Raghubar Rai (1880), 3 All. 72 ; Jeo 
Led Singh v. Ounga Pershad (1884), 
10 Calc. 996; Sakharam v. Devji 
(1898), 23 Bom. 372 ; Bhana v, 
Chindhu (1896), 21 Bom. 616; 
Krishmma v. Perumal (1886), 8 Mad. 
388 ; Gan Savant Bal Savant v. Nara- 
yanDhond Savant (1883), 7 Bom. 467 ; 
Gajindar Narain {Rai) v. Baribai 
Narain {Rai) (1908), 12 C. W. N. 687 ; 
Magniram v. Tukaram (1900), 2 Bom. 
L. R. 197 ; Jaddo Kunum v. Sluio 
Shankar Ram (1910), 33 All. 71. 
See Svibramaniyayyanv, Svbramaniya^ 
yyan (1882), 5 Mad. 125. 
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in the conduct of the suit by their father, or other manager, 
the coparceners would the more clearly be bound by the 
decree.! 

If a manager (with the acquiescence, express or implied, of 
the adult members of the family^ bring a suit on behalf of the 
family, and no objection be made by the defendant, a decree 
can be made ; bu1»a defendant may insist that the other members 
of the family be brought on the record,* unless the suit be brought 
in respect of a contract made by the managers of a family 
business, and all the persons who contracted with him are 
parties to the suit.* 

In Kashinath Chinmaji v. Chimnaji Sadashii',^ Scott, J., sitting on 
the Original side of the Bombay High Court, said, “ As a matter of practice 
suits arc not filed in this Court ® by managers representing their infant 
coparceners ; the practice is to join all parties interested, but it would 
seem that even if in the face of the jjlaint there was an allegation of a 
solo plaintifE that he sued as manager on behalf of a coparcenary, the 
minor coparcener would not be bound by proceedings, unless by judicial 
sale under the decree rights had been created in third parties, and no 
prejudice were shown to the absent minors.'* 

As to parties to suits, see ante, p. 256. 

All meml^rs of a family are bound by decrees in suits brought by the 
manager of a joint family bijsiness as such, even though they are not 
parties to the suit ; ^ but in a suit brought by such manager 
the defendant may insist upon all the members of the family who are 
members of the partnership being brought upt^n the record,’^ except 
where the suit is brought ujKjn a contract made by the manager in bis 
own name.® 

Minor members of the family w'ho have not by a consentient act 


^ See Kunjan CheUi v. Sidda PiUai 
(1899), 22 Mod. 461. 

® See Guruvayya Gouda v. Datta- 
traya Afiant, 28 Bom. 'll ; Thak^r- 
mani Singh v. Dai Bani Koeri (1906), 
33 Calc. 1079 ; Angamuihu Pillai v. 
Kolandavelu Pillai (1899), 23 Mad. 
190 ; Gan Savant Bed Savant v. 
Narayan Dhond SavatU (1883), 7 

Bom. 467 ; ante^ p. 256. See, how- 
ever, Vithu Dhondi v. Babaji (1908), 
32 Bom. 375 ; 10 Bom. L. R. 505. 

> AnU, p. 256. 

* (1906), 30 Bom. 477, at p. 486 ; 
8 Bom. L. R. 268. See, however, 
Bissesaur Lall Sahoo v. Lmhmeaaur 
Singh (Muharajah) (1879), 6 I. A. 233, 
at p. 237 ; 5 C. L. R‘. 477, at p. 480, 


and cases atite, p. 266, nole 7. 

° The practice is the same on the 
Original side of the Bengal High 
Court. 

® Baldeo Sonar v. Mcibarak AU 
Khan (1902), 29 Calc. 583 ; 6 C. W. 
N. 370 ; ante, p. 256. See Suvdar 
Lai V. Chhitar Mai (1906), 29 All. I, 
where it was held that the dismissal 
of a suit for redemption brought by 
the father did not bar the sons. 

^ Shamrathi Singh v. Kishan Pra- 
sad (1907), 29 All. 311. See Alagappa 
Chetti V. VeUian Chetti (1894), 18 
Mad. 33 ; Lutchmanen Cheity v. 
Sivaprokaaa Modeliar (1899). 26 Calc. 
349 ; 3 C. W. N. 190 ; ante, p. 256. 

* Ante, p. 256. 



268 


SUIT ON MORTGAGE. [CHAP. VII. 


Suit on 
mortgage. 


become members of the partnership are not necessary parties to the 
suit.^ 


There was a conflict of decisions as to whether, in a suit 
on a mortgage instituted under the Transfer of Property Act,^ 
any but the actual parties arejbound. 

The decisions deal with mortgages created by the father of a Mitak- 
shara fami] 3 %® but they are equally applicable to a n^prtgago by any other 
manager. The cases before the passing of that Act determined that sons 
Avho wore joint with their father,^ were liable if the suit was brought 
against their father as representing the family, t.e., himself and his sons.® 
In each case it was a question whether the decree wa® intended to 
bind the family, and whether in execution their interests passed by the 
sale.® It did not follow from the mere fact that the interest purporting 
t?) be sold was the right title and interest of the fathci- that the entire 
interest which he had authority to deal with did not pass.^ 

If, however, the decree from the form of the suit, the character of the 
debt recovered by it and its terms was to be interpreted as a decree against 
the father alone and personal to himself, and all that Avas put up and sold 
thereunder in c^^ecution Avas his right and interest in the joint ancestral 
estate, then the auction purchaser acquired no more than that right and 
interest, a.c. the right to demand partition.® 

Where the mortgage charged th(‘ Avholc interests, the form of mortgage 


^ Luichmnnen Chetty v. Sivafrokam 
Ilodeliar (1899), 20 (^alc. 349; 3 C. 
W'. N. m. 

2 IV. of 1882. 

® Posi, p. 209. 

* See Trinibah Balhi,'ihna v. Nara- 
yan iJamodhar Dahliolkar (1884), 8 
Bom. 481. 

P(mnapj)a Villai v. Pappvvft- 
yangar (1881), 4 Mad. 1; S. C. 
(1885), 9 Mad. 343 ; Srinivasa 

I^ayudu v. Yelaya Nay'ivdv (1882), 

5 Mad. 251 ; Sadashiv Divkar Jobhi 
V. Dinkar Naraynn Joshi (1882), 

6 Born. 520 ; Studd v. Brij Nundun 
Pershad Singh (1881), 9 0. L. R. 350 ; 
Sundraraja Ayyangar v. Jaganada 
Pillai (1881), 4 Mad. Ill; Dovlut 
Ram v. Mehr Chand (1887), 14 1. A. 
187 ; 15 CaJe. 70 ; Dmi Singh v. Rai 
Manohar (1880), 2 All. 746; Ram 
Sevak JDas v. Rctgtiubar Rai (1880), 
3 All. 72 ; Gayadin x. Raj Bansi 
Kuar (1880), 3 All. 191 ; Ram Narain 
Lai v. Bhawani Prasad (1881), 3 All. 
443 ; Parsidh Narain Singh v. Huno~ 
man Sahm (1881), 11 C. L. R. 263. 

® See Pemraj Chandra BhaU v. 
Savalya Oajaha (1890), 15 Bom. 293 ; 


Doulut Ram v. Melir JOhand (1887), 

14 1. A. 187; 15 Calc. 70; Ranh 
Narfiin Lai v. Bhawani Prasad (1881), 

3 All. 443. 

2 See posty pp. 304, 305. Mahahir 
Pershad {Rai Bobu) v. Markunda Nath 
Sakai (Rai) (1889), 17 1. A. 11, at p. 
] 0 ; S. C. nomine Mahahir Pershad v. 
Moheswar Nath Sahai 17 Calc. 684, 
at p. 589 ; Bhagbul Pershad v. Oirja 
Koer (Mussumat) (1888), 15 I. A. 99 ; 

15 Calc. 717 ; Trinibaic Balkrisna v. 
Narayan Damodar Dabkolkar (1884), 
8 Bom. 481, at p. 486; Ponnappa 
Pillai v. Pappuvayyangar (1881), 

4 Mad. 1, at p. 15 ; Ilardai Narain v. 
Harmk Dhari Singh (1882), 12 C. L. 
R. 104 ; Sadashiv Dinkar Joshi v. 
Dinkar Narayan Joshi (1882), 6 Bom. 
520 ; Onanammal v. MiUhusami 
(1889), 13 Mad. 47. In Nanhak Joii 
V. Jaimangal Chavbey (1880), 3 All. 
294, the sale was expressly limited to 
the father’s interest. See oases, post, 
p. 305, note 2. 

® Basa Mai v. Maharaj Singh 
(1886), 8 All. 205; Simbhunath 
Panday v. Oolah Singh (1887), 14 
I. A. 77 ; 14 Calc. 672. 
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decree now adopted by the Indian Courts would be sufficient to cause a 
sale of all of suoli interest.^ 

Section 85 of the Transfer of Property Act enacted as follows : 

Suita for Foreclosure^ Sale, or Redemption. 

“ Subject to the provisions of the Code of Civil Procedure, sec. 437 
all persons having an interest in the pro|>erty comprised in a mortgage 
must be joined as parties to any suit undtjr this chapter relating to such 
mortgage ; Provided that the plaintiff has notice of such interest.” 

The Bengal High Court ® has held that, where the plaintiff had notice 
of their existence,^ the sons can sue to set aside a decree to which they 
are not parties. In the Allahabad High CJourt earlier decisions ** and 
the latest decision ® differ from the Bengal view, but there is a decision 
to the contrary. The Allahabad Court has declined to extend the principle 
of the Bengal decisions to cases where the property has been sold to a 
ymrehaser other than the judgment creditor.^ The rc'sult ot the Bengal 
view would be that a new suit against the sons is necessary, and in 
such new suit the debt can be recovered by sale of the coparcenary' 
pro];x)i*ty.® The Miulras and Bombay High Courts consider that the 
law ill this respect was not altered by the Transfer of Property Act. 

A decree on a mortgage is equally binding when the manager hapjiens 
to have been appointed as guardian by the Court, but has obtained no 
sanction fro§i the Court. 

An appeal by the manager as representative of the family is on tlie 
same footing's a suit brought by him,^'* 


* See Act V. of 1908, Sched. 
I., App. D. 4, 

“ That section dealt with Miits 
concerning property vested in a 
trustee, executor, or administrator, 
and has therefore no applit^ation to 
the present question. 

® Suraj P'rosad {LfiUt) v. (rolab 
Chand (1901), 28 Calc. 517 ; 5 C. W. 
N. 640, reversing decision of Gliosc, J. 
(HKK)). 27 Calc. 724; 4 C. W. N. 
701. • 

* The burden of proving this is 
upon the sons : Bam Nath Rai v. 
Lachman Rai (1899), 21 All. 193, 

® See cases referred to in Buhoant 
Singh V. Atnan Singh (1910), 33 AIL 7. 

** Bulwant Singh v. Aman Singh 
(1910), 33 AIL 7. 

" Ram Prasad v. Man Mohan 
(1908), 30 All. 257. 

® lieZu’ Singh v. Jia Ram (1902), 
25 AIL 214; Lai Singh v. PiUandar 
Singh (1905), 28 AIL 182. 

® Dharam Singh v. Angal Lai 
(1899), 21 AIL 301 ; Lachhman Das 
V. Dallu (1900), 22 All. 394, See 


Ram Singh v. Sohha Rani (1907), 29 
AIL 544. In Sarnj Ptosad (Lala) v, 
GolaJb Ch4ind (1901), 28 Calc. 517 ; 5 C. 
\V. N. ()40 ; and Kanhata LfU v. Raj 
'Bahadur (HH)2), 24 AIL 211, the son 
in the suit brought by him had an 
opportunity of contest ing the mort- 
gage, so the Court declined to give 
liim any remedy, except a right to 
redeem. 

Ramasaniayyanv. Virasanii Ayyar 
(1898), 21 Mad. 222 ; Palani Goandan 
V. Rangayya Goandan (1898), 22 Mad. 
207. 

Ramkrishtui V . Vinayak Narayan 
(1910), 34 Bom. 35-1 ; 12 Bom. L.' R. 
219 ; Chimna v. Sada (1910), 12 Bom. 
L. K. 811 ; I'atyaraow. PuUapa{l^\Q), 
12 Bom. L. R. 940. 

Ram Avtar Sintjh v. Nursing 
Narain Singh, 3 "C. I-. J 12. See 
Oharib-ul-lah v,. Khalak Singh (1903), 
30 I. A. 165 ; 25 AIL 407 ; 7 0. W, N. 
Oei ; 5 Bom. L. R. 478. 

See JiUadhari Lai v. Rttghoobeer 
Persad (1883), 9 Calc. 508 ; *12 C. L. 
R. 255. 
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When a suit on a mortgage or other contract has been brought against 
the manager, it has been held that there is nothing to prevent another 
* suit against the other members of the family on the same cause of action.^ 

Tlie present law on the sulj^ect is to be found in Schedule I., 
Order XXXIV., rule 1 of the Civil Procedure Code (Act V. of 
1908) which is as follows : — • 

“ Subject to the provisions of this Code, all persons having 
an interest either in the mortgage security or in the right of 
redemption shall be joined as parties to any suit. relating to 
the mortgage.” 


This does not completely clear up the difficulties created by the decisions 
under section 85 of the Transfer of Property Act,* but it is submitted tliat, 
as all the coparceners have an interest in the right of redemption, they 
should be made parties. 

Vesting order. A coparcei/er is not bound by a vesting order made under 
the Insolvency law, unless he was himself declared an insolvent.® 
A decree, even for a joint family debt, in a suit by or against 
the manager alone, and not as representing the family, does not 
bind his coparceners,^ and cannot be executed Against the 
coparcenary property.® If a sale tffkes place in execution of 
such decree the interest of the defendant alone passes thereby.® 


Alienation and Charge. 

AUenationby Where all the coparceners are adults they can together 

coparcenary, ^ valid Sale or charge of the coparcenary property.^ A 

sale or charge can also be made by the adult coparceners, and 


5 MuJtammad Askari v. Radhe Ram 
Singh (1900), 22 All. 307. 

* Ante, pp. 268, 269. 

® See Nunna Setti v. Chidaraboyina 
(1902), 26 Mad. 214. 

® See Sundar Lai v. Chhitar Mai 
(1906), 29 All. 1 ; S. C. ibid., p. 216. 

® Dwarha Nath Chmodhury v. 
Bungahi Chxmdra Saha (1905), 9 C. 
W. N. 879. 

• Armugam PiUai v. Sabafathi 
Padiachi (1882), 5 Mad. 12; Svbra- 
maniyayyan v. Svbmmaniyayyan 
(1882), 6 Mod. 125; Viraragavamma 


V. Sanundreda (1885), 8 Mad. 208; 

followed in Ahilak R^y v. RMi Roy 
(1885), ^11 Calc. 293; Ouruvappa v. 
Thim^ (1887 ), 10 Mad. 316 ; Maruti 
Naraym v. Lilachand (1882), 6 Bom. 
564 ; Kiaanaing Jivanaing Pardeai v. 
Moreahwar Viahnu Joahi (1882), 7 
Bom. 91 ; Daaaradhi Bavulo v. Jod- 
dumoni Ramlo (1882), 5 Mad. 193; 
Babaji v. (1884), 9 Bom. 306. 

See post, pp. 301^^305. 

’ Mahabeer Peraad v. Ramyad Singh 
(1873), 12 B. L. K. 90, at p. 94 ; 20 

W. R. C. R. 192, at p. 194. 
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the manager acting on behalf of the minor coparceners in case 
of necessity.^ 

A manager can alienate or charge the family property with Alienation by 
the express or implied consent of all the then existing adult 
coparceners, so as to bind them.* 

Ratification is equi-^lent to consent.® 

It is unsettled whether a manager can, even in the case of 
necessity,^ alienate the family estate, so far as adult coparceners 
are concerned, without their assent, either express or implied. 

The decisions are in conflict.® The texts of the Mitakshara® upon 
which the law on the subject is based do not extend to such a case. 

It is submitted that in case of necessity^ the consent may be pre- 
sumed,® but that where there is an express dissent, of which the purchaser 
had notice, or which he had means of knowing, there can be no valid 
sale or charge. 

As to the ]X)wers of a father in a family governed by the Mitakshara 
law, to sell or charge the property to pay his debts, see post, pp. 294, 295. . 

Where the parties intend that all the coparceners should execute 


Post, pp. 273 et seq. 

G1w.ribvllah^ KJialak Singh 
(1903), 30 1. A. 165, at p. 109 ; ^5 
All. 407, at p. 416 ; 7 C. W. N. 681 ; 
at p. 687 ; 5 Bom. L. R. 478 ; Miller 
V. Runga Nath Movlick (1886), 12 
Calc. 389 ; Buraik Chuttur Singh v. 
Greedharee Singh (1868), 9 W, R. C. R. 
337 ; Chhotiram v. Narayandas (1887), 
11 Bom. 005. 

* Gangahai v. Vamanaji A. Datar 
(1864), 2 Bom. H. C. 301. Acqui- 
escence shown by receiving the benefit 
of the purchase-money, with know'- 
ledge of the facts, amounts to a rati^ 
fication, Modhoo Dyal Singh v. Kolbur 
Singh (1868), B. L. R. F. B. R. 1018, 
at p. 1020 ; 9 W. R. C. R. 611; 
White v, Biahto Chunder Bose (1863), 
2 Hay, 667. 

* As to what amounts to necessity, 
see post, pp, 275-277. 

® In Phvl Chand v, Man Singh 
(1882), 4 All. 309 ; Bishambhur Naik 

V. Svdasheeb MohapeUter (1864), 1 

W. R. C. R. 96, and Juggurnath 
Khootia v. Dodbo Misser (1870), 14 
W. R. C. R. 80, the power was 
affirmed. See also Ponruippa Pillai 
v, Pappumyyangar (1881), 4 Mad. 1, 


at p. 18 ; Sadabart Prasad Sahu v. 
Foolbash Koer (1869), 3 B. L. R. F. 
B. R. 31, at p. 45 ; 12 W. R. F. B. R. 
1 , at p. 8 ; Bumee Lull v. Aoladh 
Ahsan (Shaikh) (1874), 22 W. R. C. 
R. 552. See “ Dayabliaga,’* chap, 
ii. para. 26 ; Strange’s “ Hindu Law^” 
vol. ii. p. 348. It was held in Deo- 
taree Mahapattur v. Damoodhur 
Mahapattur, Ben. S. D. A. 1859, p. 
1 643, that the priiici])les of Ilunooman 
Persaud Pandaijs case (post, p. 281) 
govern all cases of alienation by 
persons holding limited estates ; 
Conird M uihoora Koomvaree v. Bootun 
Singh (1870), 13 W. R. V. R. 30; 
Miller v. Runga Nath Mouhek (1885), 
12 CJalc. 389, at p. 399. See Upooroop 
Tewary v. Bandhjee Suhoy (1881), 6 
Calc. 749, at p. 753 ; 6 C. L. R. 192, 
at p. 196 ; Strange’s “ Hindu Law,” 
vol. i. p. 20, 

* (^hap. i. s. 1, paras. 28, 29. 

’ Post, pp. 275-277. 

® See Miller v. Runga Nath Moulick 
(1885), 12 Calc; 389, at p. 399; 
Chhotiram v. Narayandas (1887), 11 
Bom. 605 ; K. K. Bhattacharya’s 
Joint Hindu Family,” 487, 
488. 
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the transfer, the document does not take effect by reason only that the 
managing member has signed it, and that there is a recital of necessity.^ 

Where there is neither consent nor necessity, a manager 
other than the father, cannot alienate the family property by 
sale, mortgage, gift, permanent lease, 2 or otherwise. 

Gift by father. Under the Mitakshara law, a father caji make a gift of a 
small portion of the movable coparcenary property for pious 
purposes, or as a gift of affection, i.e, to a child or other near 
relative.® He may devote a portion of the family property to 
a dowry for a daughter,^ and can also devote a small portion of 
the immovable property to pious purposes,® but not for any 
other purpose.® He cannot do so by will.’ 

Movables. There is some authority that, even under the Mitakshara 

law, a father has complete power of disposition over ancestral 
movables,® but it is submitted that he has no greater i)ower 
over movables than he has over immovable property,® except 
so far as may be necessary from the nature of the property. 

^ Sivasami Chetii T. Sevugan Chetii Pramd (1885), 8 .^1. 76; Oopal 
(1901), 25 Mad. 389. Chand Patide v. Kunwar Singh (Bobu) 

Ham Raian v. Laclman Das (JJWO), 5 lien. Sel. K. 24 (new edition, 

(1908), 30 All. 460 ; Sheikh Chand. v. 29). “ Mitakshara,” chap. i. s. 1, 

Hiralal (1907), 9 iiorn. L. K. 114; para. 28. 

Narayanw Pohhad Agent Samintwadi ® Rayakkal v. Siibhanna (1892), 16 
(1905), 7 Bom. L. 11. 172; Sataram Mad. 84; Baba v. Timma (1883), 7 

Pandit {Shri) v. Hanhar Pandit {Shn) Mad. 357 ; Oanga Bisheshar v. Pirthi 

(1910), 12 Bom. L. li. 910 ; Brojomo- Pal (1880), 2 All. 635; Rottala 

hun Chose v. Lmhmun Singh ThakooVy Runganatham Chetty v. Puheat Rania- 

\V. K. 1864, C. R. 83; Oahud Buksh sami Chetti (1903), 27 Mad. 162; 

(Cazee) v. Bindoo Bashinec Dossee Bala v. Balaji (1897), 22 Bom. 825 ; 

(1867), 7 A\. R. C. R. 298. Pratahnarayan Das v. Court of Wards 

® BachooHarkisondasv, Mankorehai (1869), 3 B. L. R. (A. J.) 21 ; 11 
(1904), 29 Bom. 51 ; 6 Bom. L. R. ".V. R. C. R. 343. 

268, affirmed on appeal (1907), 34 Rathnamv. Siva8ubramania[lSd2), 

T. A. 107 ; 31 Bom, 373 ; 11 C. W. N. 16 JVIad. 353. 

769; 9 Bom. L. R. 646; Kam-akshi ® See Ponnappa Pillai v. Pappu- 
Am/nval v. Chakrapany ChMar (1907), vayyangar (1881), 4 Mad. 1, at p. 47 ; 

30 Mad. 452. See llanmantapa v. Nallatamhi Chetti (Rayadur) v. Mu- 

Jivtthoi ( 1900), 24 Bom. 547 ; 2 Bom. kunda Chetti (Rayadur) (1868), 3 

L. R. 478. Mad. H. C. 455, at p. 466 ; Shib 

* Kvdvtamma v. Narasimhacharya- Dayee v. Doorga Pershad (1872), 4 

lu (1907), 17 Mad. L. J. 528, referred N. VV. P. 63, atp, 70. “ Mitakshara,” 

to in Churanmn Sahu v. Gopi Sahu chap. i. ». 1, paras. 21, 24. 

(1909), 13 C. W. N. 994, at p. 999. » See Tjakshrnan Dada Naik v. 

See Sivanananja Perumal Sethurayar Ranichandra Dada Naik (1880), 7 

y. MiUtu Ramalinga Sethurayar (lHQQ)f J. A. 181; 6 Bom. 48; 7 C. L. R. 

3 Mad. H. C. 75. 320 ; S. C. in Court below (1876), 1 

® See RaghuHath Prasad v. Gohind Bom. 661. 
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With these exceptions, and except so far as he has power Powers of 
to alienate the property for payment of his debts, ^ the powers *“’**“*^* 
of the father over coparcenary property are not in law greater * 
than those of any other manager.^ 

The father cannot give family propertiV to one son in preference to the 
others,® 

Having regard t# his position, greater deference will neces- 
sarily be paid to his wishes than in the case of any other manager.^ 

In case of necessity,® the father or other manager ® can 
bind the interest of a minor coparcener by a sale or charge.’ 
Apparently he can in such case also bind the interest of an adult 
coparcener who does not dissent.® 

This principle was laid down in the leading case of Ilnnooman Peraavd 
Payday v. M unraj Koonweree {Mussamut Babooee)^ with regard to the 
manager for an infant heir. It has been applied to the managers of joint 
families acting on behalf of infant coparceners,'® to widows and daughters 
inheriting propert^y from their husbands and fathers," to women inheriting 
as widows of gotraja sapindas,^^ to the managers of rehgious endowments,'® 


' Po.Ht, pp. 294, 295. 

Suraj BunsmKocr v. Sheo Proshad 
Bnujh (1879), 6 T. A. 88, at pp. 100, 
101; 5 Cale. ft8, at p. 165; i 

V. L. R. 226, at p. 233 ; Chinnaya w. 
PfTinnal (1889), 13 Matl. 61 ; Pala^ 
nivelappa Kaundan v. Mannaru Nat- 
kan (1865), 2 Mad. H. 0. 416; 
Sfmlunvnd Mohapattur v. Bonomalee 
Doss Molmpattur (1866), 6 W. R. C. R. 
256, at p. 261 ; Ningarefldi v. Laksh- 
9nau>a (1001), 26 Bom. 163, at p. 166 ; 

3 Bom. L. R. . 647. An agreement 
amounting pro tanto to an alienation 
without consideration was set aside 
in Bala v. Balaji (1897), 22 Bom. 825. 

® Nand Ram v, Mangal Sen (1909). . 
31 All. 359. 

* See R. C. Mitra’s “ Law of Joint 
Property,” pp. 81, 82. 

8 Post, pp. 276-277. 

8 The fact of his acting as manager 
is sufficient, although he may not be 
strictly entitled so to act. Hunoainan 
Persattd Panday v. Munraj Koonweree 
{Musaamvl Bdbooee) (1856), 6 M. 1. A. 
393, at p. 413 ; 18 W. R. C. R. note 
to p. 81. See also Qunga PersJmd v. 
Phool Singh (1868), 10 W. R. C. R. 
106 ; 10 B. L. R., note to p. 368 ; 
Sheo Shankar Qir v. Ram Sheivak 
Choudhri (1896), 24 Calc. 77. The act 

H.L. 


of a person, W'ho d('es not represent 
the minor, does not bind him, see 
Balwani Singh {Raja) v, Clancy, de- 
cided by P. C. 28th February, 1912. 

’ No distinction can be drawn 
between the poA^er to charge and the 
power to sell. The need which would 
justify the exercise of the one power 
would justify the exercise of the 
otlier. Mohrinund 21ondul v. Nafur 
Moudul (1899), 26 Calc. 820; 3 

C. \\\ N. 770. 

® Ante, p. 228. 

® (1856), 6 M. I. A. 393 ; 18 W. R. 
C. R. note to !>. 81. 

Soorendro Per shad Dohey v. 
Numlun Misser (1874), 21 AV. R. C. R. 
196; Tandavaraya Madali v. Valli 
A»w/m;(1863), 1 Mad. H. C. 398 ; Deo^ 
Uiree Mahapattur v. Damoodhur Malta- 
pattur. Ben. S. D. A. 1859, p. 1643. 

Kameswar Pershad (Baboo) v. 
Run Bahadoor Singh (1880), 8 I. A. 
8 ; 6 Calc. 843 ; 8 C. L. R. 361 ; 
Amarmith Sah (Lala) v. Achan Kvar 
{Rani) (1892), 19 1. A. 190; 14 AU. 
420 ; Maheshar Baksh Singh v. Ratan 
Singh (1896), 23 1. A. 57 ; 23 Calc. 766. 

Post, p. 452. 

Sh^o Shankar Gir v. Ram Sherwah 
Chowdhri (1896), 24 Calc. 77 ; ^Doar- 
ganath Roy {Koonumr) v. Ram Chunder 
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Benefit ^ 
apart from 
necessity. 


Manager 


to managers on behalf of lunatics,^ and to the holders of impartible estates, 
which are inalienablo by custom.^ 

In that case it was said that the power “ can only be exercised rightly 
in a case of need or for the benefit of the estate.” Of the large number 
of cases in which the principles contained in Hunooman Peraam Panday's ® 
case have been applied, there k not, so far as the writer is aware, any one 
in which a sale or charge has been justified by benefit apart from necessity, 
except the case of Eatiuim v. Oovindarajuhi* whene the money was origin- 
ally raised for, amongst other purposes, enlarging the family dwelling- 
house, but in that case, as the debt in question was raised for the purpose 
of paying an antecedent debt, the question as to the original loan did not 
really arise (see post, p. 275). Apart from necessity, it i§ not easy to say 
what is for the benefit of the estate. It is clearly not intended that this 
power should authorize a sale or charge for the purpose only of increasing 
the immediate income of the estate.® 

When the manager of a joint family is acting under the authority of 


^ Court, as when he has been appointed a guardian under Act VIII. of 
Court. 1890,® or is acting as administrator under the Probate and Administra- 

tion Act,’ his powers are limited by the ])rovi8ions of the Acts under 
the authority^ of which he has received an appointment ; but as in the 
case of a family governed by the Mitakshara school of law a guardian 
cannot be appointed of the interest of a minor in coparcenary property,® 
where such appointment has been made it uill not interfere with his 
powers as manager under Hindu law.^ 


Sen (1870), 4 I. A. 52, at p. 03 ; 2 
Calc. 341, at p. 35 J. 

^ Goureenaihv. Collector of Mo nghyr 
<1867), 7 W. R. C. K. 5. 

^ Oojml Pioudd Bfuikat v. Rag’ 
hunath Deb (1904), 32 Calc. 158; 9 
■C. W. N. 330. Ah to pol3’gars, see 
Kotta Ramasanii Chetti v. Bauyari 
Sesluima Nayanivaru (1881), 3 Mad. 
145. As to the powers of the 
karnavan of a tarwad, see Kalliyani 
V. Narayana (1885), 9 Mad. 266; 
Kanna Pisharodi v. Komhi Achen 
(1885), 8 Mad. 381 ; Elayacitandidathil, 
Komhi Achen v. Kenatumkora Lakshmi 
Amma (1882), 5 Mad. 201. As to 
the alienation of impartible estates 
which are not inalienable by custom, 
see ante, p. 254. 

» 6 M. I. A., at p. 423 ; 18 W. R. 
note to p. 81. 

* (1877), 2 Mad. 339. 

• See Radha Pershul Sivgh v. 
Tedook Raj Kooer (Musmmut) (1873), 
20 W. R, C. R. 38 ; Kathur Singh v. 
Roop Singh (1871), 3 N. W. P. H. 
C. 4. 

® See Shurrui Chunder v. Rajkiseen 
Mookerjee (1875), 16 B. L. R. 350; 


24 \\\ R. 0. R. ‘‘46. In Tejpal v, 
Ganga (1902), 25 All. 59, following 
Oirraj Jiakhsh v. Hamid Ali (Kazi) 
(1886), 9 All. 340 (a case under Act 
XL. of 1858), it was held that there 
being no .sanction, the guardian was 
relegated to the powers he would have 
had, if he had not been appointed 
by the Court. The High Court of 
Bengal has taken a different view in 
Bhu'pendro Narayan Duit v. Nemye 
Chaml MondiU (1888), 15 Calc. 627, 
at p. 636, and Shurrui Chunder v. 
Rajkitfseu Mookerjee (1875), 16 

B. L. R. 350 ; 24 \\\ R. C. R. 46 ; 
and it is submitted that the express 
terms of Act \TI1. of 1890, s. 29, 
make this question clear. See Sinaya 
Pillai V. Munisami (1899), 22 Mad. 
289 ; Anpur7bcd)ai v. Dnrgapa Maha- 
lapa Naik (1894), 20 Bom. 160. 

’ See Ran jit Sing v. Amullya 
Proaad Ohose (1905), 9 C. W. N. 923. 

* Ante, p. 259. 

“ Oharibullah v. Khalak Singh 
(1903), 30 1. A. 165; 26 All. 407; 
7 C. W. N. 681 ; 5 Bom. L. R. 478 ; 
Ram Avtar Singh v. Nursing Narain 
Singh, 3 C. L. J. 12. 
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Where, in the particular instance, the charge is one that Matter to Ue 
a prudent owner would make in order to benefit the estate, the 
bond fide lender is not affected by the precedent mismanagement 
of the estate. The actual pressure on the estate, the danger 
to be averted, or the benefit to be conferred upon it in the 
particular instance^ is the thing to be regard (‘tl. But, of course, 
if that danger arises, or has arisen, from any misconduct to 
which the lender is or has been a party, he cannot lake ad\ ant age 
of his own 'v^rong to support a cliarge in his own favour against 
the heir, grounded on a necessity which his wrong has helped 
to cause. Therefore, the lender . . . unless he is shown to 
have acted maid fide, will not be affected, though it be shown 
that with better management the estate might have been kept 
free from debt.” ^ 

All circumstances of pressure which render tlie i-aising of wimt 
money necessary for the protection or preservation of the estate, 
or for the personal well-being of the coparceners, would support 
a sale or chj^rge. 

Baboo K. Bhattacharya, in his “ Lau of the Joint Hindu Famil 3 %’' - 
says, “ Legal necessity is of various forms. All the indispensable religious 
ceremonies, the sacraments, sucti as marriage and the investiture ^\ith 
the sacred thread, the obsequies, the cremation, the periodical oblations 
to the manes, the ceremonies customary in the family, the subsistence 
of the family, the education of the younger members, the payment of the 
ancestral debts, the giving of presents at particular seasons and on special 
occasions to the relatives, these and a thousand other causes of expenditure 
are constantly cropping up in a fairly prosperous Hindu joint family. 

All these are, in the strict sense of the word, lawful necessities.’’ 

The following are proper objects for the raising of money : — 

(a) The payment of Government revenue or of other debts 
which are payable out of the estate.® 

The debts of the father or other person through whom the property 
has been acquired by inheritance, will, or gift, must be paid, j)rovided 
they are such as to bind the estate,^ and therefore the payment of them 


^ Hunooman Per said Panday v. 
Munraj Koonweree {Miiasamui Ba- 
hooee) (1856). 6 M. 1. A. 393, at p. 
423 ; 18 W. R. C. R., note to p. 81. 

» Page 488. 

® Maonaghten’s “ Hindu Law,” vol. 
ii. chap, xi, case 2, p. 293. t^ooroo- 
persavd Jem v. Mttddunmohun Soar, 
Ben. S. -D. A. Rep., 1856, p. 980; 


Bishamhiir Naik v. Budushacb Mohu- 
patter (1864), 1 VV. R. C'. R. 96; 
Sfimohan Jha v. Brijbefianj Misser 
(1909), 36 Calc. 753. As to the debts 
of an ancestral business, see Sakrabai 
Naihubai v. Maganlal Mulrhani 
(1901), 26 Bom. 206 ; 3 Bom. L. R. 738. 

* Debts barred by limitation do 
not justify an alienatLon by the 
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constitutes a sufficient necessity for sale or mortgage,^ although no suit 
may have been instituted for the purpose of recovering them.® Where 
there is a decree the necessity is the more pressing.® 

According to Hindu law, the payment of a father’s debt, even in his 
lifetime, is a pious duty on the part of a son,^ provided that they have not 
been incurred for illegal or immoral purposes. In the case of a family 
governed by the Mitakshara school of Hindu law, the discharge of such 
debt is therefore such a necessary purpose as to gtve validity to a sale or 
mortgage of ancestral property by the father,® or after his death,® by the 
manager, whether the sons be minors or adults, provided that the debt 
has not been incuiTed for illegal or immoral purposes. 

The satisfaction of a decree for preemption in a suit by the father has 
been held to justify a mortgage.'^ The recovery of property which had 
been sold for arrears of road cess, has been hold not to justify a mort- 
gage.® 

(b) The maintenance of the coparceners and of the persons 
whom they are legally or morally bound to maintain.® 

(c) The/ reasonable marriage expenses of the members of 
the famil3\ 

As to the marriages of female mcmbei*s there can be no doubt. 

The Madras High Court has differed on the questiim w'hethor the 
marriage of male members of the family in Mitakshara cases justifies a 
sale or charge.^® The Bombay High Court has held th'At it does justify 


manager, MelQirapjia v. Shiva'pjja 
(1869), 6 Bom. H. C. 270; JJinkar 
V. App(iji (1894), 20 Bom. 155. See 
Chinnaya Nayudu v. Gurunalham ChetU 
(1882), 5 Mad. 169. As to the powder 
of a widow to pay debts barred by 
limitation, see post, p. 465. 

^ See Maenaghten’s ** Hindu Law,” 
vol. ii. chap. xi. case 6. Act VII. 
(Bo. C.) of 18(56, s. 5. Gunjyiit Lall 
(Lalla) V. Toorvn Koonwar {Mussa- ' 
7nut) (1871), 16 W. R. C. R. 52; 
iSoorjoo Persluid v. Krishan Pertab 
{Rajah) (1869), 1 N. W. P. H. C. 
Rep. 46. 

2 Kathur Singh v. Hoop Singh 
(1871), 3 N. W. P. 5. 

® See Purmessur Ojha v. Ooolbee 
{Muasamut) (1869), 11 W. R. C. R. 
446 ; Sheoraj Kooer v. Nuckchedee 
Lffll (1870), 14 W. R. C. R. 72. 

* See post, p. 294. 

® See post, pp. 294, 295. 

® LucJimun Dass v. Giridhur 
(Jhowdhry (1880), 5 Calc. 856 ; 6 C. 
L. R. 473 ; Qunga Prosad v. Ajudhia 


Pershad (1881), 8 Calc. 131 ; S. C. 
Gunga Pershad Sheodyal Singh, 9 
C. L. R. 417. 

’ Nathu V. Kundan Lall (1010), 33 
All. 242. 

® Srimohan Jlia v. Brijbehary 
Misser (1909), 36 Calc. 753. 

® Makundi v. Sarabsukh (1884), (> 
All. 417, at p. 421 ; Bishamhur Naik 
V. Svdasheeh Mohapalter (1864), 1 W. 
R. C. R. 90. As to the right to 
maintenance, see ante, pp. 227, 260. 

This includes money paid for 
the bride in an aaura marriage ; 
Bhagirathi v. Jokhu Ram Upadhia 
(1910), 32 All. 676 ; see arUe, pp. 47, 
48. 

Preaj Nurain v. Ajodhyapurshad 
(1848), 7 Ben. Sel. Rep. 613, 2nd 
ed., 602 ; Ounput Lall (Lalla) v. 
Toorun Koonwar (Mussamut) (1871), 
16 W. R. a R. 62. 

Kameswari Sastri v. Veeracharlu 
(1910), 34 Mad. 422 ; OovindarazvXu 
Narasimham v. Devarabhotla Venkata- 
imrasayya (1903), 27 Mad. 206. 
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an alienation.^ Tliis view is, it is submitted, correct. The Allahabad 
High Court, while bolding that a first marriage may be necessary, declines 
to extend the rule in every case to a second marriage.^ 

In a case governed by the Bengal law the sale of a share would, it is 
submitted, be justified. It is submitted that under both schools the sale 
of separate property would be justified.* ^ 

(d) The performance of an indispensable religious duty,^ 
such as the initiatftry ceremony of a member of the family,® 
the funeral ceremonies ® or sradh of a member of the family, 
or of the widow of a member,’ or a debt incurred on account of 
such expenditure.® 

(e) Necessary legal expenses for the purpose of preserving 
or recovering or defending the estate,® or of defending a 
member of the family.^® 

The instrument effecting a sale or creating a charge need not contain any Recital of 
recital of necessity, but it is always better to insert such recital therein. 

In determining w’hether a sale or mortgage for a family Discretion of 
necessity is justifiable, a reasonable latitude must be allowed 
for the exercise of the manager’s judgment, especially in the 
case of a father or of a manager of a trading family, though 
this must nob be extended so far as to free the persons dealing 
with him from the need of aU precautions where a minor has an 
interest in tlie property.^® 

^ Sumdrahai v. Shivnarayana (1907), Bnjbehary Misner (1909), 36 Calc. 753. 

32 Bom. 81 ; 9 Bom. L, R. 1366. See Macnaghten’s “ Hindu Law/’ 

® Bhngiralhi v. Jokhu Bam Vpa- vol. ii. chap. xi. case 6. p. 296 (1818); 

dhia (1910), 32 All. 575. Sadashiv Bhaskar Joshi v. Dhakubat 

® Juggessur .Sircar v. Nil<imbur (1880), 5 Bom. 450. 

Biswas (1866), 3 W’. R. R. 217. ® GiLn%)ut Lull {LaUa) v. Toorun 

See Makundi v. Sarahsukh (1884), 6 Kooiuvur (Mussarnut) (1871), 16 W. 

All. 417, at p. 420 ; Bhoorun Koer R. C. R. sk 

{MtMsamut) v. Sahehzadee (1866), ® Ounga Pershad v. Phool Sitigh 

W. R. C. R. 149. ' (1868), 10 W. R. C. R. 106 10 B. L. 

• As to pilgrimages, see MiUteeram R., note to p. 368 ; see Karimuddin 

Kowar v. Oopavl Sahoo (1873), 11 B. {Mumhi) v. Oobind Krishna Narain 

L. R. 416, {Kuvuxir) (1909), 36 1. A. 138; 31 

® IVlacnaghten’s “ Hindu Law,” vol. All. 497 ; 13 C. W. N. 1117 ; 11 Bom. 

ii. chap. xi. case 6, p. 296. L. R. 911. 

® QunpvJt Loll {Lalla) v. Tooran Beni Ram Man Singh (1911), 

Koonwar (Mussnmut) (1871), 16 W. 34 All. 4. 

R. C. R. 52 ; Nathuram v. Skoma Woomesh Chunder Sirmr v. 

ChMgan (1890), 14 Bom. 662. Digunburee Dossee (1865), 3 W. H. 

’ Sukeenaih Banoo v. Hiiro Churn C. R. 154. 

Buruj (1886), 6 W. R. C. R. 34 ; Bahaji Mahadaji v. Krishna ji 

Ounput LaU (Lalla) v. Toorun Devgi (1878), 2 Bom. 666 ; Batnam 

Koonwar (Mussamvi) (1871), 16 W. v. Gormdarajulu (1877), 2 Mad. 339, 

Ei. C. R. 62 ; Srimohun Jlia v. at p. 341. 
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Manager may 
sell to repay 
money 
borrowed Ofi 
personal 
credit. 


Purchaser or 
mortgagee 
bound to 
inquire as to 
necessity. 


Cun'ent 

account. 


Judgment 

debt. 


The circumstance that to meet the necessities of his ward 
the manager has pledged his personal credit, does not disentitle 
him to charge or sell the property, ^ but he can only charge or 
sell it for the purpose of paying money which the minor was 
under an obligation to pay.^ • 

A person lending money on the security of coparcenary 
property, or of the property of a minor, or buj^ing that property, 
is bound to exercise due care and attention in seeing that there 
was a legal necessity for the loan,® and must satisfy himself as 
well as he can,^ and as an honest man,® with reference to the 
parties with whom he is dealing, that the manager is acting in 
the particular instance for the benefit of the estate,® and that 
circumstanc(‘S of necessitj* had occurred which, under the Hindu 
law, would justif}^ the sale of the property,’ or a charge upon 
it at the rate of interest arranged for in the particular instance.® 

In the cas(/ of a long series of borrowings it is not always possible to 
prove exactly the purpose for W'hich any particular item was boiTowed. 
“ It will . . . be sufficient for the creditor to show that the family was 
in chronic need of money for the current outgoings of the family life or 
its trade necessities, and that the moneys were advanced on the repre- 
sentation of the manager that they were needed for such objects.” ** 

Where the necessity arises from the pressure of a judgment debt, the 
person dealing with the manager is entitled v.to treat the judgment as 
priind facie proof of necessity. 

^ Succaram Morarji v. Kahdas Hurvooman Permud Panday v. 

Kallianji (1894), 18 Horn. 631, at p. Munraj Koonweree (Musdamui Ba- 

635, hooee) asse), 6 M. I. A. 393; 18 

® Bamnulsingji (Mahamna Shri) 'W, R. C. R., note to p. 81 ; Bunseedhur 

V. Vadilal V akluitchand (1894), 20 {Lalla) v. Bindeseree Dutt Singh 

Bom. 61. {Koonwur) (1866), 10 M. 1. A. 464, 

® Oour Pershad Narain v. Slieo at p. 471 ; 1 Ind. Jur. N. S. 165 ; 

Perahad Ram (1866), 5 W. R. C. R. Trirnhvck Anunt v. Gopallahet (1863), 

103 ; Lootf Hoaaein (Syvd) v. Dursun 1 Bom. H. C, (2nd ed.) 27. 

Lull Sahoo (1875), 23 W. R. C. R. ’ Kaaheenath Bose v. Chunder 
424 ; Gane Bhive Parah v. Kane Bhive Mohun Nundee, Bon. S. D. A. 1868, 

(1867), 4 Bom. H. C. A. C. 169. p. 1791 ; NotvruUun Kooer {Muaaa- 

• Muthoofa Doaa v. Kanoo Beharee mvi) v. Gouree Dull Singh (Baboo) 

Singh (1874), 21 W^ R. C. R. 287 ; (1866), 6 W. R. C. R. 193. 

Dalihai v. Gopihai (1902), 26 Bom. ® See Hnrronath Roy Bahadoor 
433; 4 Bom. L. R. 105. [Rajah) v. Rundhir Singh (1890), 18 

® Looloo Singh v. Rajendur Laha 1. A. 1 ; 18 Calc. 311. 

(1867), 8 W. R. C. R. 364; Runnoo ® Krishna Ramaya Nadk y, Vasvd&o 
Pandey v. Buksh Alt (1871), 3 N. W. Venkatesh Pai (1896), 21 Bom. 808, 

P. 2. See Act IV. of 1882, s. 38 ; at p. 815. 

Jamseiji N. Tata v. Kaskinath Jivan See Muddun Thakoor v. Kantoo 

Manglia (1901), 26 Bom. 326; 3 Lall (1874), 1 I. A. 321, at p. 334; 
Bora. L. R. 898. 14 B. L. R. 187, at p. 199 ; 22 W. R. 
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Where the manager ia authorized by the Court to sell or Alienation 
pledge under secs. 28 or 29 of the , Guardians and Wards Act,^ 
or sec. 90 of the Probate and Administration Act,^ or under the # 
powers possessed by the High Courts, a bond fide purchaser or 
mortgagee need not investigate behind the order of authority.® 

If the person dealing with the manager does make the above Effect of 
inquiries and acts honestly, the real existence of an alleged 
suflScient, and reasonably credited, necessity is not a condition 
precedent to the validity of his charge ; ^ and, under such 
circumstances, he is not bound to see to the application of the 
purchase-money.® 

‘'It is obvious that money to be secured on any estate is likely to 
be obtained on easier terms than a loan which rests on mere personal 
security ; and that, therefore, the mere creation of a charge securing a 
proper debt cannot be viewed as improvident management. The pur- 
poses for which a loan is wanted arc often future as regards the actual 
application, and a lender can rarely have, unless he enters on the manage- 
ment, the means of controlling and rightly directing the actual applica-. 
tion.” ® 

This principle is to be found in sec. 38 of the Transfer of Property 
Act,’ which isfis follows : — 

“ Where an^^ ]:)erson, authorized only under circumstances in their 
nature variable to dispose of immovable pro]>erty, transfers such property 
for consideration, alleging the exfttence of such circumstances, they shall 
as between the transferee on the one pai*t and the transferor and other 


(y. R. 56 ; Bhmma v. 

Boop Kishore (1873), 5 N. W. P. H. 
C. Rep. 89 ; Sheoraj Kooer v. Nvek- 
chedee Lall (1870), 14 W. R. C. K. 
72. Sec, however, Loot/ H ossein 
(Syud) V. Dvrsun Lall Sahoo (1874), 
23 W. R. C. R. 424. 

1 VIII. of 1890. 
s V. of 1881. 

* Qurtgapershad Sahu v! Makaravi 
Btbi (1884), 12 1. A. 47, at p. 50 ; 
11 Calo. 379 ; at pp. 383, 384. Sikker 
Chund V. LhilpuUy Singh (1870), 5 
Calc. 363, at p. 381 ; S. C. svb 
nomine Rajah Loll v. Delputiy Singh, 
5 C. L. R. 374, at p. 40J. 

* Hunooman Persaud Panday v. 
Munraj Koonweree {Mussamut Ba~ 
hooes) (1856), 6 M. 1. A. 293, at p. 
424 ; 18 W. R. C. R., note to p. 81. 
See also Tajoodeen Hossein {Sheikh) 
V. Bhugwanlol Sahoo, Ben. S. D. A. 
1860, p. 33 ; Mahaheer Pershad Singh 
V. Dvmreram Opadhya, W. R. 1864, 


C. R. 166 ; Trimhuck Anuni v. Oopall- 
shei (1863), 1 Bom. H. C. A. C. (2nd 
ed.) 27. 

® Radha Kishore Mookerjee v. Mir- 
toonjoy Gotr (1867), 7 W. R. C. R. 
23 ; Sukcenath Banoo v. Huro Churn 
B'urvj (1866), C AV. R. C. R. 34; 
Mahabcer Pershad Sing v. Dumreram 
Opadhya, AV. R. 1864, C. R. 166; 
Gomain Sircar Prannaih Goopfo 
(1864), 1 AA^ R. V. R. 14 ; Kandhia 
Lai V. Muna Bihi (1897), 20 All. 
135; Gave Bhivc Parah v. Kane 
Bhire (1867), 4 Bom. H. C. A. C. 169 ; 
Gkansham Singh v. Badiya Lai 
(1902), 24 All. 647. 

® Ilunooman Persaud Panday v. 
Munraj Koonweree (Mussamut Ba- 
booee) (1856), 6 M. I. A. 393, at p. 
424 ; 18 W. R. C. R., note to p. 81. 

’ Act IV. of 1882. See Jamaetji 
N. Tcda V. Kashinath Jivan Manglia 
(1901), 26 Bom. 326, at p. 336 ; 3 
Bom. L. R. 898. 
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persons (if any) affeoted by the transfer on the other part, be deemed to 
have existed, if the transferee, after using reasonable oare to ascertain the 
existence of such circumstances, has acted in good faith/’ 


Illustration, 

A, a Hindu widow, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part 
of such property, to B. B satisfies himself by reasonable inquiry that the 
income of the property is insufficient for A’s maintenance, and that th(j 
sale of the field is necessary, and, acting in good faith, buys the field 
from A. As between B on the one part and A and the collateral heirs on 
the other part, a necessity for the sale shaU be deemed to have existed. 

The existence of a necessity and of sufficient pressure on 
the estate is all that the lender need inquire about. ^ He need 
not inquire into its causes,^ or what is the exact amount required 
to be borrowed.^ Where the lender knows, or by ordinary 
diligence might have known, that there are funds available 
and sufficient for paying off the debt, the sale would be invalid.^ 
He must be entirely on his guard. He must see whether the 
family with which he is dealing be divided or undivided ; and 
if the latter, at his peril he must se4 that the transaction be one 
by which the coparceners will be concluded.® 

Tlie fact that the adult members support the manager in 
the transaction may justify the person advancing the money in 
giving additional credit to the repn'sentations of the manager,® 


* Slieoraj Kooer v. NncJcchedee Lall 
(1870), 14 W. R. C. R. 72. 

* Malwhir Kower v. Jvhha Singh 
(1871), 8 B. L. R. 38; IG W. R. C. 
R. 221 ; Luchmeedhur Singh {Baboo) 
V. Ekhal All (1867), 8 W. R. C. R. 76. 

® Nujfer Chunder Banerjee v. Gud- 
dadhur Mundle (1865), 3 W. R. C. R. 
122 ; Ohanshnm Singh v. Badiya Lai 
(1902), 24 All. 647. “If a larger 
portion than is required is sold, it 
must be shown by the purchaser 
that the money required to pay ofi 
the claim could not be raised other- 
wise than by the course adopted.” 
Luchmeedhur Singh (Baboo) v. Ekbal 
AU (1867), 8 W. R. C. R. 75, at pp. 
77, 78. 


* Kalee7iarain Boy Chowdhry v. 
Bam Coomar Chand, W. R. 1864, C. 
fi. 99. See Oomain Sircar v. Prannath 
Ooopto (1864), 1 W. R. C. R. 14; 
Bavaneshwar Prasad Singh v. Chandi 
Prasad Singh (1911), 38 Calc. 721. 
He need not inquire whether the 
debt could have been met from other 
sources. Ajey Bam v. Oirdharee 
(1872), 4 N. W. P. 110. See Damoo- 
dur Mohapattu/r v. Birjo Mohapattur, 
Ben. S. D. A. 1858, p. 802. 

® Strange’s “ Hindu Law,” vol. i. 
p. 200 ; Dalpatsing v. Nanahhai 
(1864), 2 Bom. H. C. (2nd ed.) 300. 

® Balvant Santaram v. Bahaji 
(1884), 8 Bom. 602, at p. 609. 
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Where the transaction has been unimpeached for some years, a pur- Subsequent 
chaser from the original vendee would not be exi)ected to make minute purchaser, 
inquiries.^ 

Where it is sought to enforce or support a sale or mortgage Burden of 
by a manager, the purchaser or^mortgagee must prove lhat* 
the transaction was entered into in good faith ; ^ that he 
advanced in consideration of the sale or mortgage a sum of 
money which w’as reasonable with reference to the value of the 
property ; ® that the money was raised or applied ^ for the 
relief of a recognized necessity,® or that proper inquiries weri* 
made by him with respect to the existence of a necessity 
justifying the sale, and that the result of such inquiries was such 
as to satisfy him as an honest man of the existence of such 
necessity.® 

As to a suit for specific jHirformance see Qurmami Sasirkil v. Ganapatkia 
PiUai (1882), 5 Mad. 337. 

In Hunooman Permnd Panday^s case ^ their Lordships of the Privy 
Council said, “ Next as to the consideration for the bond. The argument 
for the appellant in the reply, if correct, would indeed reduce the matter 


1 Surtib Narfiin Chowdhry v. Sh xv 
Qdbind Paridey (1873), 11 B, R. 
App. 29. 

* Boopnarain Sing v. Gugadhur 
Pershad Narain (1868), 9 AV. H. (\ R. 
297 ; Tandavaraya M ndali v. Valli 
Animal (1863), 1 Mad. H. C. 398. 

* See Saravana Tevan v. MuUiayi 
Ammal (1871), 6 Mad. H. C. Rep. 
371. 

* Muthoora Doss v. Kanoo Beharce 
Sin^h (1874), 21 W. R. C. R. 287, 
and cases an/«, p. 278, and post, p. 
282. , 

® Ddbi Dayal Sahoo v. Bhan 
Pert-ap Singh (1903), 31 Oalc. 433, 
at p. 456; 8 C W. N. 408, at p. 
419; Jamna v. Nain Sukh (1887), 9 
All. 493 ; Vadali Rama Kristnama v. 
Manda Appaiya (1865), 2 Mad. H. C. 
407 ; Amarnaih Salt {Lain) v. AcJian 
Kuar {Rani) (1892), 19 I. A. 196; 
14 All. 420; Bunseedhur (Lalla) v. 
Binde scree Dutt Singh (1866), 10 M. 
1. A. 464; 1 Ind. Jur. N. S. 165. 
The necessity cannot be inferred from 
the habits and general character of 
the vendor. Mittrajif Siny v. Baghn- 
hanai Sing (1871). 8 B. L. R. App. 5. 


® Amarnath Sah (Lula) v. Achan 
Kvar {Rani) (1892), 19 1. A. 106; 
14 All. 420 ; Knmesu'ar Pershad 
{Bat)oo) V. Run Bahadoor Singh 
(1880), 8 1. A. 8; 6 Calc. 843; 8 
C. L. R. 361 ; Pool under Singh v. 
Ram Ptrshad (1867), 2 Agra H. f. 
Reps. 147 ; Kashecnath Bose v. 
Chundcr Mohun Dundee, Ben. S. D. 
A. 1858, p. 1791 ; Bheknarain Singh 
V. Javuk Singh (1877), 2 Calc. 438; 
Jamna v. Nain Sukh (1887). 9 All, 
493 ; Kumola Pershad Narain Singh 
V. Nokh Lull Sahoo (1866., 6 \\\ R. 
C. R. 30 ; SJu'o Pershad v. 

Thikoor Pershad (1866), 5 AV. R. 
C. R. 103 ; Trimhuek Amint v. Go- 
pallshet (1863), I Bom. H. C., 2nd 

o. d., 27 ; Bluxyrun Koer {Mussamut) v. 
Sahdjzadee (1866), 6 W. R. (\ R. J49 ; 
Soorendro Pershad Ddbey v. Nundun 
Misser (1874), 21 AV. R. C. R. 196; 
Lai Singh v. Deo Narain Stngh ( 1886), 
8 AU. 279. 

^ Hunooman Persaid Panday v. 
Munmj Kootiweree {Mussafnut) Ba- 
hooee (1856), 6 M. I. A. 393. at pp. 
418, 419; 18 AV. R. C. R. mote to 

p. 81. 
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for oonaideration to a very short point ; for, according to that argument, 
if the factum of a deed of charge by a manager for an infant be established, 
and the fact of the advance be proved, the presumption of law is primd 
facie, to support the charge and the onus of disproving it rests on the heir. 
For this position a decision, or rather a dictum of the Sudder Dewany 
Adawlut at Agra in the case of Omed Rai v. HeeralaU,^ was quoted and 
relied upon. But the dictum there, though general, must be read in 
connection vrith the facts of that case. It might be a correct course to 
adopt with reference to suits of that particular charicter, which was one 
where the sons of a living father were, with his suspected collusion, attempt- 
ing, in a suit against a creditor, to get rid of the charge on an ancestral 
estate created by the father, on the ground of the alleged misconduct of 
the father in extravagant waste of the estate. Now, it is to* be observed 
that a lender of money may reasonably be expected to prove the circum- 
stances connected with his o'^vn particular loan, but cannot reasonably 
be expected to know, or to come prepared with proof, of the antecedent 
economy and good conduct of the o^vncr of an ancestral estate ; w^hilst 
the antecedents of their father's career would be more likely to be in 
the knowledge of the sons, members of the same family, than of a stranger ; 
consequently, this dictum may perhaps be supported on the general 
principle that tl^e allegation, and proof of facts, presumably in his better 
knowledge, is to be looked for from the party who possesses that better 
knowledge,® as well as on the obvious ground in such suits of the danger 
of collusion between father and sons in fraud of the creditor of the former. 
But this case is of a description wholly different, and the dictum does not 
profess to be a general one, nor is it so to be regarded. Tlieir Lordships 
t hink that the question on whom does th^onus of proof lie in such suits 
as the present is one not capable of a general and inflexible answer. The 
presumption proper to bo made wdll vary -with circumstances, and must 
be regulated by, and doj)ondent on, them.® Thus, where the mortgagee 
himself, with whom the transaction took place, is setting up a charge in 
his favour made by one, whose title to alienate ho necessarily knew to be 
limited and qualified, he may be reasonably expected to alleige and prove 
facts presumably better known to him than to the infant heir, namely 
those facts w'hich embody the representations made to him of the alleged 
needs of the estate, and the motives influencing his immediate loan.” 

Where a length of time has elapsed since the transaction, the vendee 
or person claiming through him, cannot^be expected to furnish the same 
amount of proof as in a recent transaction.* 

The representations made by the manager at the time of 
the loan or alienation are evidence in favour of the person 
making the advance. 

^ 6 S. D. A. N. W. P. 618. fact is upon him.” 

® See also the Indian Evidence * See Kaihur Singh v. jRoop Singh 
Act 1. of 1872. s. 106, which pro- (3871), 3 N. W. P. H. C. 4. 
vidos that “ when any fact is spe- * See Chmodhry Heraautollah v. 
cially within the knowledge of any Brojo Soondur Roy (1872), 18 W. R. 

person, the burden of proving that C. R. 77. 
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In Hunooman Permud Panday'e case"^ the following be found: 

** It is to be observed that the representations by the manager accompanying 
the loan as part of the rea geatoe and as the contemporaneous declarations 
of an agent, though not actually selected by the principal, have been 
held to be evidence against the heir ; and as their Lordships are informed 
that such primd facie proof has been generally required in the Supreme 
Court of Calcutta between the lender and the heir ; where the lender is 
enforcing his security against the heir, they think it reasonable and right 
that it should be requfred. A case in the time of Sir Edward Hyde East, 
reported in his decisions in the second volume of Morley’s “Digest,” 
seems to be the foundation of this practice (sec also the case of Brovm v. 

Ram Kunaee Dutt)? It is obvious, however, that it might be unreasonable 
to require sucli proof from one not an original party after a lapse of time 
and enjoyment, and apparent acquiescence ; consequently, if, as is the 
case here as to part of the charge, it be created by substitution of a new 
security for an older one, when the consideration of the older one was an 
old precedent debt of an ancestor not previously questioned, a presumption 
of the kind contended for by the appellant would be reasonable.'’ ® 

A recital of the necessity is by itself not sufficient evidence Recital of 
of necessity ; ^ but it may be some evidence of the representa- 
tions made at the time.® 

In determining the question of the validity of a sale, adequacy Adequacy of 
of price is olften an important point to be considered,® though 
inadequacy eft price is not necessarily conclusive proof of mala 
jidesP The mere fact that tlTe manager or guardian might at the 
time of the sale have been able to make some more advantageous 
arrangement for the estate would not nullify a sale to a hon& 
fide purchaser for value.® 

Evidence of the bona fides of the transaction wuuld of course Fraud, 
be subject to be rebutted by evidence that the purchaser had 


^ Hunooman Persaud Panday v. 
Munraj Koonweree {Mussamut) Ba- 
hooee (1866), 6 M. I. A. 303, a? 
pp. 419, 420; 18 W. R. C. R. note 
to p. 81. 

* Ben. S. D. A. 1863, p. 883. 

■ See Tasouwar Ali {Syvd) v. Koonj 
Beharee Lai (1869). 3 N. IV. P. H. 
C. 8. 

• AJudhia v. Ram Sumer Misir 
(1909), 31 All. 464 ; Sunker Lall v. 
Jvddoobuns Suhaye (1868), 9 W. R. 
C. B. 285. See Raj Lukhee Dahea v. 
Ookool Chund&r Choivdhry (1869), 13 
M, I. A. 209; 3 B. L. R. P. C. 67; 
12 W. R. P. C. 47 ; Makundi v, 
Sarabaukh (1884), 6 AU. 417 ; Gunga^ 


gobind Bose v. Dhunnee {SrecmuUy) 
(1864), 1 W. R. C. R. 69. 

* See Sikher Chuud v. Dulputty 
Singh (1879), 5 Calc. 363, at p. 376; 
6 C. L. R. 374, at p. 387. 

® Dagdu v. Kamble (1864), 2 Bom. 
H. C. 343, at pp. 360, 361 ; Khet- 
ennonee Dassee v. Kishenmohun 
Mitter (1863), Marah. 313 ; 2 Hay, 
196; Kumola Pershad Narain Singh 
{Baboo) V. Nokh Lall Sahoo (1866), 
6 W. R. C. R. 30. 

’ Kumola Pershad Narain Singh 
{Babo*^) V. Nokh Lall Sahoo (1866), 
6 W. R. C. R. 30, at p. 33. 

® Kool Chunder Surmah v. Ramjoy 
Svrmma (1868), 10 W. R. C. R. 8. 
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acted maid fide, or in collusion with the manager to the injury 
of the family.^ If there be any fraud in proceedings to enforce 
a charge, which was free from fraud, such proceedings may be 
set aside. 2 

When the purchaser or lender is unable to prove necessity 
for the raising of the whole of the money, or he is unable to 
prove that he was satisfied as to the necessity for the raising 
of the whole sum, he is entitled to a charge on the property for 
the amount which it was necessary to raise, or which after 
reasonable inquiries was shown to him to be iffecessary to 
raise.® In any case he would be entitled to a charge for what 
is actually applied for the benefit of the family.^ 

In the case of his obtaining such charge, a creditor, who has acted 
fairly, would ordinarily be entitled to interest at the contract rate.® 

Where the interest is at a rate exceeding the rate at which the manager 
would have be^ able to borrow under the circumstances, the Court will 
reduce the interest to such lower rate, as the rate of interest is a question 
to which the lender ought to have applied his mind when inquiring as to 
the necessity.® 

Foreclosure proceedings, or a purchase at a sale*hold under 
a decree in a suit on the mortgage, would not relieve*a mortgagee 
from the burden of proving the bondfides of the transaction, or 
place him in any better position with regard to the family,'^ 
although a bond fide purchaser without notice at a sale held in 


^ Bunseedhut' (Lalla) v. Bindescree 
Dutt Singh (1860), 10 M. L A. 454, 
at pp. 471, 472; 1 Ind. Jur. N. S. 
165. 

2 As to the rights of a purchaser 
at an execution- sale without notice 
of the fraud, see Khetermonee Doseec 
V. Kishenmohun Mitter (1863), Marsh. 
313 ; 2 Hay, 196. The question 
whether the sale should be set aside 
must be determined by the Court in 
accordance with the principles of 
justice, equity, and good conscience : 
Abdul Haye v. Nawab Raj (1868), 
B. L. R., F. B. R. 911 ; 9 W. R. C. R. 
196. 

® Doorganath Roy {Konwar) v. 
Ramchunder Sen (1875), 4 1. A. 52; 
2 Calc. 311 ; Deputy-Commiaaioner 
of Kheri v. Khanjan Sin^h (1907), 
34 L A. 72 ; 29 All. 331 ; 11 C. W. 


N. 474 ; 9 Bom. L. R. 591. 

* Muthoora Doaa v. Kanoo Behuree 
Singh (1876), 21 W. R. C. R. 287. 
8ee Ilaamat Rai (Koer) v. Sunder 
(1885), II Calc. 396; Bunaeed- 
linr {Lalla) v. Bindeseree Dull Sijigh 
(1866), 10 M. 1. A. 454; 1 Ind. Jur. 
N. S. 165 ; Paran Chandra Pal v. 
Karunamayi Daai (1871), 7 B. L. R. 
90 ; 15 W. R. C. R. 268. 

® See Bunaeedhur {Lalla) v. Bin~ 
deaeree Dvlt Singh (1866), 10 M. 1. A. 
454 ; 1 Ind. Jur. N. S. 165. 

® See Hurronath Roy Bahadoor 
{Rajah) V. Rundhir Singh (1890), 
18 I. A. 1 ; 18 Calc. 311. 

’ Purmanund v. Orumhah Koer 
{Muast.), W. R. 1864, C. B. 143; 
Buzrung Sahoy Singh v. Maviora 
CJioiudhrain (Mussamut) (1874), 22 
W. R. C. R. 119. 
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execution of a decree in a suit which was properly constituted 
might not be bound to inquire into the propriety of the loan 
which formed the basis of the decree.' * 

Except where, under the Mitakshara law, the father can Acts of eo- 
alienate or charge the coparcen&ry property, ^ no individual 
coparcener, other than the manager, is entitled, without the 
consent of all the members, to deal with the joint family 
property.® 

There ina^ be circumstances where the acts of a member of the family, 
who is not the manager, can bo treated as binding the family, on the 
ground that there was an express or implied agency,* as where money is 
borrowed for family purposes.® 

As to who may contest an alienation, see ante, p. 228, and post, pp. 

290, 291. 

It has been held that where a coparcener represented to the mortgagee 
that he had power to charge the property, he was bound to make good his 
representation by suing for partition.® On such partition the mortgage 
would attach to the share allotted to the mortgagor.’ 

When ^there are no existing coparceners, the surviving Power of 
coparcener is, under the Mitakshara law, entitled to dispose of ooj^rwner. 
ancestral property as if it were his separate acquisition ; ® but 
a gift by will will take no effect against a son who was in his 
mother’s Avoiiib at the time of the death of his father.® 


’ See ante, p. 278. 

2 Post, pp. 294, 295. 

® Oaruvappa v. Thimina (1887), 
10 Mad. 316; liajhuhibh Bhooyar v. 
Buneta Dc (MiusamviatU) (1801), 
1 Ben. Sel. R. 44 (2nd ed. 59) ; 
Prannath Da^ v. Calishunkar Ohosal 
(1801), 1 Ben. Sol. B. (2nd od. (!b). 
As to the duty of the purchaser, see 
Shibosoondery Dossee v. Rakhall Doss 
Sirkar (1864), 1 W. R. C. R. 38. 

* See Krishna Ayyar v. Krishna- 
sami Ayyar (1900), 23 Mad. 597 ; 
Vithu Dhondi v. Babaji (1908), 32 
Bom. 375. 

5 Buldeo Bam Teuniree v. Somessur 
Panray (1867), 7 W. R. C. R. 490. 

® Ram Sunder Das (Mahanih) v. 
Barhamdeo Narayan Thahur (1909), 
14 C. W. N. 652; Mafidbeer Peraad 
V. Ramyad Singh (1873), 12 B, L. R. 


90 ; 20 W. R. C. R. 192. 

" Ibid. 

® Nagalutchmec Ummal v. Gopoo 
Nadaraja Chetiy (1856), 6 M. I. A. 
309 ; ValUnayagam Pillai v. Pachche 
(1863), 1 Mad. H. C. 326 ; Narottam 
Jngjivan v. Karsandus llarikisandas 
(1866), 3 Bom. H. C. A. C. 6; 
Adjoodhia Gir v. Kashce Gir (1872), 
4 N. W. P. 31. See ante, pp. 213, 214. 
As to the pow'er lo deal with separate 
acquisitions, see a7ite, p. 238. The 
last surviving mcmbci of a Madras 
taru'ad can dispose of the tarwad 
property by will, Alami v. Komu 
(1888), 12 Mad. 126. 

Minakslii v. \irappa (1884), 
8 Mad. 89 ; Hanmanl Rmnchandra v. 
Bhmacharya (1887), 12 Bom. 105; 
Vratidavandas Ramdm v. Yamundbhal 
(1876), 12 Bom. H. C. 229. , 
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Alienation op an Undivided Shaeb. 

Aiienation^jf A Hindu sovemed by the Bencal school of Hindu law can 

undivided .... . . 

share, Bengal deal with his undivided share of joint familj^ property either by 
act inter vivos or by will, inHhe same way as he can deal with 
his separate property .1 On his death intestate his undivided 
vshare passes to his heir. 

His share may be sold in execution of a decree. 

The purchaser has been held entitled to be put into posses- 
sion of the share bought by him,® but not in such* a way as to 
interfere with the family. 

In one case ^ when he applied for possession, a share was allotted to 
him in severalty. This had the same effect as if he had brought a partition 
suit. 

According to the Mitakshara law, except where the debtor 
is the fathe^ or paternal grandfather of a coparcener, whose 
rights are enlarged by his death, a creditor of a coparcener, who 
has not obtained a judgment and has not attached the debtor’s 
interest * before the death of his debtor,^ has no riglft to recover 
his debt from the coparcenary property.® • 

If it were otherwise the right of survi’^orship ^ would be ineffectual. 

He can obtain a sale of the undivided interest of his debtor 
in the property of the coparcenary in execution of a decree,® if 


Sale in 
execution. 


1 Ram Deb id Lall v. Mitterjeet 
Singh (1872), 17 W. R. C. R. 420 ; 
Anund Chund Rai v. Kishen Mohun 
Bunoja (1905), 1 Ben. Sel. R. 115 
(new edition, 152) ; Ramkunhaec Rai 
V. Bung Chund Bwdhoojea (1820), 
3 Ben. Sel. R. 17 (new edition, 22) ; 
Rounla Kant Ghosal v. Ram Huree 
Nund Oramee (1827), 4 Ben. Sel. R. 
196 (new edition, 247). 

* Rajanikanth Biswas v. Ram Nath 
Neogy (1883), 10 Calc. 244. 

* Bijoy Keshuh Roy Bahadoor 
{Koonwar) v. Shama Soonduree Dosaee 
(1865), 2 W. R. M. A, 30. See 
Kesvbnaih Ohoae v. Hurgovind Bose, 
Ben. S. I). A., 1853, p. 768 ; Ramtonoo 
Chatterjee v. Ishurchunder Neogee 

. Ben. S. D. A., 1857, p. 1585. 

* This does not include an attach- 
meiit before judgment : Ramanayya 

,v. Rangappaypa (1893), 17 Mad, i44. 


® Bithal Das v. Nand Kishore 
(1900), 23 All. 106; Suraj Bunsi 
Koer V. Sheo Proshed Singh (1879), 
6 I. A. 88, at pp. 108, 109 ; 5 Calc. 
148, at pp. 173, 174 ; 4 C. L. R. 226, 
at p. 241 ; Bailur Krishna Rau v. 
Lukshmana Shanbhogue (1881), 4 

Mad. 302 ; Balkishen (Rai) v. Sitaram 
(Rai) (1886), 7 All. 731. 

^ Bithal Das v. Nand Kishore 
(1900), 23 All. 106 ; Vdaram Sitaram 
V. Ranu Panduji (1876), 11 Bom. H. 
C. 76 ; Narsinbhat v. Chenaya (1877), 
2 Bom. 479 ; Bdlbhadhar v. Bisheshar 
(1886), 8 All. 495 ; Jagannath Prasad 
V. Sitevram (1888), 11 All. 302 ; Soda- 
hart Prasad Sahu v. Footbash Koer 
(1869), 3 B. L. R. F. B. 31, at p. 35 ; 
12 W. R. F. B. 1, at p. 3. 

7 Ante, pp. 228, 229. 

^ Deendyal Lai v. Jugd^p Narain 
Singh (1877), 4 1. A. 247; 3 Calc. 
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during the lifetime of the debtor there has been an attachment 
and order for sale.^ 

A provisional release from attachment does not affect his right.^ 

The purchaser at such sale is not entitled to sue for possession,^ but 
is entitled to ascertain his share by sucb partition as the judgment debtor 
might have compelled before the alienation of his share took place.* 

If he has obtained possession he is not liable to be turned out, but the 
coparceners are entitled to joint possession with him.® 

The question whether a member of a joint family governed Alienation, 
by the Mitakshara school of law can alienate or charge his 
interest in the coparcenary property, must be determined 
according to the Province in which the case arises. 

It is settled law in Madras ® and Bombay ^ that a purchaser 


198 ; Suraj Burnt Koer v. Shea 
Proshad Singh (1879), 6 1. A. 88 ; 5 
Calc. 148 ; 4 C. L. R. 226 ; Hurdey 
Narain Sahu (Baboo) v. loader Per- 
kash Misser (Pundit Baboo) (1883), 
11 I. A. 26 ; 10 Calc. 626 ; Tuffuzzool 
Hossein Khan (Syud) v. RughooncUh 
Ptrshad (1874), 14 M. 1. A. 40, at p. 
50 ; Jumoona Persad Singh v. Digna- 
rain Singh (1SS3), 10 Calc. 1 ; 13 C. 
L. R. 74 ; JalUdar Singh v. Ram Lai 
(1878), 4 Calc. 723; Narain Dass 
(Rat) V. Nownit Lai (1879), 4 Calc. 
809 ; 4 C. L. R. 67 ; Collector of 
Monghyr v, Hurdai Narain Shahai 
(1879), 5 Calc. 426 ; 6 C. L. R. 112 ; 
Vasudev Bkat v. Venkalesh Sanbhav 
(1873), 10 Bom. H. C. 139; Udarain 
Sitaram v. Ranu Panduji (1875), 11 
Bom. H. C. 76 ; Virasvami Qramini 
V. Ayyaaami Qramini (1863), 1 Mad. 
H. C. 471 ; Qoorf Surun Dasa v. Ram 
Surun Bhukut (1866), ^ W. R. C. Jtl. 
54. 

^ Suraj Bunai Koer v. Shea Proahad 
Singh (1879), 6 1. A. 88, at p. 109; 
6 Calc. 148, at p. 174 ; 4 C. L. R. 
226, at p. 241 ; Balkiahen (Rai) v. 
Sita Ram (Rai) (1886), 7 All. 731 ; 
Parikh OirdarUU v. Thakor Fatehsing 
(1899), 2 Bom. L. R. 32. In 
Bithal Das v. Nattd Kiahore (1900), 
23 All. 106, the more attachment 
seems to have been held sufBcient to 
create a charge, but it is doubtful 
whether it has suoh effect, see Soobhvl 
Chunder Paul v. Nitye Churn Bysack 
(1880), 6 Cal. 663. 


* Ram. Chandra Marwari v. Mvde- 
shwar Singh (1906), 33 Calc. 1158; 
10 C. W. N. 979. 

^ Kallapa v. Venkatesh Vinayak 
(1878), 2 Bom. 676; Palani Konan 
V. Masa Konan (1896), 20 Mad. 243. 

* Deendyal Lai v. Jugdeep Narain 
Stngh (1877), 4 1. A. 247 ; 3 Calc. 
198 ; Hurdey Narain Sahu (Baboo) v. 
Rooder Perkash Misser (isSS), 11 
I. A. 26 ; 10 Calc. 626 ; JalUdar Singh 
V. Ram Lall (1878), 4 Calc. 723 ; 
Sunirun Thakiir v. Ckundermun Misser 
(1879), 5 C. L, K. 26 ; 3 C. L. R. 282 ; 
Pandurang Anandrav v. Bhaskar 
Skadaahiv (1874), 11 Bom. H. C. 72; 
Loll Jha (Baboo) v. Juma Buksh 
(Sheikh) (1874), 22 W. R. C. R. 116; 
Maruti Narayan v. Lila Chand (1882), 
6 Bom. 664; p. 316. 

^ Makabalnya v. Timaya (1875), 12 
Bom. B. (J. 138 ; Babaji Lakshman v. 
Vasudiv Vinayak (1876), 1 Bom. 95; 
Kallapa v. Venkatesh Vinayak (1878), 
2 Bom. 676; Hari Premji (Patil) v. 
Hakamckand (1884), 10 Bora. 363, 

* Virasvami Qramini v. Ayyaarami 

Qramini (1863), 1 Mad. H. C, 471; 
Peddamidhulaty v. N. Timma Reddy 
(1864), 2 Mad. H. C. 270 ; Palanive^ 
lappa Kaundan v. Mannaru Naikan 
(1865), 2 Mad. H. C. 416; Kotta 
Ramasami Cheiti v. Bangari Seshama 
Nuyanivaru (1881), 3 Mad. 146, at 
p. 167 ; Aiyyagari VenkUarainayya 
V. Aiyyagari Ramayya (1902), 25 
Mad. 690. ' ^ * 

^ Tukaram A mbaidas v . Ramohandra 
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Agreement 
not to sell. 


for value ^ acquires the interest of his vendor, that is a right to 
partition, and a right on partition to the share to which his 
vendor would have been entitled, ^ but without partition he 
cannot acquire a right to any specific property ® or to a specific 
share. He is not entitled to possession,* his right in that respect 
being the same as the right of a purchaser at a sale in execution 
of a decree. 5 • 

Tlje Judicial Committee has recognized this to be the law 
applicable in Madras and Bombay.® 

The purchaser becomes “ a sort of tenant in common with the copar- 
ceners, admissible as sucli to his distributive share upon a partition taking 
place.” ’ 

As to his right to partition, see post, p. 316. 

It has been held in Bombay that the position of the purchaser 
is not improved by the death of other coparceners before partition. He 
stands in no better position than his alienor, and, consequently, like the 
latter, is liable^ to have his share diminished before partition by the 
birth of other coparceners if he stands by and does not insist upon an 
immediate partition.® It has been held in Madras that he takes on 
partition such share as the alienor had at the time of the alienation.® 

An agreement in restraint of the alienation of an undivided share is 
valid,^® but it will not, it is submitted, bind a purchaser, at any rate where 
he has received no notice of the agreement.” It does not affect a purchaser 
at a sale in execution of a decree.^® . 


(1860), 6 Horn, H. 0. A. C. J. 247; 
Vasudev Bhit v. Venkatesh Bmibhiv 
(1873), 10 Bom. H. C. 130; Fakirapa 
V. Ckanapa (1873), 10 Bom. H. C. 162. 
For a case of an assignment to a 
coparcener, see Shivajirao v. VasarUrao 
(1908), 33 Bom. 267; 10 Bom. L. R. 
778. 

^ In the case of a sale for inadequate 
contjideration, the purchaser is entitled 
to a charge for the amount paid. 
Botiahi Itunganathan Chetty v. Fulicat 
Buituisami Chetti (1903), 27 Mad. 162. 

“ ATiie, p. 286. He cannot alienate 
a share in impartible property; see 
Byari v. Puifunrui (1890), 14 Mad. 38. 
As to a right of worship, see post, 
pp. 241, 242. 

3 Venkaiachella Pillay v. CMnnaiya 
Mtvdaliar (1870), 5 Mad. H. C. 166; 
Vitla Butteii v. Yamcnamma (1874), 
8 Mad. H. C. 6. 

* Act IV. of 1882, B. 44. See 
Bhiku V. Puttu (MK)6), 8 Bom. L. R. 99. 
Aide, p. 287. 

^ Lakshman Lada Naik v. Eainchan- 


dra Dada Naik (1880), 7 1. A. 181, at 
p. 195 ; 6 Bom. 48, at p. 62 ; Balgo- 
hind Das v. Narain Lai (1893), 20 
I. A. 116, at p. 125 ; 15 All. 339, at 
p. 351 ; Suraj Bunsi Koer v. Sheo 
Prosimd Singh (1879), 6 J. A. 88, at 
pp. 101, 102 ; 5 Oalc. 148, at p. 166 ; 
4 C. L. R. 226, at p. 234. 

^ Vastidev Bhat v. Venkatesh 
(1873), 10 Bom. H. C. 139, at p. 147. 
.^s to a partition at the instance of 
the purchaser, see post, p. 316. 

Ourlingapa v. Nandapa (1896), 
21 Bom. 797. 

® Chinnu Pillai v. Kalimuthu 
Chetti (1911), 35 Mad. 47, differing 
from Bangasami v. Krishnayyan 
(1891), 14 Mad. 408. 

Lachmi Chand v. Tori Lai (1878), 
1 All. 618. 

Cf. Kanna Pisharodi v. Komhi 
Achen (1885), 8 Mad. 381. 

Cf. Oolak Nath Boy Chowdhry v. 
Mathura Nath Boy Chowdhry (1891), 
20 Calc. 273. 
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In Bengal ^ and in the United Provinces ^ a coparcener has 
no power to alienate by sale or mortgage his undivided share ® 
to a stranger or to a coparcener for his own benefit ^ without 
the consent of his coparceners. This view has been accepted 
by the Judicial Committee.® • 

The alienation of hi^ share by one member, would imply his consent Equity on 
to the alienation of their shares by the other members.® SieM^ion^* 

The alienation will not be set aside at the instance of the alienor or 
persons claiming through him except upon the teims of refunding the 
amount paid with interest.’ 

Where a coparcener has mortgaged or sold his undivided Mortgage of 
share of specified coparcenary property (where such mortgage share, 
or sale is permissible), and the property has on partition been 
allotted to another member, the mortgagee or purchaser is 
entitled to a charge upon other propertj" allotted on thepartition 
to the person dealing with him.® 

Before partition, he is entitled to a declaration that he has a charge 
on the interest of the mortgagors. 

It has been held in Bengal that, while declaring the mortgage of an 
undivided share* to bo void, the Court may direct that the joint proixuty 
be hold in specified shares, and may attach the lien of the mortgage to the 


^ l^adobart Prasad 8ahu v. Foolhash 
Koer (1869), 3 B. L. R. F. B. R. 31 ; 
J 2 W. R. F. B. 1 ; and cases there 
cited : Nathu Lai Gftoydhry v. Ckadi 
8ahi (1869), 4 B. L. R. A. C. 15 ; 12 
W. R. 0. R. 447 ; Mahabeer Per sad v. 
Ramyad Siiiy (1873), 12 B. L. R. 90 ; 
20 W. R. C. R.'192; Runsee Loll 

V. Aoladh Ahsan (Shaikh) (1874), 22 

W. R. C. R. 562 ; Chundcr Cooniar v. 
Hurbuns Sahai (1888), 16 ('ak*. 137. 
As to a lease, see Ram Dehud Lall v. 
Mittefjeet Singh (1872), 17 W. R. 
C. R. 420. 

* Kadi Shankar v. Naioah Singh 
(1909), 31 All. 607 ; Joynarain Siny 
V. Roshun Sing, 2 S. D. A. N. W. P. 
(1860), 162 ; Ooor Pershad v. Sheodeen 
(1872), 4 N. W. P. 137; Chamaili 
Kuar V. Ram Prasad (1879), 2 All. 
267 ; Rama Nand Singh v. Gobind 
Singh (1883), 5 All. 384 ; Ghandar 
Kishore v. Dampai KisJme (1894), 16 
All. 369 ; Bhagiraihi Miar v. Sheohhih 
(1898), 20 All. 325. See Amolak 
Ram V. Chandan Singh (1902), 24 
All. 483. 


* Ho can do so when they are so 
far separate, that each collects his 
quota of rent separately, Kalika Sahoy 
V. Gouree Sunkur (1869), 12 \V. R. 
C. R. 287. 

* It lias boon held that he can 
alienate it for the benefit of the 
famil^s J iiggnrnath Khootia v. Doobo 
Misser (1870), 14 AV. R. C. R. 80. 

® Bcdgobiitd v. Narain Lai 

(1893), 20 1. A. 116, at p. 125; 15 
• All. 339, at p. 351; Madho Parshad 
V, ^l^'hrhon Singh (1890), 17 1. A. 
194; IS Calf. 157. 

® Ganraj Dubey v. Sheozore Situjh 
(1880), 2 All. 898. 

^ Jam turn Parsfunl v. Ganga Pershad 
Singh (1892), 19 Calc. 401. 

® See Byjnath Lall v. Ramoodeen 
Chowdfmj (1873), 1 1. A. 106 ; 21 W. 
R. C. R. 233 ; Hetnehunder Ohose v. 
Thakomoni Debi (1893), 20 Calc. 
633 ; Amolak Ram v. Chandan Spvgh 
(1902), 24 All. 483. 

® jDoddappa v. Somappa (BM)6), 
8 Bom. L. R, 550. 


H.L, 


U 
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share allotted to the mortgagor.^ A similar order was made in the case 
of a sale.^ These decisions, it is submitted, practically have the eflPeot of 
^ validating a mortgage or sale of a share. ^ 

Gift or devise. The power to dispose by gift or devise of his interest in 
coparcenary property in a ^ase subject to the Mitakshara law is 
disallowed by all the High Courts.^ 

As a right of survivorship accrues to the other coparceners on the 
death of a coparcener,® it follows that there can be no right to dispose of 
any interest in the coparcenary property by will.® 

A distinction has been made between a gift to a stranger and a gift 
to a coparcener,’ but it is submitted that no such distinction is admissible. 
As to the power of the last surviving coparcener, see ante, p. 286. 

A local custom, whereby a coparcener or his wife could in the absence 
of male issue give his share to his daughter or daughter’s son has been 
recognized.® 

Setting aside Alienation. 

An al/enatioii of coparcenary property, or of any interest 
therein, by a father or other manager, or by a coparcener or 
stranger, may be coiiteslod by the son or any coparcener who 

* Ram Soonder (Mohanth) v. 6 Bom. 48, at p. 02 ; 7 C. L. R. 320, 

Nathuni Singh (1911;, 15 0. W. N. 'it p. 329. As t.o the power of a 

748 ; Ram Sinider Das {Mahanth) v. father’ to make a gift of coparcenary 

Bnrhamdeo Saraynn Thahtr (1909), property, see nnfp, p. 272. 

14 C. W. N. 5,52; Mahabcer Persad ^ AntCf pp. 228, 229. 

V. Ramyad Singh (1873), 12 B. L. R. ® Tottempudi Venkataratnam v. 

90 ; 20 W. K. (1 R. 192. Tottempudi Seshamma (1903), 27 

^ BmuKiri Lai v. Daya Sunker 'M8id.22S ; Rathnamv. Sivasulrarmnia 

Misser (1909), 13 (7. W. N. 815. (1892), 16 Mad. 353 ; Villa Bulten v. 

® See ante, p. 289. Cf. Kali Shankar Yamenarnrna (1874), 8 Mad. H. 0. 6 ; 

V. Nawab Singh (1909), 31 All. 507. Lakshman Dada Naik v. Ramchandra 

* Baba v. Timma (1883), 7 Mad. Dada Naik (1880), 7 1. A. 181 ; 5 

357; Ponnusami v. Thaiha (1886), 9 Bom. 48; 7 C. L. R. 320; Harilal 

Mad. 273 ; Ramanna v. Venkata , Bapuji v. Mani {Bai) (1905), 29 
(1888), 11 Mad. 246; Rottala Run- Bom. 351; 7 Bom. L. R. 266; 

gamiham Chetty v. Pulicat Ramasami Ckatturhhooj Meghji v. Dharamsi 

Chetti (1903), 27 Mad. 162; Oopal ATaranji (1884), 9 Bom. 438 ; Lakshmi 

Lai V. Mahadeo Prasad (1901), 6 Shankar \,Vaijmth(\%%\\ i6 Bom. 

C. W. N. 651 ; Sitaram Pandit (Shri) Adjoodhia Oir v. Kashee Oir (1872), 

V. Harihar Pandit (Shri) (1910), 36 4 N. W. P. 31 ; Btddeo Singh (Rajah) 

Bom. 109; Oangvbai v. Ramanna v. (1866), 1 Agra H. 0. 

(1866), 3 Bom. H. C. (A. C. J.) 66 ; 165 ; MimhksU v, Virappa (1884), 

Udaram Sitaram v. Ranu Panduji 8 Mad. 89 ; Hindu Wills Act (XXI. 

(1876), 11 Bom. H. C. 76; Vranda- ot 1870), s. 3. 

mndaa Ramdas v. Yamuncibai (1875), ’ Joitaram v. Ramkrishna (1902), 

12 Bom. H. C. 229; Kalu v. Barsu 27 Bom. 31, at pp. 40, 41; 4 Bom. 
(1894), 19 Bom. 803. See Lakshman L. R. 764. 

Dada Naik v. Ramchandra Dada ® Nandi Singh v. Sita Ram (1888), 
Naik (1880), 7 1. A. 181, at p. 105; 16 I, A. 44 ; 16 Calc. 677. 


Who may 

contest 

alienation. 
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was bom,^ conceived,* or adopted * at the time of the completion 
of the alienation,* and is entitled to a share on partition. 

A coparcener who was bom after an invalid alienation is 
also entitled to have it set aside.® 

A person disqualified from inheritance could not sue, although he. 
might have a right of maintenance.® 

It has been held tlfat an invalid alienation made without the consent 
of existing sons can be sot aside at the instance of a son who was not 
bom at the time of the alienation,^ but it is clear that an alienation which 
by consent or otherwise is binding upon all the coparceners in existence at 
the time cannot bo contested by a person who is born subsequently.'^ 

In a family governed by the Mitakshara law a suit to set aside an aliena- Death of 
tion cannot on the death of the plaintiff be continued by his heir, as his 

right lapses.” Under the Bengal school the right would pass to the heir, contest 

alienation. 

The person entitled to contest an alienation may sue to set 
aside the alienation, or if it has not taken place may sue for an 
injunction.^ Where he cannot obtain substantive relief he can 
sue for a declaratory decree.^® 

In a case gov(Tned by the Bengal school of law a coparcener 
can sue to set aside an alienation, so far only as it affects his sot aside, 
share of the coparcenary i)roperty. 

^ Girdkaree Lall v. Kavfoo Ldl nijxM/yar (1897), 20 Mad. 354. 

(1874), 1 I. A. 321 ; 14 B. L. K. 187 ; ^ Hurodooi S (train Sin^hv. BcerNa- 

22 W. R. C. R. 50 ; BManath Khcttry rain Singh (1869), 11 W. R. C\ R. 480 ; 

v. Kartick Kissen Das Khettry (1907), Tidshi Bam v. Babu (1911), 33 AU. 

34 Calc. 372; 11 C. W, k 402; 054. 

Chuttan Led v. Kalin (1910), 33 All. ^ Bam Soomler Boy v. Bam Sahye 
283; Baja Bam Tewary Lurhfmtn Bkuguf (1882), 8 Calc. 919; Ba 7 n 
Persad (1867), B. L. R. Sup. Vol. 731, Sahye Bhukkut v. Laljee Sahye (Lalla), 

at p. 741 ; 8 W. R. C. R. 15, at p. 21 ; 8 Calc, 149 ; 9 C. L. R. 487. 

Aghori Bamasarg Sing v. ('cKkrave ’ See Bhalanath Kh^ettry v. Kartick 
(1870), 5 B. L, R. App. 14, Kissni Das Khettry (1907), 34 Calc. 

^ Madho Singh v. BurnHit Ally 372; IIC. W. N. 462; Midhuraman 
(1868). 3 Agra, 432; J ado, Singh v. • Ckctti v. Ettapasa^ni 22 Mad. 

Banee {Mussmnat) (1873), 5 N. W. P. 372, at p. 375; Bainasamayyan ▼. 

113. See, however, Ooura Choivdkrain Virasami Ayyan (1898), 21 Mad. 222. 

(Muasamui) v. Chummun Chowdhry, ® Padarath Singh v. Baja Bam 
W, R. (1864). C. R. 340. Cf. Yeke^ (1882), 4 All. 235. 
yamain v. Agnisvxirian (1869), 4 Mad. * Knaih Naram Singh v. Prem Lai 
H. C. 307. Paurcy (1865), 3 W. R. C. R. 102; 

* See Svdanwml Moha^pattur v. Baja Ba^n Tewary v. Livchmun Persad 

Soorjo Monee Dayce (1869), 11 (1867), B. L. R. Sup. Vol. 731 ; 8 

W. R. C. R. 436 ; Bamhhat v. Lak- W. R. C. R. 15 ; Betoo Raj Pandey v. 

ahtnan Chirdaman Mayalay (1881), 5 Lalljec Pamley (1875), 24 \V. R. 0. R. 

Bom. 630; as to an adopted son 399. 

setting aside an alienation by the As to declaratory decrees, sec' Act 

widow adopting him, see ante, pp. 192, L of 1877, s. 42 ; Kathama Natchiar v. 

193. Dora^inga Tever (1875), 2 I. A. i69 ; 

* See Ponnambvla Pillai v. Sunda- 16 B. L. R. 83 ; 23 W. R. C. E. 314. 
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Under the Mitakshara school, in the case of an invalid 
alienation in the Bombay or Madras Presidencies by a coparcener, 
the coparcener aggrieved may be entitled to have it set aside 
except so far as the share of the alienor is concerned,^ whereas 
in Bengal or the United Provinces he is entitled to have the 
whole alienation set aside, subject to such equities as may be 
applicable.^ 

This distinction arises because a sale of an undivided interest is per- 
missible in the two former Presidencies. “ 

A son is not entitled, during the father’s lifetime, to eject 
the purchaser because the father sells without authority.^ He 
may bring a suit for partition, or may possibly, if he sues on 
behalf of the family, be entitled to a decree for possession ® on 
such terms as may be equitable, as, for instance, that the 
purchaser be entitled to a charge for the money paid by him,® 
or be entitled to sue for partition.'^ 

The consent of an adult coparcener or his acquiescence, at 
any rate where it amounts to an estoppel, prevents him from 
disputing an alienation made* by a father or other manager.® 
The ratification of the alienation by him will also*have the same 
effect.® 

A suit brought by a Hindu governed by the law of thi' Mitakshara 


^ See Marappa Gaundan v. liariga- 
mmi OauTidan (1899), 23 Mad. 89. 

“ Haunman Dudi Roy v. Kiahen 
Kishor Narayan Sing {Baboo), 8 
B. L. R. 358; 15W. R. F. B. 6. See 
post; p. 293. 

^ Ante, pp. 287, 288. 

* Baboo Ram v. Gajadhur Singh 
(1867), Agra H. C. F. B. R. 86; 
Puraun Sahoo v. Ramdeen hall, S. D. 
A. R. N. W. P., 1852, p. 365 ; ChutUr 
Dharee Lai v. Bikaoo Lai, Bon. S. D. 
A., 1850, p. 282. 

® Haunman Dutt Roy v. Kiahen 
Kishor Narayan Sing (Baboo) (t679), 
8 B. L. R. 358 ; 15 W. R. F. B. 6. 

® Post, p. 293. 

’ Deendycd Lai v. Jugdeep Narain 
Singh (1877), 4 I. A. 247; 3 Calc. 
198 ; 1 C. L. R. 49 ; Hwrdey Narain 
Sdhu (Baboo) v. Rooder Perkash 
Misser [Pundit Baboo) (1883), 11 1. A. 
26 ; 10 Calc. 626. 


® See Miller v. Runga Nath Moulick 
(1885), 12 Calc. 389 ; Act I. of 1872, 
s. 1 15. The mere absence of objection 
does not amount to acquiescence, see 
Kamakshi Ammal v. Cliakrapany 
Chettiar (1907), 30 Mad. 462. 

* See Modhoo Dyal Singh v. KoUmr 
Singh (1868), B. L. R. F. B. R. 1018, 
at p. 1020 ; 9 W. R. C. R. 511, at p. 
512; Gangabaiv. Vamanaji A. Datar 
(1864), 2 Bom. H. C. (2nd ed.) 301. 
As to ratification of the manager or 
guardian's acts after the ward has 
attained majority, see Chetty Colum 
Comar a V encntacheUa Reddyer v. 
Rungasaumy Streemunth Jyengar 
Bahadoor (Rajah) (1861), 8 M. I. A. 
319 ; Prosonno Koomar Bural v. 
Sajvdoor Ruhman (Chowdree), Ben. 
S. D. A., 1853, p. 525 ; Ramasawmi 
Aiyan v. Venkaiaramaiyan (1879), 6 
1. A. 196 : 2 Mad. 91. 
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to set aside his father’s alienation ’ of ancestral property must be brought 
within twelve years from the time when the alienee takes possession of 
the property.^ , 

When the coparcener seeking to set aside the ahenation, or oomponBa- 
the family has benefited by the alienation, it may be equitable 
to compensate the purchaser or mortgagee,® but there is no 
equity entitling hiin to a refund of purchase-money in respect 
of a share, which is not bound by the purchase.^ 

As to a sale/)r mortgage by the father, see posi, p. 300. 

As to a sale of an undivided share, see ante, pp. 287-289. 

Where the purchaser has, to the knowiedgo of those interested improve- 
in Sf^tting aside the sale, and without their protest,® or without 
their knowledge, if he believed in good faith that he had an 
absolute title,® laid out sums for the improvement or benefit of 
tlie pioperty, they may be required to compensate him.® 

. 'Fhc burden is upon the alienee to show that the money has been 
applied to family i)urpos(‘s ; that the person se(‘king to set aside the 
alienation has f>enefit(*d thereby.'^ 


^ This does not include a sale in Siiruh Xarain Chowdhry v. Shew 

execution of a docrc/e : Isnuri Dull Gdbivd Paiidey (1873), 11 B. L. R. 

Singh v. Ihrdhim (1881), 8 Calc. 053. App. 29; MdhaJbecr Peraad v. Rani’ 

2 Act IX. of 1908 (Limitation), yad Situjh (1873), 12 B. L. R. 90 ; 

Sched. 1. art. 120. JScc Bnnwari Lai *20 W. R. C. R. 192. Sec, however, 

V. Dayu. Sunker Misstr (1909), 13 Marappa Oaundaii v. Rangasami Ga- 

C. W. N. 815; Raja Ram Ttvxiry v. undan (1899), 23 Mad. 89. 

Lwchman Perscul (1867), B. L. R. F. * VirabJuulra Gowda v. GwrU’ 

B. R. 731 ; 8W. K. C. R. 16; Munhasi venkata Churl it (1898), 22 Mad. 312. 

Kocr V. NotvriUtan Koer (1881), 8 See Sivaganga Zamiridar v. Lakshniana 

C. L. R. 428 ; Beer Pershnd v. Doonga (1885), 9 Mad. 188, at pp. 200, 201. 

Pershad, W. R. 1864, p. 215; SeetuL ^ Dattaji Sakluiram Rajadhiksh v. 

PcraJiad Sitigh (Baboo) v. Goar J)yal Kalba Yese Parabhu (1896), 21 Bom. 

Singh (Baboo) (1864), 1 W. R. C. R. 749. 

283 (an alienation by a grandfather) ; ® Act IV. of 1 882 (Transfer of 

Beer Kishorc Suhye Singh (Baboo) v. Property), s. 61 ; .see Ahhoy Chum 

Hur Bullvb Narain Singh (Baboo) GJioae v. Attartnani JJaasec (1908), 13 

(1867), 7 W. R. C. R. 502; Aghori 0. W. N. 931. 

Ramasarg Sing v. Cochrane (1870), 5 ^ Modhoo Dyal Singh v. KoJhur 

B. L. R. App. 14; Balwanirao v. Singh (1868), B. L. R. F. B. R. 

iifflWtfcmAaa(1901), 3Bom. L. R. 682. 1018 . 9 W. R. C. R. 511, differing 

3 See Madho Parahad v. Mehrban from Muddun Qopal Thakoor v. Ram 

Singh (1890), 17 I. A. 194, at pp. Buksh Pandey (1863), C W. R. C. R. 

198, 199; 18 Calc. 157, at pp. 163, 71; Haunman Dxdi Roy v. Kiahen 

164 ; Haunman lJutt Roy v. Kiahen Kiaho^ Narayan Sing (Baboo) (1870), 

Kiehor Narayan Sing (Baboo) (1870), 8 B. L. R. 358 ; 16 W. R. F. B. R. 6. 

8 B. L. R. 358 ; 15 AV. R. F. B. 6 ; 



CHAPTER VIII. ^ 


THE DEBTS OF A FATHER UNDER THE MITAKSHARA LAW. 

The Hindu law imposes upon a son, and grandson, the duty 
of paying the debts of his father, and paternal grandfather,^ 
from whom he has not separated, ^ provided that they have not 
been incurred for immoral or illegal purposes,® or are barred by 
the law of limitation.^ 

As according to Hindu ideas a man and liis three male paternal ancestors 
are the same^^ierson in different bodies, there would be a similar liability to 
pay the debts of a grandfather,** but by a special rule of limitation the 
liability does not extend beyond the grandson.** 

By the Hindu law, the freedom of the son from the obliga- 
tion to discharge the father’s debt has respect to ihe nature of 
the debt, and not to the nature of the estate, whether ancestral 
or acquired by the creator of the debt.’*’ Although under the 
Mitakshara system of law, the father takes no greater interest 
than his son in coparcenary property he can pay his personal 
debts out of the income of such property,® and can bind his 
sons and grandsons,® whether they bo minors or adults,^® by a 
charge or alienation of the coparcenary estate, or of any portion 


^ Colebrooke’s “ Digest,” voJ. i. 
pp. 267, 334 ; “ Narada Smriti,” 

chap. iii. paras. 4, 6. 

® Fa&ir Chand v. Daya Ram (1902), 
26 All. 67. 

® Colebrooke’s “Digest,” pp. 300, 
306, 309, 311. 

* Svbramania Ayyar v. Oopala 
Aiyar (1909), 33 Mad. 308. 

® See note to Edition of “ Narada 
Smriti ” in Sacred Books of the East, 
vol. xxxiii. pp. 43, 44. 

® See Ghose’s “Hindu Law,” 2nd 
ed., pp. 417, 418. 

’ Unnooman Peraaud Panday v. 

unraj Koonweree {Mussumat Bdbo- 


oec) (J856), 6 M. 1. A. 393, atp. 421; 
^0 W. B. C. K., note to p. 81 ; Oird^ 
haree. Loll v. Kantoo Lai (1874), 1 T. 
A. 321, at p. 331 ; 14 B. L. R. 187, 
at p. 197 ; 22 W. R. C. R. 56, at p. 68. 

** This follows from his power to 
charge and sell. 

^ It does not bind any one else, as, 
for instance, a nephew; Oangulu v. 
Ancha Bapvlu (1881), 4 Mad. 73 ; 
Ram Ratan v. Lackman Daa (1908), 30 
All. 460. 

Phul Chand v. Man Singh (1882), 
4 All. 309 ; Baao Kooer v. Hurry Doss 
(1882), 9 Calc. 496, at p. 501 ; 12 
C. L. R. 292, at p. 297. 
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thereof, for the purpose of paying such of his debts, ^ which he 
has incurred before the date of such charge or alienation,^ 
provided that such debts have not been incurred for an illegal 
or immoral purpose or consideration.® 

This applies to the alienation of a babtiuna grant. Sous are bound 
whether they consent or not.® 

“ When the father alienates the propertj' he exercises the 
power of alienation which the sons would have exercised in 
discharge of their pious duty which they owed to him ; he is 
virtually alienating the property for them and on their behalf in 
discharge of their duty in accordance with the power given to 


^ Tliis does not apparently include 
a claim to damages, ace Paremnn Das 
V. Bhaiiu Mahton (1807), 24 Calc. 
072. 

^ V enhataramanya Pantvilu v. Kcn- 
kataramana Doss Pantiilu (1905), 29 
Mad. 200 ; Chandradeo Singh v. Mata 
Prasad (1909), *J11 All. 170; Kah 
Shankar v. Nawah Sirigk (1909), ihid, 
607 ; Sitaram Pal^ht (Shri) v. Uarihar 
Pandit {Shri) (1910), 35 Bom. 169 ; 
Bom. L. K. 910 ; Khalil al Mahtnan v. 
Gohind Pershad (1892), 20 Calc. 328; 
Kishu7t> Pershad Ch^wdhry v, Tipan 
Pershad Singh (1907), 34 Calc. 735; 
11 C. W. N. Gi3 ; Siirja Prasad v, 
QoUdi Chand (1900), 27 Calc. 762; 
Laljee Sahoy v, Fakeer Chand. (1880), 

6 Calc. 136 ; 7 G. L, R. 97 ; Luohinnn 
Dass V. Oiridhur Chowdhry (1880), 5 
Calc. 856 ; 0 C. L. R. 470. This will 
include a prior debt duo by the father 
to the person to whom he mortgaged^ 
or convoyed family property, Badri 
Prasad v. Madan Lai (1893), 15 All. 
75, at p. 80. It does not include a 
Liability as surety, Hira Lai Mnrwari 
V. Chandrahali "Ualdarin (1908), 13 
C. W. N. 9, 

* Hunootnan Peraaud Panday v. 
M unraj Koonweree {Mussaniut Ba- 
booee) (1856), 6 M. 1. A. 393, at p. 
421; 18 W. R. 0. R. 81, note; 

RamphuL Singh v. Degnarian Smgh 
(1881), 8 Calc. 617 ; 10 C. L. R. 489 ; 
Trirnbak Bedkrishna v. Narayan Damo- 
da Dahholkar (1884), 8 Bom. 481 ; 
Muddun Oopal Lall v. Oowrunbidty 


{3liissa7tnU) (1875). 15 B. L. R. 264; 
23 W. R. C. R. 365 ; Adurmoni Deyi 
V. Sih Xarain Kitr {Chowdhry) (1877), 

3 Calc. 1 ; Povna 2 )pa Pillai v. Pappti- 
vayyangar (1881), 4 Mad. 1 ; Gatigulii 
V. Ancha Bapulu (1881), 4 Mad. 73; 
Ponnappa Pillai v. Pappuvayrjangar 
(1885), 9 l^lad. 343 ; Lakshman Ram 
Chandra Joshi v. Saiyabhamabai 
(1877), 2 Bom. 494, at p. 498 ; Kastur 
Bhavani v. Appa (1876), 5 Bom. 621 ; 
Sadashiv Ditikar Joshi v. Dinkar 
Xarayan Joshi (1882), 6 Bom. 620; 
3Iahomad Ally v. Jahangir (1900), 2 
Bom. L. R. 59 ; Ramchnndra v. 
Fakirappa (19(.H)), ihhl. 450; Darsu 
Pandey v. Bikarmajit Lai (1880), 3 All. 
125 ; Hasmat Rat {Kocr) v. Sumler Das 
(1885), 11 Calc. 396; Gtinga Pershad 
V. Sheodyal Singh (1879), 5 C. L. R. 
224, differing from Bheknarain Shigh 
V. Januk Singh (1877), 2 Calc. 438; 
Yenainandra Sitaratnasatni v. 3Iida- 
tana Sanyas i (1883), 6 Mad. 400; 
Pran Krishna Trwary v. Jadu Nath 
Trivedy (1898), 2 V. W. N. 603; 
Hardai Xarain v. Harwek Dhari Singh 
(1882), 12 C. L. R. 104 ; Narayaiia 
Charya v. Narso Krishna (1876), 1 
Bom. 202 ; W a jed H ossein (Shah) v. 
Naiiku Singh (Baboo), 25 W- R. C. R. 
311. 

* Durgadut Singh v. Eameshvyar 
Singh Bahadur ( Maharajah Sir) (1909), 
36 1. A. 176; 36 Calc. 943; 13 

C. W. N. 1013 ; 11 Bom. L. R. 901. 

® Phul Chand v. Man Singh (1882), 

4 All. 309. 
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him by Hindu law.” So the father cannot alienate so as to 
bind the interest of a son, whose interest in the property has 
been attached in execution of a decree.^ 

A creditor or alienee, claiming under such charge or aliena- 
tion, would have to prove that the antecedent debt existed, or 
that after due inquiries he; in good faith, believed that it 
existed- 2 • 

As to a suit for specific performance of an agreement by a father to sell 
family property, sec Srinivasa Reddi v. Sivurama Reddi (1908), 32 Mad- 
320 ; Kosuri Ramarajii v. Ivalury Ramalingayn (1903), 26 Mad. 74. 

The creditor or alienee need not prove necessity, or inquiries as to 
necessity,® but if he does so his case will be stronger. 

A purchaser in (^x(‘Cution of a decree need not prove any 
inquiry.** 

The burden is tlii'n shifted upon the son to prove that the 
jiarticular/iebt was contracted for an illegal or immoral purpose, 
and that the purchaser had notice, or upon reasonable inquiry 
might have discovered, that it was so contracted.® He can put 
forward such defence even w^here the money had h'^en borrowed 
from a third party to pay off such debt.® 

It is not suffici('nt ft>r him to sho^V that the father was of licentious 
or extravagant habits. 


^ Svhraya v. Xagajjpa (15)08), 33 
Bom. 264 ; 10 IVmi. L. R. 1206. 

Suhramanya v. Sadnsiva (1884), 
8 Mad. 75. /See Guriiaami Sastrial 
V. Ganapaihia Pillai (1882), 5 Mad. 
337 ; Yeruimandra SHaromasarnt v. 
Midatana Sanyasi (1883), G Mad. 
400; Chinnaya v. Pernmal (1889), 
13 Mad. 51 ; Jartiseiji N. Tafa r. 
Kashinath (1901), 26 Bom. 326, at 
p. 336 ; 3 Bom. L. R. 898 ; Bhowna 
{Mnssnmat) v. Roop Kiahore (1873), 
5 N. W. P. H. C. 80 ; Maharaj Singh 
V. Balwant Singh (1006), 28 All. 508, 
at p. 543. Act IV. of 1882, s. 38, 
arde, pp. 279, 280, 

® Bobu Singh v. Bihar i Lai (1908), 
30 All. 156 ; see Bebi Dai v. Jadu Rai 
(1902), 24 All. 469; Maharaj Singh 
V. Balwant Singh (1906), 28 All. 608. 

* Bhaglmt Pershad v. Girja Koer 
(Musaumat) (1888), 16 1. A. 99; 15 
Calc. 717. 


* ® Girdharee Lall v. Kantoo Lull 
(1874), 1 J. A. 321; 14 B. L. R. 

187; 22 W. R. C. B. 66; Suraj 
Bnnsi Koer v. Sheo Proshad Singh 
(1879), 6 I. A. 88, at p. 106; 6 Calc. 
148, at p. 171 ; 4 C. L. R. 226, at 
p. 238 ; Naiasayyan v. PonnuBam.i 
(1892), 16 Mad. 99 ; Bhowna {Mussu- 
mat) V. Roop Kishore (1873), 6 N. W. 
P. 89 ; Joharmal v. Eknaih (1890), 
24 Bom. 343 ; 1 Bom. L. R. 839 ; 
Matadin v. Gayadin (1909), 31 All. 
599 ; Yenamandra Sitaramasami v. 
Midatana Sanya^si (1883), 6 Mad. 400. 
See Bhaghui Pershad v. Girja Koer 
{MtLssumat) (1888), 16 I. A. 99 ; 16 
Calc. 717; Kooldeep Kooer(Mtb8samut) 
V. Runjeet Singh (1875), 24 W. R. C. R. 
231 ; Ram Sahoy Singh v. Mohdbeer 
Pershad (1876), 26 W. R. C. R. 186. 

® Maharaj Singh v. Balwant Singh 
(1906), 28 All. 608. 

^ Bahu Singh v. Bihari Lai (1908), 
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“ When ancestral property has passed out of the family either under a 
conveyance executed by the father in consideration of an antecedent debt, 
or in order to raise money to pay oS an antecedent debt, or under a sale 
in execution of a decree for the latter’s debt, his sons by reason of their duty • 
to pay their father’s debts cannot recover that property, unless they show 
that the debts were of a kind for which they would not have been liable, 
and that the purchasers had notice that they were so contracted . . . the 
purchasers at an execution sale, being strangers to the suit, if they have 
not notice that the deT>ts were so contracted, are not bound to make inquiry 
beyond what appears on the surface of the proceedings.” ^ 

A son who was not bom at the time that the debt was originally 
incurred * cannot dispute a mortgage made to pay off the debt.® 

Where the son is only able to prove that a jKjrtion of the debt was 
incurred for illegal or immoral purposes, the land would apparently stand 
charged for the remainder of the money.* 

The exception is based uyKni certain texts which arc to be found in 
( lolebrooke’s “ Digest.” Vrihaspati says,* The sons are not comijellable illegal or im- 
to pay sums due by their father for spirituous liquors, for losses at play, 
for promises made without any consideration, or under the intlueiice of tion. 
lust ** or of \n*ath ; or sums for which he is a surety (except in the cases 
before mentioned ’), or a fine, or a toll,* or the balance of either.” There 
are other similar texts.® 

The exception as to sums for which the father is liable as surety appUes 
apparently to cases of security for api)earancc, for keeping the peace, or 
for good behSviour.^'’ W’liere tlu' father wa.s surety for a debt, the liability 


30 All. 166 ; Sita Ram v. Zalim Singh 
(1886), 8 All. 231 ; Hanmnan Singh 

V. Nanak Chand (1884), 6 All. 193; 
Budree Lall v. Kanter Lull (1875), 23 

W. R. C. R. 260 ; Bhughut Pershad 
V. Oirja Koer {Mmsumai) (1888), 15 
I. A. 99; 15 Calc. 717; 

Morhhal Kale v. Krishnaji Ballal 
Qokhale (1896), 20 Bom. o34 ; Chinia- 
manrav Mehendaie v. Kashinath 
(1889), 14 Bom, 320 ; Svhramanm 
V. Sadasiva (1884), 8 Mad. 75; Ki- 
ehjan Lai v. Garuruddhtvaja Prasad 
Singh (1899), 21 All. 238 ; Sadashiv 
Dinkar Joahi v. Dinkar Narayan 
Joshi (1882), 6 Bom. 520. 

* Suraj Bunai Koer v. Sheo Proahad 
Singh (1879), 6 T. A. 88, at p. 106 ; 
6 Calc. 148, at p. 171 ; 4 C. L. R. 
226, at p. 238; Bhughut Pershad v. 
Oirja Koer {Muaautnat) (1888), 15 
I. A. 99 ; 15 Calc. 717; Mieiiakahi 
Naidu V. Immvdi Kanaka Ramaya 
Koonden (1888), 16 1. A. I. ; 12 Mad. 
142. 

* See ante, pp. 290, 291. 


® Sec Bholanath Khetlry v. Kartick 
Kisacn Das Kheitry (1007), 34 Calc. 
372 ; 11 C. W. N. 462. 

. * Cf. ante, pp. 284, 293. 

* Colebrooke, Digest,” i. p. 305. 

* For an illustration of cases of 
these kinds, see Maharaj Singh v. 
Balwani Singh (1906), 28 All. 508. 

’ What these words Tvithin brackets 
mean is not very clear. 

® This expression includes money 
paid for a bride, see Keshow Rao 
Diwakivr v. Naro Junardhun Patunhur 
(1822), 2 Borr. 194, at pp. 200, 201. 
Strange says (vol. i. p. 167), “that 
the reason why tolls and lines are 
excepted may be, that they are to be 
regarded as ready money payments, 
for which credit have been given, 
at the risk of him by whom they 
ought to have been received.” 

® Colebrooke, “ Digest,” vol. i. pp. 
247, 300, 305, 307, 311 ; “ Narada 
Smriti,” chap. iii. para. 11. 

Colebrooke, “ Digest,” yol. i. pp. 
246, 247, 
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Crime or 
fraud. 


Interest. 


Power limited 
to father. 


of his son has been declared in several cases, ^ but it has been held that 
the liability only occurs when the father received some consideration for 
being surety.^ 

If a criminal offence or fraud, or an act which the father as a decent 
and respectable man ought not to have incurred,^ was the origin of the 
debt, the sons would not be obliged to recognize it ; for instance, a decree 
for the value of i)roperty obtained by theft, ^ a decree for money, or for 
the value of property misappropriated.^ This would not apply to a case 
of money being merely vTongfully retained,® or not ’accounted for,® or to 
a decree for mesne profits obtained against the father by a person whom 
the father wrongfully kept out of possession of immovable property,^ or to 
costs of litigation payable by him,® and unconnected with a criminal 
offence.® 

Similarly, fines need not bo paid out of the family property. “ Neither 
sins nor the expiation of them are hereditary.” 

The son’s and gi'andson’s liability extends also to the payment of 
interest,^ ^ the amount of interest being determinable by the law of the place. 
Where the rule of dumdupat is not in force, that rule cannot be put in 
force. 

This power wdiicli is given to the father cannot be exercised 
by any other member of the family even in the father’s 
absence. 

^ Cliettikulam Vcnkitnchala Keddiar 
V. Chettikulam Kmnara Venkitachala 
Eeddiar (1905), 28 Mad. 377 ; Be- 
nares (Maharajah of) v. Bamkumar 
Misir (1904), 26 All. 611; Tuka- 
ramhhat v. Gangaram Mulchand Oujar 
(1898), 23 Bom. 454 ; JSitaramayi/a 
V enkatramanna (1888), 11 Mad. 373. 

See Him ImI Marwari v, Chandrabali 
HaUarin (1908), 13 C. W. N. 9. 

2 Narayan v. V enkatucharya Bal- 
krishnacharya (1904), 28 Bom. 408; 

6 Bom. L. B. 434. It is submitted 
that in this matter there is no differ- 
ence between the case of a son and 
that of a grandson. 

® Durbar Khachar v. Khachar 
Haraur (1908), 32 Bom. 348 ; 10 Bom. 

L. R. 297. 

* Pareman Daa v. Bhathi Mahton 
(1897), 24 Calc. 672. 

® Mahabir Prasad v. Baadeo Singh 
(1884), 6 All. 234. See Chandra Sen 
V. Ganga Earn (1880), 2 All. 899; 

McDowell and Co. v. Eagava Chetty 
(1903), 27 Mad. 71 ; Jaikumar v. 

Qawri Nath (1906), 28 All. 718, at p. 

720, where it was held that a promis- 


sor]^ note given to satisfy a claim for 
money misappropriated did not create 
an illegal or immoral debt. 

® Nuraaayyan v. Ponnuaami (1892), 
16 Mad. 99; Kanemar Venkappayya 
V. Krishna Chariya (1907), 31 Mad. 
161. 

’ Gitrunaiham Chetty v. Eaghavelu 
Chetty (1908), 31 Mad. 472. 

** Peary Lai Sinhav. Chandicharan 
Sinful (1906), 11 C. W. N. 163. 

* Paryag Sahu v. Kasi Sahu (1910), 
1^ C. W. N. 659. Money borrowed to 
defend a suit for defamation has been 
held to be a binding debt, Sumer Singh 
V. Liladfiar (1911), 33 All. 472. 

A Bengal case referred to in 
Nhance v. Hureeram Dhoolvbh (1814), 
1 Borr. 84, at p. 90. 

See post, p. 307. 

The rule of Hindu law forbidding 
the recovering of interest at any one 
time in excess of the amount of 
principal. An/e, p. 6. 

Pran Krishna Tewary v. Jadu 
Nath Trivedy (1898), 2 C. W. N. 603. 

Hari Premji (Patel) v. Hakam- 
chand (1884), 10 Bom. 363. 
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It has been held that when the father is insolvent, the official assignee 
has the same power as the father.^ 

Except for the purpose of discharging such antecedent debt, 
or in case of a valid necessity, ^ a father has no power to alienate 
or charge the coparcenary property,^ and a sale or mortgage, 
which has no such justification, can be set aside. ^ 

Where a mortgage is given in respect of a debt not antecedent 
to the transaction,^ the Bengal High Court has treated it as a 
secured debt against the father’s interest,® but according to the 
Allahabad High Court it cannot be so treated.’ 

The view of tlie latter Court is, it is submitted, correct.® As a mortgage 
of an undivided share is i>ermissible in Bombay and Madras,® in those 
Presidencies, the debt might be treated as a secured d(‘bt against the 
father’s intent. 

So far as the sons are concerned, tlu^ amount will be treated 
as an unsecured debt, and can be enforced against the sous or 
grandsons by a suit, the decree* in which can be executed against. 


^ Fakir chan^ Moiicliand v. Moti- 
chand Hurtuckdiand (1883), 7 Bom. 
438 ; Rangayya/» Chdti v. Thanika- 
challa Mudali (1895), 19 Mad, ^4. 
In the former case it was further 
held that the official assignee can 
deal with the estate after the death 
of the father. It is submitted that 
this is not good law. 

2 Ania. pp. 273, 274. 

® Ghinnaya v. Perumal (1889), 13 
Mad. 51. 

* See Ram Dayal v. Ajudhia 
Prasad (1906), 28 All. 328; Beer 
Kishorc Suhye Singh (Baboo) v. llur 
BuUvb Naram Stngh (Baboo) (1807)^ 
7 W. R. C. B. 502 ; Chandfa Deo Singh 
V. Mata Prasad (1909), 31 All. 176. 

* See Lachmun Dass v. Giridhur 
Chowdhry (1880), 5 Calc. 855 ; 6 C. L. 
R. 473 ; Laljee Salioy v. Fakter Chand 
(1880), 6 Calc. 135, at p. 138; 7 C. 
L. R. 97, at p. 100 ; Guiiga Prosad v. 
Ajudhia Pershad (1881), 8 Calc. 131 ; 
9 C. L. R. 417 ; Khalilul Rahman v. 
Qdbind Pershad (1892), 20 Calc. 328 ; 
Debt Dat v. Jadu Rai (1902), 24 All. 
459, differing from Jamna v. Nain 
Sukh (1887), 9 All. 493; Sami 
Ayyangar v. Ponnammal (1897), 21 
Mad. 28 ; Hanuman Kamat v. Dowht 


Mandar (1884), 10 CVlc. 628 ; Ktshun 
Pershad Chowdhry v. Tipan Pershad 
Sutgh (1907), ii Calc. 735; 11 

C. \V. 013, dissenting from 

Maheswar Dull Tewari v. Kishun 
Singh (1907), 34 Calc. 184; 11 

C. \V. N. 294, in which latter case it 
was held, it is submitted erroneously, 
that the ftons Avere bound by a 
mortgage not in respect of a debt, 
which was antecedent to the trans- 
action. The decisions relied uprin 
in the latter case w^ere in cases 
relating U> sales in execution of 
decrees, and therefore stand upon a 
different footing. As to impartible 
estates, see Veera Soorappa Nayani v. 
Errappa 2saidu (1906), 29 Mad. 484. 

** Kishnn Pershad Chovdhry v. 
Tipan Pershad Singh (1907), 34 Calc. 
735; 11 C. W. N. 613; Khalilul 
Rahman v. Gobind Pershad (1892), 20 
Calc. 328, at p. 327 ; see ante, p. 
289. 

’ Chandra Deo Singh v. Mata 
Prasad (1909). 31 All. 176; Kali 
Shant’ar v. Nav>ab Singh (1909j, 31 
All. 507 : M uhammad Muzamil-iillah 
Khan v. Mithu Lai (1911), 33 All. 783. 

® Soe ante, p. 289. 

* Ante, p. 287. 
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Question 
whether 
alienation 
passed pro- 
perty. 


Whether sons 
bound if not 
parties to suit. 


the coparcenary property (including the mortgaged property),^ 
but in that case the limitation applicable to an unsecured debt 
would apply. 2 

So (except so far as questions of limitation are concerned, and except 
in cases where the property had been dealt with before suit) there is generally 
no substantial difference between the remedy on a mortgage which is based 
on an antecedent debt and a mortgage given in consideration of a payment 
at the time.® 

In some of the older cases it was held that where the debt was not 
antecedent to the mortgage, the creditor had no rights against the copar- 
cenary property except in case of necessity.* 

Where there is a sale hy the father, not on account of an 
antecedent debt, the sons cannot, unless the money was 
obtained for illegal or immoral purposes, set it aside without 
refunding the amount of the purchase-money, as the purchase- 
money would be a debt which they would be liable to pay.^ 

The question as to whether the mortgage or transf(T passed 
the whole property, or only the father’s interest therein, depends 
upon what the parties contracted about.® 

This may be determined not only by the terms of the document, but 
also by the surrounding circumstances. The burden is upon the person 
claiming under the mortgage or sale.'^ ‘ 

As to whether sons can be bound, by a decree enforcing a 
mortgage' on coparcenary property made by their father, and 


^ Dattairaya v. Vishnu (J91J), 36 
Bom. 68; 13 Bora. L. K. 1161; Chnt- 
tamanrav v. Kashinath (1889), 41 
Bom. 320. 

“ Surja Prasad v. Golab Charaf- 
(1900), 27 C'alc. 762, differed from in 
Maheshwar J>aU Tewari v. Kishun 
Hingh (1907), 34 Calc. 184; 11 

( W. N. 294, see ante, p. 299, note 5 ; 
Hira Lai Marwari v. Chandrahali 
llaldarin (1908), 12 C. W. N. 9. See 
Ban Singh v. Sdbha Bam (1907), 29 
All. 544. As to limitation, see ante, 
pp. 292, 293, and post, p. 307. 

® See Chidamhara Mudaliar v. 
Koothaperumal (1903), 27 Mad. 326, 
at p. 328. In this case it was said, 
on principle it is difficult to make 
any distinction between a mortgage 
given for an antecedent debt and a 
mortgage given for a debt then 
incurred, for in either case the debt 
is binding upon the son and the 


enforcement of the security exonerates 
the son from the burden of the 
father’s debt.” See Guvga Pershad v. 
Sheodyal Singh (1881), 9 C. L. R. 417 ; 
judgment of Banerji, J., in Chandra- 
deo Singh v. Mata Prasad (1909), 31 
All. 176, at p. 216. 

* Hanuman Kamat v. Dowlut Mun- 
*dar (1884), 10 Calc. 628 ; Lai Singh 
V. Deonarain Singh (1886), 8 All. 279 ; 
Arwmchala Chettiv, Munisami Mvdali 
(1883), 7 Mad. 39. 

^ Hasmat Bat {Koer) v. Sunder 
Das (1885), 11 Calc. 396. See post, 
pp. 306, 307, and Nathu Lai Chowdhry 
V. Chadi Sahi (1869), 4 B. L. R. A. C. 
16 ; 12 W. R. C. R. 447. 

® See Simbhunath Panday v. Oolab 
Singh (1887), 14 I. A. 77. at p. 83 ; 
14 Calc. 572, at p. 579. 

’ N arayanrav Damodar v. Balkrishna 
Mahadeo, Bom. P. J., 1881, p. 293. 
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passed in a suit to which they are not parties, see ante, pp. 268- 
270. 

Where the sons are not parties to the suit, they are entitled Rights of sons 
to have an opportunity, either in a fresh suit or in proceedings 
for execution of the decree,^ of raising such questions and of « 
asserting such rights as they could have raised and asserted if 
they had been macfe parties. 

They can show that the debt was incurred for illegal or immoral pur- 
poses.® 

They can get a right to redeem,^ but a suit for redem]ition does not 
lie simply on the ground they have not been made parties.^ A son born 
after a decree for sale would have no right of redemption.® 

“ Independently of the ” Transfer of Property Act (or of the Civil 
Procedure Code), “ the position of a purchaser, who in a sale in execution 
of a decree against the father bought the entirety of the estate, is the same 
as regards the son, whether the decree was a mortgage decree or a decree 
for money. In either case, all that the son can claim is that not having 
been a party to the sale or the proceedings which led u]) to it, he should havt* 
an opportunity of showng that there was in reality no such debt as to 
justify the sale.” ^ 

A son who was not joint wth tin father at the time of the suit would 
be entitled to*iedeem.^ 

Where life son lias been a party to the suit he could not, of 
course, raise in another suit any question as to tlie validity of 
the mortgage or sale. 

When the sons are not parties to the suit against their 
father, the creditor may institute another suit against them.^ 

^ See Vmalieswara v. Sitigapenimal (1905), 28 All. 182; Debt Singh v. 

(1885), 8 Mad. 376; C hander Pershad Jm Pam (nH)2), 25 All. 214; Kehri 
V. Sham Koer (1905), 33 Calc. 67b. v. CVtitwwi (1911),33 A11.436. 

It has been held that the son t annot ^ M lUhuraman Chettiv. Etiapasami 
raise the question in the same sqjt (1899), 22 Mad. 372 ; a w/e, pp. 290, 291, 
where ho has been made a party to 297. 

the suit as representing his father : ® ltama.mmmayyan v. Viraaami 

Hira Lai Sahu v. Parmeahar Rai Ayyar (1898), 21 Mad. 222, at p. 224 ; 

(1899), 21 All. 356. Kunhali Beari v. Keahava Shanbaga 

* Ramkriahna v. Vinayak Narayan (1887), 11 Mad. 64, at p. 76. Karan 

(1910), 34 Bom. 354; 12 Bom. L. R. Singh v, Bhup Singh (1904), 27 All. 

219; Mata Din v. Oaya Din (1909), 16. See post, p. 302. 

31 All. 599. ’ See Triwbak Balkriahna v. Nara- 

® See Ponnappa Pillai v. Pappu- yan Damodhar Daltholkar (1884), 8 
vayyangar (1881), 4 Mad. 1, at p. 69; Bom. 481. 

Trirnbak Balkriahna y, Narayan Damo- " See Ran Singh v. Soblm Ram 
dar Dahholkar (1884), 8 Bom. 481, at (1907), 29 All. 544; Dharam Singh v. 

p. 488; Ramaaaynayyan v. Viraaaini Angan Lai (1899), 21 All. 301; Ari- 

Ayyar (1898), 21 Mad. 222. ahidra v. Dorasami (1888)^ 11 Mad. 

* Led Singh v. Pulandar Singh 413. 
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When in- 
teroBts of sons 
pasB by sale 
in execution. 


Decree for 
money. 


The interests of the sons pass in a sale of coparcenary pro- 
perty in execution of a decree against their father, ^except only ® — 

1. When their interests are not sold.® 

2. When the sons prove that the debt was contracted for 
an illegal or immoral purpose,^ and the execution creditor 
purchases, or, if a stranger purchases, and has notice of, or 
upon inquiry could have ascertained, the* illegal or immoral 
character of the del)t upon which the decree was based.® 

They could also dispute the fact of the debt.® 

A decree for a mere money debt of the father,’ not illegal or 
immoral, and whether incurred for family purposes or not, may 
be enforced in his lifetime by an execution sale of the entire 
coparcenary estate,® and is binding on the sons, whether they 
were or were not parties to the suit.® They are, however, 
/ 


^ Muddun Thakoor v. Kanioo Loll 
(1874), 1 1. A. 321 ; 14 B. L. R. 187 ; 
22 W. R. C. R. 56 ; Nanonii Bahuaain 
(Mussamvi) v. Modun MoJiun (1885), 
13 I. A. 1 ; 13 Calc, 21 ; Bhaghut 
Pershad v. Oirja Koer {Mvssumai) 
(1888), 15 I. A. 99; 15 ('al(\ 717; 
Meenakshi Naidu v. Iinmudi Kanaka 
Ramaya Kounden (1888), 16 I. A. 1 ; 
12 Mad. 142; Cooverji Unji v. 
Dewsey Bhoja (1893), 17 I Join. 718; 
Ramphul Singh v. Degnarmn Singh, 
8 Cal. 617; io C. h. R. 489; Beni 
Parshad v. Puran Chand fl895j, 23 
Calc. 262, at p. 274 ; Mahahir Prasad 
V. Basdeo Singh (1884), 0 All. 234; 
Gonesh Pandey v. Dabee Loyal Singh 
(1879), 5 C. L. R. 36. 

* Mata Din v. Oanga Dm (J909), 
31 All. 599. 

® See post, p. 305. 

* See ant£, pp. 296, 297. 

® See Joharmal v. Eknath (1899), 
24 Bom. 343 ; 1 Bom. L. R. 839 ; 
Natasayyan r. Ponnusami (1892), 16 
Mad. 99; anfc, pp. 296, 297. 

« ^eCiNaimrii Bab'msin{Mu88U7nat) 
V. Modun Mohun (1885), 13 I. A. 1, at 
p. 18 ; 13 Calc. 21, at p. 36 ; ante, p. 
296. 

’ This includes a decree for the 
unsatished balance of a mortgage 
debt, Hari Ram. v. Bishnath Singh 


(1900), 22 All. 408. 

“ Meenakshi Naidu v. Immudi 
Kanaka Ramaya Kounden (1888), 
16 I. A. 1 ; 12 Mad. 142 ; KhaliM 
Rahman v. Gohind *Pershad (1892), 
20 ^CaJe. 328 : Sheo Proshad v. Jung 
Bahadoor (1882), 9 Calc. 389; 12 

C. L. R. 494 ; Narayana Charya v. 
Narso Krishna (1876), 1 Bom. 262; 
fjuchrnvn Dass v. Giridhur Clumhry 
(1880), 5 Calc. 855 ; 6 C. L. R. 473 ; 
Bhowna (Mussumat) v. Roop Kishore 
(1873), 5 N. W. P. 89. 

" Muddun Timkoor v. Kantoo Lall 
(1874), 1 1. A. 321, at p. 338; 14 

B. L. R. 187, at p. 199 ; 22 W. R. 

C. R. 56, at p. 59. The facts of this 
c JSC are to be found in Ponnappa Pillai 
V. Pappuvayyangar (1885), 9 Mad. 
343, at pp. 345-349 ; Nanomi Babm- 
sin V. Modun Mohun (1885), 13 1. A. 
1 ; 13 Calc. 21 ; Suraj Bunsi Koer v. 
Sheo Proshad Singh (1879), 6 I. A. 
88, at p. 106 ; 5 Calc. 148, at p. 171 ; 
5 C. L. R. 226, at p. 238 ; Bhaghut 
Pershad v. Oirja Koer (Mussumai) 
(1888), 15 I. A. 99; 16 Calc. 717; 
Meenakshi Naidu v. Immudi Kanaka 
Ramaya Kounden (1888), 16 1. A. 1 ; 
12 Mad. 142 ; Karan Singh v. Bhup 
Singh (1904), 27 All. 16; Mathura 
Prasad v. Ramchandra Rao (1902), 
25 All. 57 ; Mallesam Naidu v. 
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entitled in case they were not parties to contest the binding 
nature of the debt in another suit,^ or by a claim under the 
Civil Procedure Code (Act V. of 1908), Sched. I., Order XXL 
r. 57.2 

In two cases the Allahabad High Court ^ considered that where no sale 
had taken place, the sons could contest the decree on the sole ground that 
they were not parties Co it, but in a latter case the same Court held that there 
is no ground for such distinction.^ 

The son’s rights do not pass when in contravention of sec. 99 of the 
Transfer of Property Act® the mortgagee has attached the proi:)erty in 
execution of a money decree,® or the sale is otherwise irregular. 

A creditor can, after the death of the father, execute the 
decree against coparcenary property in the hands of the sons.’ 

The provisions of the Civil Procedure Code, 1908, on this subject are as 
follows : 

“See. 50. (1) Where a judgment-debtor dies before the decree has 

been fully satisfied, the holder of the decree may apply to the Court which 
passed it to execute the same against the legal representative of the 
deceased. 

“ (2) Whire the decree is executed against such legal representative he 
shall be liable pnly to the (Extent of the property of the decea.sed which has 
come to his hands and has not been duly disyiosed of ; and, for the purpose 
of ascertaining such liability, tife Court executing the decree may, of its 
own motion or on the application of the decree-holder, compel the said 
representative to produce such accounts as it thinks fit. 

“ Sec. 52. (1) Where the decree is passed against a party as the legal 

representative of a deceasetl person, and the decr(*e V)e for money to bi*. 


JugaU Pamla (1899), 23 Mad. 292; 
Natasayyan v. Ponniimmi (1892), 
] 6 Mad. 99 ; Kunhali Bean v. 
Keshav Slharibaga (1887), 11 Ma^. 
64; V. (1889), 

12 Mad. 309; Bamdut Bifig v. Ma- 
hender Prasad (1882), 9 Calc. 452; 
12 C. L. R. 47 ; Dattatiaya v. Vishnu 
(1911), 30 Bom. 68; 13 Bora. L. R. 
1161. See Shiam Lai v. Oaneshi Lai 
(1905), 28 All. 288, where the suit 
had been dismissed os against the son. 

^ See Ramasami Nadan v. Ulaga- 
natha Goundan (1898), 22 Mad. 49; 
Oopalaaamt Pillai v. Chokalingam 
Pillai (1881), 4 Mad. 320; Det^i v. 
SamLhu (1899), 24 Bom. 135; Jaga- 
hhai Lahtbhai v. Vijbhukandas Jagji- 
vandas (1886), 11 Bom. 37; Karan 


Singh V. Bhnp Singh (1904), 27 All. 
16. 

' Shivram v. Sakharam (1908), 33 
Bom. 39 ; 10 Bom. L. 11. 30 ; Vmed 
Hathising v. Goman Bhaiji (1896), 20 
Bom. 385, at p. 389 ; Ram Dayal v. 
Durga Singh (1890), 12 All. 209. See 
V enkaiaram^yyan v. V enhatasuhra- 
mania Dikshatar (1878), 1 Mad 358. 

* Ram Dayal v. Durga Singh 
(1890), 12 All. 209 ; Jagraj Singa \\ 
Ajudhia Prasad (1886), 9 All. 142. 

® Karan Singh v. Bhup Singh 
(1904), 27 All. 16. 

Act IV. of 1882. 

® Midhuraman Ghetti v. Ettapasami 
(1899), 22 Mad, 372. 

- Act V. of 1908 (Civil Procedure), 
s. 53. 


Irregularity 
in sale. 


Execution of 
decree after 
death of 
father. 


Legal repre- 
sentative. 


Enforcement 
of decree 
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paid out of the property of the deceased, it may be executed by the attach- 
ment and sale of any such property : 

“ (2) Where no such property remains in the possession of the judgment- 
debtor, and he fails to satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come into his possession, the 
decree may be executed against the judgment-debtor to the extent of the 
property not duly applied by him, in the same manner as if the decree had 
been against him personally. ^ 

“ Sec. 53. For the purposes of sec. 50 and sec. 52, property in the hands 
of a son or other descendant which is liable under Hindu law for the pay- 
ment of the debt of a deceased ancestor, in respect of which a decree has 
been passed, shall be deemed to be i)roperty of the deceased w,hich has come 
to the hands of the son or other descendant as his legal representa- 
tive.” ^ 

As the law stood before tho 1st January, 1909, where the property had 
been attached in the father’s lifetime he could proceed ; “ but where there 
was no such attachment, a new suit was necessary according to the High 
Courts of Madras and Allahabad, and according to some of the Bengal 
decisions.® It was held in Bombay,^ and by the majority of a Full Bench 
in Bengal,® that the decree could be executed against the sons. 

The carrying out of a mortgage decree stood upon the same footing.® 

If the coparcenary property has been charged by the decree, proceedings 
in execution could be taken against the sons after tho death of the 
father.^ 

When sons’ The question whether the sale in execution *of a decree 
by^le!* against the father passed the whofe interest of the family, or 

only the father’s undivided interest, depends upon the terms 
of the proceedings in execution. Tlu' Court will look at the 
substance of the i)roct'edings to see what w^as intended to be 

^ Sankar Nath P audit v. Madan Lai Chavdliari v. AudL Behari Prosad 
Mohan Das (1909), 14 C. W. N. Singh (1900), (5 C. W. N. 223; Suraj 

298. Prosad (Lala) v. Oolab Chund (1901), 

® Pearg Lai Sinha v. Chandi Cha- 2J Calc, 517 ; Kali Krishna Sarkar 

ran Sinha (1906), 11 C. W. N. 163; v. RtJtghunath Deb (1903), 31 Calc. 

Beni Pershad v. Parbati Koer (1892), 224. 

20 Calc. 895. * Qovind Krishna Gujar v. Sa~ 

® Lachmi Narain v. Kunji Lall kharan Naraya (1904), 28 Bom. 383 ; 
(1894), 16 All. 449 ; Jagannath Prasad 6 Bom. L. R. 344; Umed Hathiaing 

V. Sitaram (1888), 11 All. 302 ; Kali v. Goman Bhaiji (1895), 20 Bom. 

Charan v. Jewat (1905), 28 All. 51 ; 385. 

Zamindar of Karvetnagar v. Trustee of * Amar Chandra Kundu v. Sehak 

Tirumelai (1909), 32 Mad. 429; Chand Chawdhury (1907), 34 Calc. 

Nataaayyan v. Ponnusami (1892), 16 642 ; 11 C. W. N. 593. 

Mad. 99 ; Ariahudra v. Dorasami ® Beni Pershad v. Parbati Koer 

(1888), 11 Mad. 413; Venkatarama (1892), 20 Calc. 895. 

V. Senthivelu (1890), 13 Mad. 265 ; ’ Sivagiri Zamindar v. Tiruvengada 

Karnataka HanumarUha v, Anduhuri (1884), 7 Mad. 339; Ponnappa Pillai 

Hanumayya (1882), 5 Mad. 232 ; Juga v. Pappuvayyangar (1881), 4 Mad. 1. 


Liability of 

onoestral 

property. 
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sold, and what the purchaser could reasonably think he was 
buying.^ It is a mixed question of law and fact.® 

It is the duty of the judgment creditor to see that the orders of attach- 
ment and sale, or the sale certificate, clearly indicate the sale of all the 
interests in the property over which the judgment debtor had control. 

There is some conflict as to whether there is any presumption that the Burden of 
whole interest passed,® whether there is a presumption that the interest 
of the father only passed.^ It is submitted that if there is any burden of 
proof one way or the other, it is upon the person supporting the Scale.® 

“ The purchaser under the execution . . is not bound to go further Duty of 
back than to spe that there was a decree against ” the father, “ that the purohaaer, 
property was property liable to satisfy the decree, if the decree had been 
properly given against ” him, “ and having inquired into that, and having 
hand fide purchased the estate under the execution, and bond fide paid a 
valuable consideration for the property, the ’’ sons “ are not entitled to come 
in and to set aside all that has been done under the df^cree and execution, 
and recover back the estate from the ” purchaser.® 


^ PeMctchi Chettiar v. Sangili Vecra Orntri Kumvar (1880), 7 C. L. R. 218 ; 

Pandia (1887), 14 I. A. 84, at p. 85; Collector of Monghyr y. Hurdai Naraih 

10 Mad. 241, at p. 248 ; Sit/iJ)hHiKiih Shahai (1870), 5 Calc. 426 ; 5 C. L. R. 

Panday Y. l^ingh ill. A. 112. In the following cases it was 

77. at p. 83 ; l4 Calc. 572, at p. 579 ; held that the interests of the sons 

Abdul Aziz KhmaSahih v. Apfayammi passed by the sale : Bhaghat Pershad 

Naiclcer (1903), 31 I, A. 1 ; 27 Mad. v. Girja Koer {Mussumal) (1888), 

131 ; 8 (\ W. N. 180. Sec Vmlnca 15 1. A. 99 ; 15 Calc. 717 ; Meennlcahi 

Prosad Tpwary v. Bammhay Loll Kaidu v. Immudi Kanaka Bamaya 

(1881), 8 Calc. 898 ; 10 C. L. R. 505 ; Ko-unden (1888), 16 T. A. 1 ; 12 Mad. 

Kagal Ganpnya v. Manjappa (1888), 142; Mahahir Pereliad {Bai Babu) 

12 Bom. 691. v. JUarkunda Xnth Sahai {Bai) (1889), 

• In the following cases it. was held 17 I. A. 11 ; 17 Calc. 584 ; Cooverji 
that the interest of the father only v. Deuwy B/wju (1893), 17 Bom. 

passed by the sale : Deendyal Lai v. 718 ; Veera Soorappa Nayani t. 

Jugdeep Naiain Singb (1877), 4 1. A. Errappa Xaidu (1906), 29 Mad. 484; 

247 ; 3 Calc. 198; 1 G. L. R. 49 ; Kunkali Beari v. Kesliava Shanbaga 

Bimhhunath Panday v. Goldf) Singh (1887), 11 Mad. 04; Sakharamshet y. 

(1887), 14 I. A. 77; 14 Calc. 572^ Sitaraniahet (1880), 11 Bom. 42; 

Hurdey Narain Sahu {Baboo) v. Booder Sadashiv Dinkar Joshi v. Dinkarnara- 

Perkaah Misaer {Pandit Baboo) yan Joshi (1882), 0 Bom. 520. As to 

(1883), 11 I. A. 26; 10 Calc. 026; a sale under a mortgage decree, see 

Bam Sahai v. Kewal Singh (1887), 9 ante, pp. 208-270. 

All. 672 ; Pettachi Chettiar v. Sangili ® See Mtihamwad Husain v. Dip- 
Veera Pandia Chinnathamhiar (1887), chand (1892), 14 All. 191 ; Pern Singh 
14 1. A. 84; 10 Mad. 241; Bhikaji v. PaHab Singh (1892), 14 All. 179; 

Bamchandra Oke v. Yashvanirav Beni Madho v. Baadeo Patdk (1890), 

Shripat Khopkar (1884), 8 Bom. 489 ; 12 All. 99. 

Marvii SakharamY. Bahaji (1890), 15 * 3Ianiii SakhnramY. (1890), 

Bom. 87 ; Beni Parahad v. Puran 15 Bom. 87 ; Manohar v. BalvaiU 

Chand (1895), 23 Calc. 262; Bika (190] ), 3 Bom. L. R. 97. 

Sirvgh v. Lachman Singh (1880), 2 All. See Haza Hira v. Bhaiji Madman 

800; Chandra Sen v. Ganga Bam Bom. P. J. 1875, p. 97. 

( 18^), 2 All. 899 ; Bhagwat Dasaa v. •'* Muddun Thakooi' v. KarUoo Loll 

H.L. 
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** If hfs debt was of a natere ta support a sale of the entirety,” the 
ffitther “ might legally have sold ft Tfithont suit, or the creditor might legally 
. procure a sale of it by suit. All the sons can claim is, that, not being 
parties to the sale or execution proceedings, they ought not to be barred 
from bringing the fact or the nature of the debt in a suit of their own. 
Assuming they have such a right, it will avail them nothing unless they can 
prove that the debt was not such as to justify the sale. If the expressions 
by which the estate is conveyed to the purchaser are susceptible of applica- 
tion either to the entirety or to the father’s coparcenary interest alone, . . . 
the absence of the sons from the proceedings may be one material considera- 
tion. But if the fact bo that the purchaser has bargained and paid for the 
entirety, he may clearly defend his title to it upon any ground which would 
have justified a sale if the sons had bf^en brouglit in to oppose the execution 
proceedings.” ^ 

Decree against A decree may be obtained against the sons during the life- 
time of their father so as to bind the coparcenary property, 
l)rovided that the money was not raised for an illegal or immoral 
purpose. 2 ^ 

hXut^of Although the coparcenary property may not he liable, the 
father. father remains personally liable for a debt. 

As to the sale of a share in the coparcenary property, see anip, ])p. 
286-290. 

Sirapio oon- The dcbts of a father, or paternal grandfather, even when not 

tract debts of . i i i i i 

father. Charged Upon the estate, must be paid' by the son, or grandson, 
out of the property of the coparccaiary in which the debtor was 
a coparcener, provided such debts have not been incurred for 
an illegal or immoral purpose.® 

(1874), 1 1. A. 321, at p, 334; 14 B. ^ Nanomi Bahuasin {Mussamui) v. 
L. R. 187, fit p. 200; 22 W. R. C. R. Modun Mohm (1885), 13 I. A. 1, .at 

56, at p. 59. In MahMr Prasad v. p. 18 ; 13 Calc. 21, at p. 36. See 

Basdeo Singh (1884), 6 All. 234, the Bhaghui Pershad v. Girja Koer 

Court considered that a statement in {Mmsamai) (1888), 15 I. A. 99 ; 15 

the plaint amounted to notice. See Oalc. 317. 

Bhaghui Pershad y. Girja Koer {M'usm- * See Bamasami Nadan v. Ulaga- 

mat) (1888), 15 I. A. 99; 15 Calc. naiha Ooundan (1898), 22 Mad. 49; 

317 ; Siva Sankara Mivdxdi v. Parvati Jiamphid Singh v. Degnarain Singh 
Anni (1881), 4 Mad. 96; Luchmi (1881), 8 Calc. 517 ; 10 C. L. R. 489. 
Dai Koori v. Asman Sing (1876), 2 * Mvddun Thakoor v. Kantoo Loll 

Calc. 213 ; 25 W. R. 0. R. 421 ; (1874), 1 I. A. 321 ; 14 B. L. R. 187 ; 

Anooragee Kooer (Mussamui) v. Bhu- 22 W. R. C. R. 66 ; Luchmun Dass 
gobuity Kooer (1876), 26 W. R. C. R. v, Oiridhur Chowdhry (1880), 6 Calc. 

148 ; Budree Lall v. Kantee Loll 855 ; 6 C. L. R. 473 ; Periasami Muda 

(1876), 23 W. R. C. R. 260. Cf. Ahdool liar v. Seetharama Chettiar (1903), 27 

Kureem (Shaikh) r. Jaun AU (Syed) Mad. 243 ; Udaram Sitaram v. Ranu 

(1872), 1 S. W. B. C. R. 55. Panduji (1875), 11 Bom. H. C. 76, 
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This does not include an agreement-' ^to a sum o|' money in 

perpetuity.^ ^ 

The liability to pay a debt involveB a liability to pay interest. ^ interest. 

Even during the lifetime of the fathei- the son is hable to Liability of 
the extent of the coparcenary property, or of property of his 
father which comes into his hands ; as, for instance, when the 
father has abandoned worldly affairs,® or has been absent for 
such a time as will raise a presumption as to his death.** 

The limitation for a suit against the son for a debt of his father is as Limitation 
])rovided by Article 120 of Schedule 1. of the Limitation Act,® i.e. six 
y(‘ars from the time when the cause of action arose.® 

It has been held that the j'ight of the creditor to sue the sons accrues 
(luring the father’s lifetime, and that there is not a new cause of action on 
his death.’ 

A simple contract debt even of a father is not a charge upon Debt not a 
the coparcenary property, or upon his separai o property. Wlien property? 
the son or heir has alienated the property, the creditor cannot Effect of 
claim his debt against the alienee, excejit whore the ahenation 
has been, te the knowledge of the alienee, innde in order to 
avoid the debt, or wdth the intention of avoiding it, in which 
casc‘ the remedy of the ci^ditor is against the son or heir 
personally.® 


at pp. 83, 84 j BJutgirathi v. Anantha 
CVtanVi, (1893), 17 Mad. 208 ; Ponnappa 
Pillai V. Pappuvayyangar (1881), 4 
Mad. I ; Sheo ProsJiad v. Jung 
Bahadmr (1882), 9 Calc. 389; 12 

L. R. 494 ; V elliyammal v. Katha 
Chetti (1882), 5 Mad. 61 ; Narayana^ 
sami Chetti v. Samidas Mvdali (1883)^ 
0 Mad. 293. This apiilies equally to 
an impartible estate, Muttayan Chvt- 
iiar V. Sangili Vira Pandia Chinna- 
iambiar (1882), 9 I. A. 128; 6 Mad. 

I ; Veera Soorappa Nayani v. Errappa 
Naidu (1906). 29 Mad. 484. 

^ Balkriahna v. Janardana (1904), 
6 Bom. L. R. 642. 

* iMchman Das v. Khunnu Lai 
(1896), 19 All. 26. See Saunadanappa 
V. Shivhasatm (1907), 31 Bom. 364 ; 
ante, p. 298. 

® See Colebrooko’a “ Digest,” vol. i. 

p. 266. 

* An absence of twenty years was 


fixed by Vishnu (Colobrooke's “Dige.st,’ ’ 
• vol. i. p. 266) ; but the presumptions 
as to death now applicable are to be 
found in ss. 107, JOS, of the ” Indian 
Evidence Act ” (1. of 1872). 

® IX. of nK)8. Iliralal Manoari v. 
CJiandrahali Haldnrtn ( 1908), 13 C. W. 
N. 9. 

® Maharcij Sing v. Balimnt Singh 
(1906), 28 All. .708, at p. 5J6; Nar- 
singh Mtsra v. Laiji Misra (1901), 
23 All. 206 ; N atasayyan. v. Ponnu- 
sami (1892), 10 Mad. 99; Rcmayya 
V. Venkatarainam (1893), 17 Mad. 122. 

’ Mallcsam Naidu v. J-ugala Panda 
(1899), 23 Mad. 292. See Ramasami 
Nadan v, Ulmjamtha Goundan (1898), 
22 Mad. 49; Naiasayyan v. Ponnu- 
sami (L8j92), 16 Mad. 99. 

® Zubnrdust Kltan v. Indurmun 
(1867), Agra High Court Full Bencli 
Reports, ed. 1903, p. 71 ; od* 1874, 
p. 65; Umwpoorna Dassea^v, Ounga 
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Remedy 
limited to 
BEfletB. 


Liability after 
partition. 


Bengal school. 


ObligatioiL fo 
pay debts out 
of assets in- 
herited, etc. 


The debts of the father cannot be recovered from the separate 
property of a son, even where such property has been the subject 
of a bond fide gift to the son by the father. They can only be 
recovered from the coparcenary property, or from property 
which was acquired by his sons on his death as his repre- 
sentatives.^ 

A creditor cannot enforce the payment^ of the debt of the 
father ^ against property which has been allotted on partition 
to the son, unless the partition was effected for the purpose of 
avoiding the father’s debts.^ 

As under the Bengal school of law sons do not acquire any 
interest by birth in ancestral property, a father can obviously 
charge his share in the coparcenary property for the payment 
of any of his debts, however incurred,^ and after his death the 
payment of his debts can be enforced against the property, 
whether jojnt or separate, belonging to him at the time of his 
decease. 

Apart from the obligation of a son or grandson to ])ay thi* 
debts of his fatlier or grandfather out of coparcenaF^y property, 
the Hindu law, like other systems of law, requirces the person 
who succeeds to the property of amother as heir or devisee, to 
pay the debts of such other person to the extent of the assets 


Narain Paul 2 AV. K. C. R. 

296 ; Jmnii/afraw, Jiamchatidra v. 
Parbhudas Hathi (1872), 9 Bom. H. 
C. 116; Gnanahliai v. C, Srinivasa 
Pillai (J868), 4 Mad. H. 0. 84; 
Greender Chvndpr Ghose v. Mackintosh 
(1879), 4 Calc. 897 ; 4 C. L. R. 193 ; 
cf. Act IV. of 1882 (Transfer of Pro- 
perty), s. 1 28. The right of a creditor 
against an alienee or devisee of the 
heir would apparently be no greater 
than his right against the alienee or 
devisee of his debtor, see Bishen Chand 
(Bai) V. Asmaida Koer (Mussumat) 
(1883), 11 1. A. 164; 6 All. 660. 

^ Dyammee Dcbea v. Brindabun 
Chunder Banerjea, Ben. S. D. A. 1856, 
p. 97 ; Ponnappa PiUai v. Pappuvay- 
yangnr (1681), 4 Mad. 1, at pp. 9, 21, 
45 ; Keval Bhagvan Gujar v. Qanpati 
Narayan (1883), 8 Bom. 220; Oird- 
harlal Krielinavalabh v. Shiv (Bai) 
(1884), 8 Bom. 309; Omuthoonnisaa 


(Mussamut) v. Puresmun Narain 
Singh (1876), 25 W. R. C. R. 202; 
Sakharam RamcJuindra Dikahit v. 
Oovind Vaman Dikahit (IHlS), 10 Bom. 
H. C. 361 ; Udaram Sitaram v. Banu 
Panduji (1876), 11 Bom. H. C. 76; 
Lallu Bhagvan v. Trihhuvan Motiram 
11889), 13 Bom. 663. See Dheraj 
Mahatab Chand Bahadoor (Maharajah) 
V. Huro Mohun Acharjee, W. R. (1864), 
M. R. 1 ; Jummal Ali v. Tirbhee Lall 
Doss (1869), 12 W. R. C. R. 41; 
Sangili Virapandia Chinnathambiar 
V. Alwar Ayyan^ar (1881), 3 Mad. 42. 
Act VII. (Bo. C.) of 1866. 

2 This would not apply to a debt 
or a contract before partition entered 
into by the father as manager of the 
family. Bamachandra Padayachi v, 
Kondayya Chetti (1901), 24 Mad. 655. 

® Kriahnaaami Konan v. Bamasami 
Ayyar (1899), 22 Mad. 619. 

* See ante, p. 286. 
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received by him.^ There is no obligation upon other 

coparcener, who has acquired rights by survivorship to pay the 
debts of the deceased coparcener.^ 

Debts can be recovered from the person who haw wrongfully come into 
l^ossossion of the property of the deceased debtor.® 

This would not apply to lands held on a tenure, which rendered it not 
transferable or saleable in execution of a decree.^ 


1 W. Macnaghten’s “ Hindu Law,” 

ii. p. 284 ; Colabrooke’s “ Digest,” vol. 
i. 270 ; “ Vyavahara Mayukha,” chap. 
V. s. 4, para. 17 ; “ Dayabhaga,” chap, 
i. para. 47 ; “ Narada Smriti,” chap. 

iii. para. 22 ; cf. Act V. of 1881, ss. 
JOl-106. 

^ As to the sale of a share, see 
Kotla Ramasami Chetti v. Bangari 
Seuftama Nayanivaru (1881), 3 Mad. 
145, at p. 167. As to impartible 
property, see Nachiappa Chettiar v. 
Chinnayasami Naicker (1006), 2!> 

Mad. 463 ; Zamindar of Karveinugnr 
V. Trustee of Tirumalai (1900), 32 
Mad. 420 ; lHajaJb of KalaJutMi v. 
Achigadu (190£a> 30 Mad. 454. 

® See Magaluri Oarudiah v. Nara~ 
yana Rungidh (1881), 3 Mad. ^9; 
Kanakamma v. V enkataratnam (1884), 
7 Mad. 586 ; Prosunno Chunder Blmi- 
tacharjee v. Kristo Chytunno Pal 


(1878). 4 Calc. 342 ; 3 C. L. R. 154 ; 
Surbo7nungola Dahee. v. Mohendronath 
Nath (1874). 4 Calc. 508; Khitish 
Chandra Acharjya Chotodhury v. Rad- 
hika Mohun i2ot/(1907), 35 Calc. 27G ; 
12 C. W. N. 237. 

• See Nilmoni Singh {Rajah) v. 
Bakranath Singh (1882), 9 I. A. 104 ; 
Jagjivaindas Javerdas v. Imdad Ah 
(1882), 6 Bom. 211 ; Muppidi Papaya 
V. Ramana (1883), 7 Mad. 85 ; Anundo 
Rai V. Kali Prosad Singh (1884), 10 
Calc. 677 ; S. C. on appeal. Kali 
Pershad Singh {Tekait) v. Anund Roy 
(1887), 15 1. A. 19; 15 Calc. 471; 
Ap'paji Bapuji v, Keshav Shamrav 
(1890), J5 Bom. 13. As to the 
liability of a person who intermeddles 
with the assets, sec Khitish Chandra 
Acharjya Ckondhry v. Radhika Mohan 
Roy (liK>7), 35 Calc. 276; 12 C. W. N. 
237. 



CHAPTEE IX. 


PARTITION. 

What is Partition is the proct'ss by which the memhers of a joint 
piirtition. family become so])arate, and cease to be coparceners.^ 

Under the Mitakshani school separation may be effected 
either by a partition of the title, i.c. by an ascertainment of the 
shares of the c()i)arc(‘ners, and by a separation of such shares in 
interest, the coparccaiers thereafter holding as tenants in common, 
or by a i)artition of tlu‘ property by metes and bounds. 

Accordi/ig to thc' Dayabhaga school it consists of a division 
of the property by metes and bounds between the coparceners in 
accordance with tlieir shares. 


^^'Ho is Entitled to Partition, c 

Who is on- “ The Ordinary mb' is tliat if persons are entitled beneficially 

iwtfiion. to shares in an estate, they may have a partition.” ^ 

Agreement not Except in Poinbay ® an agreonient for consideration ^ not to pail-ition 

to partition, copai'ccnarv property binds tlio actual parties thereto,*^ but it does not 
bind their r(‘prcH<*nt.ati\ os, or, unless there bo an agreement not to assign, 
their assignees.® 


^ Cunningham’s “ Hindu Law,” p. 
136. As to the mode by which such 
separation is effected, see 'poul, pp. 
327 ft srq. 

^ Shankar Baksli v. JJardeo Bakah 
(1888), 16 1. A. 71, at p. 75 ; 16 Calc. 
•397, at p. 405. See Secretary of State 
V. Kamachee Boye Sahaha (1859), 7 
M. 1. A. 476, at p. 637 ; 4 W. R. P. C. 
42, at p. 45. This applies equally to 
widows, Sellam v. Chinmimmal (1901), 
24 Mad. 441. 

® Bamlinga Khanapure v. Vtru- 
pakehi Khanapure (1883), 7 Bom. 538. 

^ Srimolmn Timkur x. Maegregor 
(1901), 28 Calc. 769, at p. 786; Rad- 
hanath Mookerjee v. Tarrveknath 
Mookerjec (1875), 3 C. W. N. 126. 


® Ranidhone Ohose v, Anund 
Chunder Ohose (1865), 2 Hyde, 93; 
pajender Dutt v. Sham Chund Mitter 
(1880), 6 Calc. 106 ; Krishnendra Nath 
Sarkar v. Dehendra Nath Sarkar (1908), 
12 C. W. N. 793, explaining Srimohan 
Thakur v. Maegregor (1901), 28 Calc. 
769, at p. 786, and Radhanath 
Mookerjee v. Tarruieknath Mookerjee 
( 1875), 3 C. W. N. 126. See Svbbaraya 
Tawker v. Rajaram Tawker (1901), 
25 Mad. 586. 

® Anath Nath Dey v. Mackintosh 
(1871), 8 B. L. R. 60 ; Anand Chandra 
Ohose V. Pran Kisto Dvii (1869), 3 
B. L. R. 0. C. 14; 11 W. R. O. C. 19 ; 
Pirojshah v. Manibhai (1911), 36 Bom, 
53 ; 13 Bom. L. R. 963. 
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A direction in a wiil prohibiting partition has no effect, as it is a oondi- Condition 
tioii repugnant to the gift.^ Similarly, the owner of property cannot by 
more contract during his life jirevent his heirs from partitioning property 
after his death.® • 

By custom or by the terms of a grant from Government property may 
be impartible.® 

Except in the case of a suit liy a minor, ^ the Court has no 
discretion to refuse '^artitioii.^ Each coparcener is at liberty to 
fdect to separate from the joint family, but he cannot force a 
separation among the others against thcar will.® 

Under the Bengal school of law, every adult coparcener, male Bengal school, 
or female,’ is entitled to (enforce partition of the coparcenary 
property. 

Elxcept that thei'e can be no partition directly betw(‘(‘n Mitakshara 
grandfather and grandson while the father is alive,® or between 
great-grandfather and gi’eat-grandson when the father or 
grandfather is alive, ev(‘ry adult coparcener is, under the 
Mitakshara school of law^ (‘iititled to enforce partition. 

“ According to the Mitaksliura law, all the male descendants of the 
common ancestor hav(‘ an intorest in the properly, and any of them may 
demand jiartitij^ii, unless excluded by some disability. The descendants 
of the common ancestoi' may live together for generations; and when 
partition is to take place*, all tliaf is necessary is to ascertain their mutual 
ri’lationship.® 

‘‘ The property in the paternal or ancestral estate acquired by birth 


^ Mokoondo Loll Shaw v. Gonesh 
Chunder Shaw (1875), 1 <^dc. 104; 
RaikUhori Dasi v. Debendramth Sircar 
(1887), 15 1. A. 37 ; 15 Calc. 409. 
Act X. of 1865 (Succession), s. 125, 
applied to certain Hindu wills under 
the Hindu Wills Act (XXI. of 1870) 
by s. 2 of the latter Act. ^ 

® Rajcnder Diitt v. . Sham Chmid 
Miticr (1880), 6 Calc. 106. 

•* Sec Vinayak v. Gopal (1903), 30 
I. A. 77 ; 27 Bom. 353 ; 7 C. W. N. 
409 ; 5 Bom. L. Ji. 408. 

* Post, pp. 313, 314. 

^ Sellam v. Chinnammal (1901), 24 
jMacl. 441, at p. 443 ; Lade v. Sadnshiva 
(1904), 6 Bom. L. R. 35. 

* ManjancUha v. Narayana (1882), 
6 Mad. 362, at p. 367. As to the 
presumption of a general partition, sec 
ante, p. 216. 

’ Durga Nath Pramanick v. Chinta- 
mani Dassi (1903), 31 Calc. 214 ; 8 


C. W. K IJ. As to the case of a 
childless widow, who is entitled to a 
very small share, see •post, p. 313, 
note 6. 

* Bishen Chand {Rai) v. Asmaida 
Koer (J\I ussiimai) (1884). 11 I. A. 
164, at p. 179 ; (> All. 5G0, at p. 574 ; 
“ Mitalo:5hara," chap. i. sec. 5, para. 3. 
A different view w'as adopted in 
Jogul Kifshorc v. Shib Sahai (1883), 
5 All. 430 ; see A pnji Narhar Kulkani^ 
Y. Ramchandra Ravji Kulkami 
(1891), 16 Bom. 29. Although the 
grandson may bo unable to enforce 
partition he is a coparcener. Appa- 
rently if his interest be sold (see ante, 
pp. 280, 287), the purchaser could not 
enforce partition (see post, p. 316), 
and might have to run the risk of 
w'aitiiig until the d(iath of the father 
before suing for partition. 

Bhatta chary a’.s Hindu Law,” 
2 im 1 ed, p. 322. « 
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uiider the Mitaksliara laAV is ... so connected Avitli the right to a partition 
that it does not exist where there is no right to it.” ^ 

Right of son, Under the Mitakshara law,^ a son ® is entitled to partition 
of the coparcenary estate, whether movable or immovable,^ as 
against his father.® On his father’s death, but not until then, 
lie is entitled to partition as against his father’s father,® On the 
death of his father and his father’s father he has a similar right 
against his father’s father’s father.’ 

On the death of liis father he repres(‘iits his father’s alight to claim 
partition against his father’s father.® 

Even when his father and grandfather are both alive, a suit for partition 
may be brought by a coparcener, if they allow the property to be Avasted 
and his interest to be imperilled.® 

Potion Where two or more women hold jiroperty jointly, as in the 

women. cases of widows or daughters succeeding as heirs, one of them 
is entitled enforce a partition,^® but sucli partition does not 


1 Sartaj Kuari {liani) v. Deoraj 
K'imri (Rani) (1888), 15 f. A. 61, at 
p. 64 ; 10 All. 272, at p. 287. 

* This question cannot arise under 
the Bengal school, ante, p. 217. 

* Ah to illegitimate sons, see ante, 

pp. 220, 221. 

* J 'ugmohiridai^ Mangaldas v. Man- 
galdas NathMu>y (^S/r) (1886), 10 
Bom. 528. 

* Suraj Bunsi Kovr v. Proshad 
Singh (1879), 6 I. A. 88, at p. 100; 
5 Calc. 148, at p. 165 ; 4 C. L. R. 
226, at p. 233; Apaji Narhar Kul- 
karni v. Ramchandra Ravji Kulkarni 
(1891), 16 Bom. 29, at pp. 32, 33; 
Raja Ram Tewary v. Luchmun Persad 
(1867), B. L. B. F. B. 731, at p. 738 ; 
8 W. R. C. R. 15, at p. 20; Laljeet 
Singh v. Rajco&mar Singh (1873), 12 
B. L. R. 373 ; 20 W. R. C. R. 336 ; 
S'ubha Ayyar v. Qanasa Ayyar (1895), 
18 Mad. 179; Kediparshad v. Ram- 
charan (1876), 1 All. 159 ; Cassumbhoy 
Ahmedbhoy v. Ahmedhhoy Hvbibhoy 
(1887), 12 Bom. 280 (a case of Khoja 
Mahomedans). It was held by a 
majority of the full bench in Apaji 
Narhar Kidkarni v. Ramchandra l^vji 
Kvdkarni (1891), ‘ 16 Bom. 29, that 
although a son can sue his father alone, 
a son cannot in the lifetime of his father 


sue his father and uncles for partition 
(sec also Jivahhai v, tVadilal (1905), 
7 Bom. L. R. 232), but the Madras 
High Court has dissbnted from this 
vii'w, Suhba Ayyar v. Qanasa Ayyar 
(1895), 18 Mad. 179, see also Bhatta- 
charya’s “ Hindu Law,” 2nd ed., pp. 
324, 225. It is submitted that the 
view of the dissenting Judge (Telang, 
J.) in the Bombay case was correct. 

® 2iagalinga Mudali v. Svhbirama^ 
naya Mudali (1862), 1 Mad. H. C. 
77. 

’ Tills foUowH from the fact that 
the great grandson acquires a right 
by birth, ante, pp. 219, 220. 

“ Mitakshara,” chap, i. sec. 6, 
para. J. 

* Rameshwar Proaad Singh v. 
Lachmi Proaad Singh (1903), 31 Calc. 
111 . 

Sandar (Muasamat) v. Parbati 
(Muasammat) (1889), 16 1. A. 186 ; 12 
All. 51, and cases, post, p. 313, note 1. 
Ariyapviri v. Alamelu (1888), 11 Mad. 
304; JDurga Dot v. Oita (1911), 33 
All. 443; Contrd Kathaptrumal v. 
Venkahai (1880), 2 Mad. 194 ; Selkm 
V. Chinnammal (1901), 24 Mad. 441 ; 
Jijoyiamha Bayi Sabiha (H. .H. M.) v. 
Kamakshi Bayi Sahiba (H. H. M.) 
(1868), 3 Mad. H. C. 424. 
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affect the right of survivorship of the co- widow or sister,^ and 
must be effected in such a way as not to prejudice the rever- 
sionary heirs. 2 • 

This case frequently occurs under the Bengal school of law. Under the 
Mitakshara school it could only occur with regard to the separate acquisi- 
tions of the husband or father, or in the case where the husband or father 
died without leaving aeiy coparcener him surviving, or perhaps in a case 
where a share is allotted to wives on a partition.^ 

Where a widow or daughter is entitled to a jjartilion a purchaser of her 
share is also entitled to partition.^ 

Where a Hindu widow is entitled to partition, and there is a reasonable 
apprehension that she will waste the movable property allotted to her 
share, sufficient provision should be made in the final decree for parti- 
tion, for the prevention of such waste, to safeguard the interests of the 
reversioners.® 

It has been held that in a suit for part if ion by a widow the Court 
has a discretion.® 

Where a coparcener is a minor, an<l his interests are hkely Minor co- 
to be prejudiced by the property remaining joint, as, for instance, 
where his coparceners are wasting the property, or setting up 
rights advorpie to him, or decline to provide for Lis maintenance, 
or it be otherwise for liis interest that there should be a partition, 
a suit ’ for a partition can beJbrought on his behalf,® even against 


^ Nilamani Paiia Maha Devi Qaru 
(Sri Oajapathi) v. Eadhamani Patta 
Maha Devi Garu (Sri Oajapathi) 
(1877), 4 I. A. 212; 1 Mad. 290; 
1 C. L. R. 97 ; Dal Koe.r (Mussi.) v. 
Paribas Koer>{Musst.) (1904), 8 C. W. 
N. 658 ; Rindnamma v. V enkataramaj)- 
•pa (1866), 3 Mad. H. C. 208 ; Padma- 
mani Dasi (Srlmati) v. Jagodamb^ 
Daai (Srimati) (1871), 6,B. L. R. 134 ; 
Hari Narayan Jog v. Vilai (1907), 31 
Bom. 560 ; 9 Bom. L. R. 1049. 

* Dal Koer (Musst.) v. Panhas 
Koer (Mtiasl.) (1904), 8 C. W. N, 658 ; 
Janokinath Mukhopadhya v. Mothu- 
ranaih Mukhopadhya (1883), 9 Calc. 
580; 12C. L. R. 215. 

* Post, pp. 316, 317. 

* Janokinath Mukhopadhya v. Jfo- 
thuranath Mukhopadhya (1883), 9 
Calc. 580 ; 12 C. L. R. 215. 

® Durga Nath Pramanik v. Chin- 
lamoni Daasi (1903), 31 Calc. 214 ; 8 
C. W N. 11. See Janokinath MuJeho- 


padhya v. Mothuranath Mukhopadhya 
(1883), 9 Calc. 580 ; 12 C. L. R. 215. 
* ® MoJiadeay Kooer v. Ilaruknarain 

(1882), 9 Calc. 244, at p. 250. It 
was said in Soudaminey Dossee v. 
Jogesh Chunder Dutt (1877), 2 Calc. 
262, at p. 271, that the Court would 
probably refuse partition by metes find 
bounds to a chikUess widow who was 
entitled to a very small share. 

^ /.e. either a suit in a Civil Court, 
or a proceeding in a Revenue Court. 

** Damoodur Misser v. Senabutty 
Misrain (1882), 8 Calc. 537 ; 10 

C. L. R. 402 ; Mahadev Balmnt v. 
Lakshman Balvant (1894), 19 Bom. 
99 ; Thangam Pillai v. Suppa Pillai 
(1888), 12 Mad. 401; Kamakshi 
Animal v. Chidambara Reddi (1866). 
3 Mad. H. C. 94; Alimelammal v. 
Arunachellam Pillai (1866), 3 Mad. 
H. C. 69 ; Ltkhraj Kooer (Mussamut) 

V. Dyal Singh (Sirdar) (1876), 25 

W. R. C. R. 497. 
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lus father.^ If there be no such special circumstainces^ Sach suit 
oannot be instituted on his behalf.^ 

The same pnnciple would apply to reviving on l^ehalf of a minor a suit 
for partition instituted by his father,* provided it be clear that the omiadon 
to continue the suit does not prejudice the minor's rights to the property. 

It is not ordinarily in the interests of a minor member of a joint Hindu 
family, or of any other mmor joint-owner, that his sh^re should be separated. 
Prirnd facie, a partition is not for a minor's benefit, because, oi^inorily 
speaking, the family estate is better managed, and yields a greater ratio 
of profit in union than when split up and distributed among the several 
parceners, and moreover, by partition, a minor member o£ a Mitakshara 
family would lose the benefit of survivorship.* There is also the danger of 
the minor’s property being w asted by the costs of htigation. 

Such special ciicumstances, as would render a suit for 
partition necessary in the interest of the minor, would justify 
a guardian in arranging a partition,® or submitting it to 
arbitration. ® 

Where 4n adult co-sliaier insists upon partition the guardian 
cannot resist it, but must do his best in the interests of the 
minor.’ 

A partition by aibitiation,® or by arrangement,® or by the 
Collector,^® is binding on a minor, and can be enforced by him, 
provided that he be not injuriou^y affected thereby, that it 
be fair, that he be duly represente(C^* and that the person 

^ Bholanath v Ghasi Jiam (1907), (1909), 36 L A. 71 ; 31 All. 412; 13 

29 All. 373. C W. N. 983; 11 Bom. L. B. 878 

® JDamoodur Mtdser v. tScnabutfy West and Buhler, 2nd ed., p. 303. 

Misrain (1882), 8 Calo. 537 ; 10 « Jagan Nath v. Mannu Lai (1894), 

O L. B 401 ; Ahmelaminal \ . ArU’> 16 All, 231. 

nachellam P%Ua% (1866), 3 Mad H. ’ See NaUappa Beddi v, Balammal 
Cf 69; Svamtyar Pilkti v. Chokkalin- (1864), 2 Mad. H. C. 182. 
gam PtUat (1862), 1 Mad. H. C. 106. ^ ® Bamnaratn Poramanich v. 8ree» 

If the suit be not for the benefit of mvJtty Doaeee (1864), 1 W. B. C R, 

the minor, the Court will refuse to 281. 

decree partition. Bachoo Hurktsson- * Deo Bunaee Kooer (Muaaamut) v. 
dosv.3fa»A!we6a»(1907). 341. A 107; Dwarkancah (1868), 10 W, R. 0. B. 
31 Bom. 373; 11 C. W. N 769; 9 273; S. C., DeowawU v. Dwarhaihidh, 

Bom. Ik B. 646. 8 B. L. B. 363, note. ** 

* Pwrvgihi v. ManjayaJcararUha Hari Pr€taad Jha (Baboo) v- 

(1870), 5 Mad. H. C 193. ^ Mvddan Mohan Thakwr (1872), 8 

* Kamakaht Ammal v. Chldanibara B. L. B., Ap. 72; 17 W« B. 0. B. 

Bedd* (1861), 3 Mad. H. C. Rep. 94; 217. 

Macnaghten's ** Hindu Law,” vol. u. Awadh Baaju Praaod Singh v. 

chap. i. s. 1, case 10 ; Mayne’s S%ta Bam Singh (1906), 29 37. 

** Hindu Law,” 7th ed., pp, 642, 643. Lol Bahadur Singh y, Siaptd Singih 

® Anie, p. 313* Bee Parbati (Mua* (1892), 14 AIL 408 ; KrUdmdbai v. 
ammoit) v. NaanaheA Singh (Chaudhri) Khangou/da (1803), 18 Bom^ 197. 
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representing him in ench proceedings act bond and with 
a due regard to his interest.^ 

» 

l!her6 is no doubt that a valid agreement for partition may be made 
during the minority of one or more of the ooparceners. That seems to 
follow from the admitted nght of one coparcener to claim a partition, and 
if an agreement for partition could not be made bmdmg on mmors, a 
partition could hardly aver take place. No doubt, if the partition were 
unfair or prejudicial to the mmor’s mtoiests, he might, on attammg his 
majority, by proper prooeedmgs set it aside so far as regards himself.’* ^ ? 

When a son is bom to the fathei of a Mitakshara family. Effect el birtb 
after there has been a partition between him and his sons, the 
afterbom son is not entitled to a redistribution,® unless he was 
conceived at the time of the partition,^ but he is to the exclusion 
of his separated brethren entitled as a coparcener to the share 
allotted to his father, and to succeed as heir to his father.® 

It has been held that \vhere the father has reserved no share foi himself 
on the partition, an afterbom son is entitled to a share.® 

In a case^ovemed by the Bengal school, a posthumous son ^ 
would be entitled to reopen a partition made by his brothers 
after his father’s death and before his birth.*^ 

As to the effect of a partition on the rights of coparceners Absent oo- 
who are absent, Sir Thomas Strange ® says as follows : “ Upon 


^ KaUe Sunkur Sannyal v. Denen- 
dre Nath Sannyal (1874), 23 W R. 
C. B. eS; Chanvtrapa v. Danava 
<1894), 19 Bern. 593 ; NaUapa Reddi 
V. B(dammal (1884), 2 Mad H C. 
182. As to oeuaes governed by Mala- 
bar law, sise Ainyaipfoth Kunht Pockety 
V. KarihdaHh Ahmad SaU% (1905), 20 
Mad. 62. 

* Bidkiahen Baa v. Ram Naratn 
Sahu (1903), 30 I. A. 139, at p. 160 ; 
80 Calc. 738, at p. 762 ; 7 C. W. N. 
578, at p. 580 ; 5 Bom. L. B. 461. 
As to the limitation for such suits, see 
Jjal Bahadur Stnyh v. Siapal Singh 
<1892), 14 All. 496; Knahnabai v. 
Xhangouida (1893), 18 Bom. 197 ; 
Chanvmpa v. Ihmva (1894), 19 Bom. 
593* 

® Yiktytmim v. Agniawarian 
(1869), 4 Mad. H. C. 307 • Skivc^firao 
t, Vaaantrao (1908), 83 Bom. 267 ; 10 


Bom L R. 778 ; Ounpat v. Qopalrao 
(1898), 1 Bom L R 123. 

® Minakahi v. Virappa (1884), 8 
Mad. 89. 

^ See NavHil Singh v. Bhagwan 
Singh (1882), 4 AU, 427 ; Gunpat v. 
Gopalrao (1898), 1 Bom L. R. 123. 
IVhere one son has separated, the 
afterbom son is entitled to share with 
the father and the umted sons, but 
has no right to a share of the property 
allotted to the separated son, Qanpat 
Venkateah Deapande v. Gopalrao Ven- 
kateah Deapande (1899), 23 Bom. 636. 

^ See Chengama Nayvdu v. Muni^ 
aami Nayudu (1896), 20 Mad. 75; 
W Macnaghten’s “ Hindu Law/* 
voi. 1 p. 47. 

" ** Dayabhaga,” ohsp. vii. pata. 

10 . 

a “Hindu Law/’ voL L 206, 
207. ‘ 
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the same footing, in this respect, 'with minors are absentees, 
residing in a foreign country,^ whose consent, at the time, not 
being attainable, partition may proceed 'without it, the law 
enjoining the preservation of their respective shares, till the one 
arrive at majority, and the other returns ; and this is the case 
of the latter to the extent of the sevens in descent, the right of 
parceners remaining at home, being lost by ^possession beyond 
the fourth.'’^ 

This would, of course, be subject to the law for the lumtation of suits.* 

The purchaser of the share of a coparcener, either at an execu- 
tion sale * or by a voluntary transfer, where such transfer is 
valid,^ has the same right of partition as the coparcener whose 
share was purchased by him, and is entitled to have a separate 
portion allotted to him,* but he may be compelled to sell to a 
coparcener/a share of a dwelhng-bouse purchased by him.’ 

As to a suit by a transferee for partition, see post, p. 338. 


Eights op Wife and Widow. • 

t 

Under the Mitakshara school of, law, except m Southern 
India, on a partition of coparcenary property by a father and 
his son or sons (or purchasers of their shares ®), the ■wife of the 


^ The rules as to what is a foreign 
oountiy (Colebrooke’s “Digest,” vol. 
ii. p. 29), such as difference of lan> 
guage, the intervention of a mountain 
or great nver, oountnes being ac- 
counted distant whence inteUigence 
18 not received in ten mghts, would 
probably be disregarded in view of 
modem means of oommumcation. 

* “ Dayabhaga,” chap. viu. ; Cole- 

brooke’s “Digest,” vol. m. pp. 440, 
448 ; “ Daya-Krama Sangraha,” chap, 
ix. ; Strange’s “ Hindu Law,” vol. u. 
pp. 827, 390. s 

> See Act IX. of 1908, Sohed. L, 
Arts. 127, 144. 

^ Anie, pp. 286, 287. 

^ Ante, pp. 287, 288. 

* Beptn Behan Maduck v. Lall 
Mohm Chatlopa^^hiifa (1885), 12 Calc. 
J09; Jantdn NfAjk Muhho^hya v. 


Mothuranath Mukhopadhtfa (1883), 9 
Calc 580 ; 12 G. L. B. 216 (a suit by 
a purchaser from one of two widows ) ; 
Alamelu v. Bangascmi (1884), 7 Mad. 
588 ; PantAffAYang Anandrav v. Bhaekar 
^Shadaahiv (1874), 11 Bom. H. C. 72; 
Lall Jha (Bahao) v. Jnma Bukeh 
{Shaikh) (1874), 22 W. B. C. B. 116 ; 
Lochun Singh v. NemdAaree Singh 
(1873), 20 W. B. €. B. 170 ; Bfugkoih 
noth Panjah v. Lwckhun Ckunder 
DvUal Ohowdhry (1872), 18 W. B. C.^B. 
23 ; Anand Chandra Ohoee v. Pmn^ 
kiaio Dvit (1869), 3 B. L. B. O. G. 14. 
As to his share on partition, see ante, 

p. 288. 

^ Act IV. of 1893, 8. 4, poet, p. 
341. 

^ Sungrnn Thakow v. Chundemun 
MtMtr <1881), 8 Calo. I*! ; » C. L. B 
415. 
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father is entitled to have allotted to her for her separate enjoy- 
ment a share equal to a son's share, ^ in order to provide for her 

maintenance.^ • 

<1 

Mr. Mayne ^ states that in Southern India the practice of aUotting 
shares to wives is obsolete. Having regard to old authorities of the Dravid^ 
school it was not settled whether the father retained for them the shares 
which are assigned to h^ wives, or whether, as in the case of the Benares, 

Bombay, and Mithila schools, the shares should be made over to the wives 
themselves.^ 

As under the law of the Bengal school a father is entitled to the absolute Bengal ssbool* 
disposal of his property, whether ancestral or self-acquired,^ this question 
cannot arise. In the rare case of a father partitioning his property amongst 
his sons, it is said that ** his sonless wives are each entitled to a share equal 
to that of a son, or to half ^ of such share, according as they are unprovided, 
or provided, with stndhanu.'' ’ 

If the wife has previously had separate property given to 
her by her husband or father-in-law, she takes so much as with 
such separate property would amount to a share equal to that 
of one of the sons.® 


^ Damoodur ^Mieser v. Senabutty 
Mimin (1882), S Calc. 637 ; 10 C. 
L. R. 401 ; Ihdar Koen v. Dwof- 
katuUh Misaer (1004), 32 Calc. 234; 

9 C. W. N. 270; iSumrun Thakoor 
V. Chundermun Mtaaer (1881), 8 Calo. 
17 ; 9 C. L. B. 416 ; Mahabeer Peraad 

V. Bamydd Singh (1873), 12 B. L. R. 
90, at p. 99 ; 20 W. R. C. R. 192, at 
p. 196; Laljeet Singh v, Bajcoomar 
Singh (1873), 12 B. L. R. 373 ; 20 

W. R. C. R. 337 ; Puraid Narain Stng 
V. Hunooman Sahay (1880), 6 Calc. 845, 
at p. 864 ; 5 C. L. R. 576, at p. 585. 
In each of the above oases the parti-^ 
tion was at the instance of a son, but 
it is submitted that the same principle 
would apply when the partition was 
at the instance of the father, see 

Mitakshara,” chap. i. s. 7, paras. 
1, 2. See ‘^Vyavahara Mayukha,’* 
chap, iv., paras. 4, 5, 11; '^Smiiti 
Chandrika,*’ chap, ii s. 1, para. 39 ; 
“ Vivada Chintamani *’ (P. C. Tagore’s 
translation), pp. 230,231; Colebrooke’s 
Digest,” vol. iiL p. 12. This 
includes a stepmother of the sons. 
Macnaghten’s Hindu Law,” vol. i. 
p. 6a 

* Lg!jtet Singh v. Bajcoomar Singh 


(1873), 12 B. L. R. 363, at p. 383 ; 
20 W. R. C. R. 337, at p. 340 ; Jairam 
Nathv V. Nathu Shamjt (1906), 31 Bom. 
54 ; 8 Bom. L. R. 632. Strange’s 
“ Hindu Law,” vol. i. p. 189. Baner- 
jee’s “ Law of Marriage,” 2nd ed., p. 
141. See, however, Lalar Koeri v. 
DvHirkanaih Misaer (1904), 32 Calc. 
234, at p. 242 ; 9 C. W. N. 270, at p. 
276. 

* Mayne’s “ Hindu Law,” 7th ed., 
p. 645 ; Meenatchee v. Chedumbra 
Cheity, Mad. dec. of 1853, 61. 

• See “ Smnti Chandnka,” chap. ii. 
B. ], 39 ; ” Parasara Madhavya-Daya- 
vibhaga” (Burnell’s translation), p. 
8; Strange’s “Hindu Law,” vol. i. 
p. 189. 

^ Ante, p. 218. 

® See, however, Colebrooke's “Di- 
gest,” vol. iii. pp. 20-26. 

’ Banerjee’s “ Law of Marriage,” 
2nd ed., pp. 140, 141, 142; “Daya- 
bhaga,” chap. iii. ss. 2, paras. 31, 32 ; 
“Daya-Kxama Sangraha,” chap. vi. 
paras. 22-28 ; “ Dayatattwa,” chap. ii. 
parse. 13-18. 

® “ Mitakshara,” chap, ii s. 11, 
para. 5. Jairam Ncdhu v. Nathu 
Shamji (1906), 31 Bom. 54; « 8 Born. 
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HoOi^diaw Except in Southern India, where, it is said, the practice is 
<^p«grUiion. ^ widow is, on a partition of coparcenary property * 

• , (but not on a mere severance of interest®) between her sons, or 
between her sons and grandsons * (or purchasers of their shares),® 
entitled to a share equal to that of one of her sons in lieu of 
maintenance.® 

In Madras a mother is, according to the “ Smriti Ohandrika,” entitled 
' on partition between her sons to have allotted to her a portion sufficient for 
.her maintenance, but not exceeding the share of one of her sons.^ 

Except under the Bengal school,® a sonless widow is entitled 
to a share on a partition between her stepsons.® Under the 


L. R. 632. See Mdhahter Persad v. 
Bamyad Singh (1873), 12 B. L. R. 90, 
at p. 99 ; 20 W. R. C. R. 192, at p. 
196. 

^ Mayne’s/* Hindu Law,” 7th ed., 
pp. 646, 646, 837. 

‘ She is not entitled to such right 
in property which has been acquired 
by the sons without any aid from the 
estate of their ancestors. 

* BeJti Kunwar v. Janki Kunwar 
(1910), 33 All. 118. 

* Badri Boy v. Bhtigwat Narain 
Dobey (1882), 8 Calc. 649; 11 C. L. 
R, 186 ; Purna Chand/ra Chakravarti 
V. Sarqjini Debi (1904), 31 Calc. 
1066 ; 8 C. W. N. 763 ; Sibhoeoondery 
Dabia v. Buaaoomvity Ddbia (1881), 
7 Calc, 191 ; Pravmkissen Mitter v. 
MuUyaondery (1841), Fulton, 389; 
contra Badha Kisken Man v. Bach- 
haman (1880), 3 All. 118. 

® Amrita LaU Mitter v. Manich 
LaU Munich (1900), 27 Calc. 551; 
4 C. W. N. 764; Jogendra Chunder 
Ghoae V. Fulkumari Daasi (1899), 27 
Calc. 11; 4 C. W. N. 264. 

* Oanesh Dutt Thakoor {Chowdhry) 
V. Jewach Thakoorain (Mtisaummat) 
(1903), 31 I. A. 10, at p. 16; 31 
Calc. 262, at p. 271 ; 8 C. W. N. 
146, at p. 160 ; 6 Bom. L. R. I ; Hem- 
angini Dost {Srimati) v. Kedarnath 
Kudu Chowdhry (1889), 16 I. A. 116; 
16 Calc. 758 ; Torit Bhooaun Bonner jee 
V. Taraprosonno Bonnerjee (1879), 4 
(Jalo. 750; Pursid Narain Sing v. 
Hunooman Sahay (1880), 5 Calc. 845 ; 

C. L, R. 576 ; Kishori Mohun Chose 


V. Monimohun Okose (1885), 12 Calc. 
165 ; Isree Pershad Singh v. Nasib 
Kooer (1884), 10 Calc. 1017 ; Bilaso 
V. Dina Nath (1880), 3 All. 88; 
Jodoonath Dey Sircar v. Brojoncdh Dey 
(1874), 12 B. L. R. 385; Jug<mohan 
Haidar v. Sarodamoyee Doas^e (1877), 
3 Calc. 149; Damodardas Maneklal 
V. Uttamram Manekla]^(lS^2), 17 Bom. 
271 ; Lakshman Bamchandra Joshi v. 
Satayabhamahai (18P7), 2 Bom. 494, 
p. 504 ; Sheo Dyal Tewaree v. 
Jvdoonath Tewaree (1868), 9 W, R. C. 
R. 61. In Thukoo Baee Bhide v. 
Buma Baee Bhide (1824), 2 Borr. 446, 
at p. 454, the p.mdits declared that 
the mother had a right to a share, 
although there was only one son. 
See also cases in West and Biihler, 
2nd cd., pp. 391, 392. 

^ Chap. iv. paras. 12-17. This is 
in accordance with the practice in 
Madras, Mayne’s ** Hindu Law,” 7th 
^ed., p. 646. Mari v. Chinnammal 
(1884), 8 Mad. 107, at p. 123 ; Venka- 
tamrnal v. Andyappa Chetti (1882), 6 
Mad. 130 ; Strange’s “ Hindu Law,” 
vol. ii. p. 309. See Maonaghten’s 
Hindu Law,” vol. i. p. 50. 

* Damoodur Miaser v. SenabKHy 
Misrain (1882), 8 Calc. 537, at p. 
542 ; 10 C. L. E. 401, at p. 405. 

^ Damoodur Misser v. SentibuBy 
Miarain (1882), 8 Calc. 537 ; 10 C. 
L. R. 401 (a Mitldla case) ; Baljeet 
Singh v. Bajcoomar Singh (1873), 12 
B. L. R. 373; 20 W. R. C. R. 337; 
Thakur Proahad (Chowdhry) v. Bha- 
ghati, 1 a L. J. 142. 
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Bengal school when a partition is made between sons of difEere^t 
mothers, each mother is entitled to a share equal to that of each 
of her sons.^ ^ 

In a partition between sons by diHerent wives the respective mothers 
are only entitled to share equally with their own sons the aggregate of the 
shares which an equal division among the brothers allots to those sons, or, 
in other words, the proj^rty must be first divided into as many shares as 
there are sons. Each widow then shares equally ^\dth each of her sons the 
portion allotted to her sons.® 

In a Bombay case® where there was a partition between a son and 
his stepmother and her three sons, the stopmotlier was given one-fifth. 
According to the above rule, she would have been entitled to a three- 
sixteenth share. 

This right of the mother has been held only to apply to the case of a 
general partition, and not to a case where there has been only a partition 
of an item of the property at the instance of a stranger.* 

It has also been held that this right only comes into operation when the 
partition is completed.® 

Under the Bengal law a husband can by will, either expressly ® 
or by a bequest to other persons,’ deprive Lis wife of a share on 
partition. • 

On a partition between her son’s sons, a widow is entitled to Right of 
a. share equal to that of a soil’s son.® grandmo 


^ Hemangini Daai {Srimati) v. 
Kedar Nath Kvdu Cho^hry (1889), 
10 1. A. 116 ; 16 Calc, 758. See Twit 
Bhoosun Bonn&rjte v. Taraproaono 
Bonnerjee (1879), 4 Calc. 756. 

* Kriatobhedtiney Doaaee v Aahvioah 
Boaii Midlich (1886), 13 Calc. 39; 
Cally Chv/m Mvllich v. Janova Doaaee 
(1866), 1 Ind. Jur. 284. 

^ Damadardae Maneklal v. Utiam- 
ram Maneklal (1892), 17 Bom. 271. 

*’ Barahi Bebi v. Debkamini Debt 
(1892), 20 Calc. 682. 

® 8heo Dyal Tetuaree v. Judoonath 
Tetuwee (1868), 9 W, R. 61 ; ex- 
plained in Tej Protap Singh v. Champa 
Kake Koer (1885), 12 Calc. 96. 

® Bebemdra Coomar Boy Chowdhry 
V. Brojendra Coomar Boy Chowdhry 
(1890), 17 Ole. 886, following Bhoo^ 
bvnmoyet Bebea Chowdhrain v. Bamkis- 
aore Acharj Chowdhry, Ben. S. D. A. 
I860, p. 4S5. 

’ Poartndra Nath Sen v, Hemangini 


Daai (1908), 36 Calc. 76 ; 12 C. W. N. 
1002. As to her right of maintenance 
in such case, see arUe, ])p. 74, 75. 

® Sorolah Doaaee v. Bhoobun Mohun 
Neoghy (1888), 16 Calc. 292, at p. 
306 y Sheo Dyal Tewaree v. J itdoonath 
Tewaree (1868), 9 W. R. C. R. 61; 
“ Dayabhaga,” chap. hi. s. 2, para. 32 ; 
“ Daya-Krama-Sangiaha,” chap, vii., 
paras. 4, 6 ; “ Dayatattwa,” chap. ii. 
para. 19 ; F. Macnaghten, 39, 41, 52, 
54 ; Sircar’s Vyavaatha Barpana,” 
2nd ed. pp. 493-498. Contrd Puddum 
Mookhee Doaaee v. Bayee Monee Doaage 
(1869), 12 W. R. C.‘r. 409; S. C. 
on review Bayee Monee Doaaee v. 
PvMiim Mookhee Doaaee (1870), 13 
W. R. C. R. 66, which was a case on 
the same footing as a partition 
between sons. See Pvma Chandra 
Chakravarti v. Sarojini Debt (1904)^ 
31 Calc. 1066, at p. 1076 ; 8 C. W, N; 
763, at p. 771. 
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On a partition between son’s sons and great-grandsons, she 
-is entitled to the share of a son’s son.^ 


When the partition is between grandsons by difPerent sons, the share 
of the grandmother is to be ascertained by giving her such a share as she 
would take if each of the grandsons took equally. Thus if there be nine 
grandsons she will get one-tenth, and so on. The share which the grandsons 
themselves take depends upon the number in each stock, and upon whether 
their own mothers are alive. 


grand- 


y. 


The right of a widow to a share on a partition between her 
^eat-grandsons is not expressly recognized by the Hindu law.* 
The right would, it is submitted, be admissible upon grounds 
similar to those which confer a right upon a mother and grand- 
mother.® 

In fixing the amount of her share, the widow must be 
debited with the value of any gift or legacy which she 
may have received from her husband.* / 

' Apparently, as in the case of allotting mc^tenance, her separate 
property must be taken into account,* but the fact that she has 
inherited a share from one of her sons does not deprive her of her right 
to a share on partition.® , 

In the absence of an express arrangement, a yrife or widow 
has only a restricted interest in, the property allotted to her 
on such partition, whether she be governed by the Bengal ^ 
or by the Mitakshara school.® It does not pass to her stridhan 
heirs,® and she cannot dispose of it by will.*® 


1 Puma Chandra Chakravarti v. 
Sarojini Debi (1904), 31 Calc. 1065 ; 
8 C. W. N. 763. F. Macnaghten, 
52. 

® Colebrooke’s Digest,” vol. iii. 
p. 27. F. Macnaghten, pp. 28, 51; 
doubted by Wilson, Works, v. 25. 

* See Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed., pp. 497, 498. 

* Kiah&ri Mohun Ohoae v. Mom- 
mohun Ohoee (1885), 12 Calc. 165; 
JudotmaJth Dey Sircar v. BrojoruUh 
l>ey Sircar (1874), 12 B. L. R. 385. 
“Mitakshara,” chap. i. s, 2, para. 9; 
“ Vyavahara Mayukha,” chap. iv. s, 
4, para. 18. 

® Ante, p. 82. See “Vyavahara 
Mayukha,” chap. iv. a, 4, para. 18. 

® Jugomohan Haidar v. Saroda- 
moyee JDassee (1877), 3 Calc. 149; 
Poortndra Hath Sen v. Hemangini 


Dasi (1908), 36 Calc. 75 ; 12 C. W. N. 

1002 . 

’ Sorolah Doaeee v. Bhoobun 
Mohun Neoghy (1888), 15 Calo. 292; 
Uridoy Kant Bhattacharjee v. Behari 
^ Lai Mookerjee (1906), 11 C. W. N. 
' 239 ; Tripura Sundari Debi v, Dak- 
ehina Mohun Boy (1906), 11 C W. N. 
698. 

® De&i Mangal Prasad Singh v. 
Mahadeo Praead Singh (1912), 16 C. 
W. N. 409 ; 14 Bom. L. R. 220, tt- 
versing Debi Mangal Prasad Singh v. 
Mahadeo Praaai Singh (1909), 32 All. 
253; Chiddu v. Havhat (1901), 24 
All. 67; Sri Pal Bai v. StarajhdU 
(1901), 24 All. 82. 

” ciases ante. Notes 7, 8. 

Hridoy Kant Bhattacharjee v. 
Behari Lai Mooherjee (1906), 11 
C. W. N. 89. 
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On her death it goes back, it is submitted, to the sons and grandsons 
from 'whose share it was deducted.' This question was not d^ded in 
Z)e6» Mmgal Prasad &ingh v. Mahadeo Prasad 8ingh.^ It depends upon 
whether the property is given to the woman in lieu of inheritance or in 
lieu of mmntenanoe.^ It was suggested in Dinesh Chandra Ray Chawd- 
hury V. Biraj Kamin&y Baser (1911), 39 Calc. 87, at p. 100 ; 15 C. W. N. 

945, at p. 952, that the right arises from a proprietary right. 

Although a righf to raaintenance is not a complete charge Effect of sale 
upon the property,* a right to a share in lieu of maintenance “* 
is not affected by a sale of an undivided share, whether before ® 
or during the? pendency of a partition suit.® 

It has been held that the loss of a right of maintenance 
would involve the loss of the right to a share on partition.*^ 

It is, it is submitted, clear that when the share had been allotted, want 
of chastity would not devest the right.® 

A wife or widow cannot, until there has been a partition Enforcement 
or separation, enforce her right to a share,® even if by arrange- 
ment a share of the profits has been assigned to her for her 
maintenance,^® and until partition she has no alienable interest. 

When there has been a partition, or a separation, she may 
sue for her share. She is a necessary party to a suit by a son 
against her husband,^® or to Ji^suit between her sons, for parti- 
tion ; but the omission to reserve a share for the mother does 
not render the partition invalid.^^ She may acquiesce in such 
omission.^® 


' See cased ante, p. 320, notes 7, 8. 

» P. C. (1912), 16 C. W. N. 409; 
14 Bom. L. R. 2^. Their Lordships 
there said that it went back to 
the estate from which it was taken.’' 

» Ibid. 

* .4n*c, p. 85. 

* Bilaso V. Dinanath (1880), 3 All. 

88 ; Amrita Led Miiter v. Manick Led 
Mvllick (1900), 27 Calc. 551; 4 

C. W. N. 764. See Deendyal Lai v. 
Jugdeep Narain Singh (1877), 4 1. A. 
247, at p. 256 ; 3 Calc. 198, at p. 209. 

* Jogendra Chunder Ohoae v. i’td- 
kumari Bassi (1899), 27 Calc. 77 ; 
S. C. std) nomine Jogendro Chwnder 
Ohase v. Oanendra Nath Sircar, 4 
C, W. N. 254 ; ante, p. 89. 

^ Sdtam V. Ohinnamed (1901), 24 
Mad. 441. Seean^,p. 78. 

* See Moniram Kolita v. Kerry 
KoUiany (1880), 7 I. A. 115 ; 5 Calc. 

H.L. 


776 ; 6 C. L. R. 322. 

• Sunder Baku v. Monohur Lai 
Upadhya (1881), 10 C. L. R. 79, at 
p, 80 ; Strange’s “ Hindu Law,” vol. 
i. pp. 188, 189; Colebrooke’s “Di- 
gest,” vol. iii. pp. 27, 422-427. 

• Bhoop Singh v. Phool Koirer 
{Muasumat) (1867), 2 Agra, 368. 

Judoonath Tewaree v. Biahonath 
Tewaree (1868), 9 W. R. C. R. 61. 

Ram Joahi v. Laxmtbai (1864), 

1 Bom. H. C. 189, and cases ante, 
p. 318, note 6. 

Lcdjeet Singh v. Rajeoomar Singh 
(1873), 12 B. L. R. 373, at p. 383 ; 
20 W. R. C. R. 336, at p. 340. 

Oaneah Butt Thakoor {Chowdhry) 
V. Jewach Tkakoerain [Muaaumai) 
(1903), 31 1. A. 10, at p. 15 ; 31 Calc. 
262, at p. 271 ; 8 C. W. N, 146, at 
p. 150; 6 Bom. L. R. 1. , 

Ibid. 

Y 
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A woman, who is not a coparcener, is not entitled to a 
share except on such partition as is above mentioned.^ 

Although some of the ancient writers gave her the right to a one- 
fourth share a sister is not entitled to a share on a partition.* As she 
is entitled to her maintenance until marriage, and to her marriage 
expenses out of the family property,* provision therefor should be made 
at the time of the partition. 


Allotment op Shares. 


Shares on 
partition. 


Between 
lather and 
sons. 


Unequal 
diviidon by 
father. 


“ To effect a partition in a case governed by the Dayabhaga 
it is necessary to know the dates of birth and death of pre- 
deceased members. But in a Mitakshara family the surviving 
members remain in possession of the whole property, as if the 
predeceased members never existed.” ® 

On a partition shares are allotted in accordance with the 
following' rules. 

There is nothing in law to prevent an arrangement upon a different 
footing," BO far as the interests of adult coparceners are concerned, but 
an arrangement between the parties to a partition that tke shares should 
be inahenable, and should revert to the original ooparoeners, oannot be 
upheld.^ ^ 

Under the Mitakshara school of Jaw, in a partition between 
a father and his sons, each of the sons takes a share equal to 
that of the father.® 

Although under the Mitakshara a father is entitled to dis- 
pose of his self-acquired property,® and under the Bengal 
school he is entitled to dispose of all his property, whether 
ancestral or self-acquired, it does not seem settled upon the 


^ &heo Dyed Tewaree v. Jvdoonath 
Tewairee (1868), 9 W. R. C. R. 61. 

> '^Manu,” chap. ix. para. 118; 
** Mitakfihara,” chap. i. b. 7, paras. 
£kI0 ; Dayabhaga,” chap. iu. b. 2, 
paras. 88, 39; *^Sinnti Chandrika,” 
chap. iv. paras. 32-34; '^Vivada 
eSuntamoni” (Tagore's tfanalation). 
p. 248; Colebrooke's ''Digest,” vol< 
lii. pp. 93, 94. 

* $ee Damoodur Mtsser y. Sena- 
hnUy Mtrmn (1882), 8 Calc. 537, at 
p. 641 ; 10 C. L. R. 401, at p. 404; 
W. Maonaghtea's " Hindu Law,” 
vol. i. p. 60, 


* Ante, pp. 48, 49, 227, 260. 

® Bhattacharya's "Hindu Iaw,” 
2nd ed., p. 322. 

* See Bam Nirmjun Siiigh v. 
Prayag Singh (1881), 8 Gaio. 188; 
10 G. L. R. 66; Kanti Oh&ndra 
Muhefji y. AU-t-Nalb% (1911), 33 All. 
414. 

’ K, VenJeairammanna v. K, Brum- 
manna Sastmlu (1869), 4 Mad. H. C, 
346. As to an agreem^t not to 
partition, see ante, p. 310. 

* " Mitakshara,” chap. i. s. 5, 
para. 6. Ante, p. 219. 

* Ante, p. 2^ 
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authorities whether in the former case he can divide his self- 
aeqnired property, or in the latter case any of his property, in 
unequal shares between his sons.^ 

Some of the text writetB ^ prohibited such inequality of division, ezoept 
under special ciroumstanoes. 

Mr* Mayne * sums up the authorities in the following words : “ The 
result would be that father under Mitakshara law, in dealing with hia 
self-acquired property, or any other property in which his sons take no 
interest by birth, and a father under Bengal law, in dealing with any 
property, may distribute it as he likes. If he conforms to the rules of 
partition, the ^transaction will be valid by mutual agreement, without 
actual apportionment followed by possession ; but if he does not conform 
to those rules, then he must deliver the share to each of the sharers, so as 
to xnake a valid gift to each.'* 

As to the Bengal school. Dr. Jogendra Nath Bhattachaiya,^ said : 

** As the father can undoubtedly make a gift of ancestral property, even 
in favour of a stranger, there can be no doubt that the father can make 
an unequal partition of such property among his sons, though by doing so 
against the rules of the Shastras he incurs sin ; ” and B. C. Mitra ^ says : 

** It has been held that the injunctions against an unequal distribution 
by the father are mere moral precepts which no Court of law would enforce. 

A father bent upon making an unequal distribution may do so in more 
ways than onef * 

As a general rule at a partition, each member of the family Father 
is presumed to represent not only himself but also his sons, 
and the sons take their share through their father, as being 
included in the share allotted them.^ 


It is open to the son to contest the partition on ground of fraud, or 
that the share allotted did not properly represent the share to which the 
father’s heir was entitled.^ 


According to all the schools, on a partition brothers take Between 
equal shares.* 


1 ArUe, pp. 217, 218. 

* Golebrooke’s “IMgest,” vol. ii. 
pp. 540, 541 • Vyavahara Nirnaya,” 
BurneirB translation, p. 8 ; “ Daya- 
bhaga,” chap. ii. paras. 15-20, 60, 
86 ; Strange’s ** Hindu Law,” vol. i. 
p. i94 ; Macnaghten’s “ Hindu Law,” 
voL iL p. 147. “ The Daya- 

bhaga ” makes a dktinction between 
ancestral and seU-scquired property, 
so does the ** Daya-Krama Songraha ” 
(chap. vi. paras. 8-*16). The 
^ABtokshara” seems to allow an 


unequal partition, chap. i. s. 2, 
paras. 6, 13, 14. See also '*Siiinti 
Chandrika,” chap. ii. s. i., paras. 17 
to 24. 

• 7th ed., p. 666. 

• “ Hindu Law,” 2nd ed., p. 361. 

* “ Law of Joint Property and 
Partition,” p. 320. 

* Umed v. Khalaahai (1909), 11 
Bom. L. R. 396. 

B Lakshman Dada Naik v. Bewi- 
Chandra Dada Naik (1876), M Bom. 
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Shaves ol 

deoeaaed 

brothm. 


Bifferent 

branchee. 


Under the Mitaksbara school, the share of a brother who 
has died is represented by his sons, grandsons, and great- 
grandsons.^ 

Under the Bengal school, the share of a brother, who is 
dead, is taken by his heir,^ devisee, or assignee. 

As between different branches of a family, division must 
be per stirpes, i.e. according to the stocks,’ and as between 
the sons of the same father, it must be per capita,* i.e. according 
to the number of sons. 


This rule “ is designed to ensure equality of partition in oases of vested 
interests held in coparcenary, and to carry out in those cases the principles 
that those who have capacity to confer equal spiritual benefits on the 
common ancestor ought to take equal shares.’’ ^ 

lUuatration. [Mitahshara School.) 

A (dead) 


B (dead) C (dead) 


D 


Dj D2 D3 .... 

El Fa " Gi G2 G, G4 

The family having descended from two brothers, one half -share must 
be allotted to each branch. As to B’s branch, D and his ^ons, Dj, Da, 
and Dg, are each entitled to ^ of | i.e. As to C’s branch, each of the 



501 ; BhyroochundRai v. Ruaaoomume 
(1799), 1 Ben. Scl, Rep. 28 (new 
edition, 36 ) ; NeeVcaunt Rai v. Munee 
Chowdraen (1802), {bid. 58 (new 
edition, 77); Taliwur Singh v. Puhl- 
wan Singh (1824), 3 Ben. Sol Rep. 
301 (new edition, 402); “Mitak- 
shara,” chap. i. s. 2, para. 6 ; chap i. 
B. 3, paras. 1-7 ; “ Smnti Chan- 
drika,” chap. iL s. 2, para. 2 ; s. 3, 
paras. 16-24; “ VyavaharaMayukha.” 
chap. iv. s. 4; paras. 8-11, 17; 
“Dayabhaga,” chap. lii. s. 2, para. 
27 ; ** Baya-Krama Sangraha,” chap, 
vii. poro. 13 ; “ Viramitrodaya,” 

chap. ii. part i. ss. 11, 14. As to a 
usage to the contrary, see Sheo 
Bukah Sing v. F^ikh Sing (1818), 
2 Ben. Sel. R. 265 (new edition, 340); 


Wm. Macnaghten’s “Hindu Lai\,” 
vol, u. p. 16. 

^ Bhimul Dose v. Choonee LaU 
,(1877), 2 Calc. 379; DuLjeet Sing v. 
Sheomunook Sing (1802), 1 Ben. Sel. 
R. 69 (2nd ed., 79). 

* Ante, p. 217 . 

* “ Mitakshara,*' chap. i. s. 5, 
para. 2 ; Rajnarain Singh v. Heeralal 
(1878), 6 Calc. 142. 

* “ Mitakshara,” chap. i. s. 3, 
paras. 1-7. See Dehi Parehad v. 
Thakur Dial (1876), 1 AH. 106, over- 
ruling M<idho Singh v. Binieasery 
Boy (1868), 3 Agra H. G. 101. 

^ Manjanalha Shanahhaga v. Kara- 
yana Shanahhaga (1882), 6 Mad. 362, 
at p. 364. 
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sub-branches composed of C’s sons^ E, F, and G, with their sons respec- 
tively, will be entitled to | of i.e. so £ and £„ will each get ( of 
i.e. F, Fi, and Fg will each get ^ of J, ue, G, Gj, Gg, Gg, and G4, will 
each get ^ of i.c. This illustration 'will apply to the Bengal school, 
except that under that school the sons do not take during the lifetime of 
their fathers. 

This rule is laid down with reference to cases in which all the coparceners 
desire partition at the^eame time. Where there is a partition by some 
only of the coparceners, and subsequently there is a partition between 
the coparceners who had remained united after the first partition, the 
allotment of shares of the second partition must have regard to the state 
of the family before the first partition, with such variations as may have 
arisen in consequence of the death of coparceners or the birth of new 
coparceners.^ 

As to the Jhala Girasias of Limri in Kattiawar, see Prithisingji v. 
Umedaingji (1904), 6 Bom. L. B. 98. 

As to the Ohudasama Girasias of Kharad in the Dhanduka Taluka, see 
Maluhhai v. SursaTigji (1905), 7 Bom. L. B. 821. 

Except where there is a family usage to the contrary, sons 
by different mothers take equally.® 

When daughters’ sons,® or gotraja §apindas ^ other than 
descendantSj^spcceed as heirs, they take on partition per capita. 

As to the rights of purchasers, or mortgagees of shares, see ante, p. 316. 

There is nothing to prevint adult coparceners making any 
arrangement as to the division, or as to the devolution of the 
shares,® provided that they do not thereby alter the inheritance,® 
or provide for the succession of unborn persons.’ 


Subject of Partition. 

The coparcenary property,® movable or immovable, is alone 
the subject of partition. , 

Property which has been proved to have, by ancient and 


See Manjanatha Shanahhaga v. 
Narayana Shaiidbhaga (1882), 6 Mad. 
362. 

3 See Sitbramanya Pandya Chokha 
Ttdavar v. Siva Subramanya PiUai 
(1894), 17 Mad. 316, at p. 327 • 
Sumtun Singh v. Khadum Singh 
(1814), 2 Ben. Sel. R. 116 (2nd ed., 
147), Colebrooke*B “Digest,’* vol. ii. 
p. 576. 

’ Mamdhun Sein v. Kishen Kanth 


Sein (1821), 3 Ben. Sel. B. 100 (2nd 
ed., 133). 

* Nagesh v. Qurwrao (1892), 17 
Bom 303, at p. 305. 

B See Kanti Chandra Mtdcerji v. 
Ali-i-Nabi (1911), 33 AIL 414; Bam 
NirunjunSingh v. Prayag Sing^ (1881 ), 
8 Calc. 138 ; 10 C. L. R. 66. 

* Post, pp, 606, 607. 

’ Post, pp. 607, 608. ^ 

^ Ante, pp. 230-238. 


Fartiel 

partition. 


Sons by 
different 
mothers. 


Subject of 

Impartible 

property. 



826 


SUBJBOT OF FABTITION. 


[chap. IX. 


invariable custom,^ always descended to one individual, and 
to have been enjoyed by him alone, and not to have been 
divided,* is not coparcenary property,* and is therefore not 
partible. 

A coparcener is entitled to insist that all the family property, 
which is capable of partition, shall be divided. 

lieawhoida. Leasehold property, including property held on a leaSe from 
Government, can be partitioned.* 

Land in Land in the possession of tenants can be partitioned,* 

cooupation of , 

either by metes and bounds, or by a division of tbe rent. 

A coparcener * or purchaser * is entitled to insist that 
the family dwelling-house be partitioned ; but a purchaser 
may be required to sell his share therein to a coparcener.* 

He has a similar right with regard to a compound hitherto held in 
common, and such right is not affected by the fact that there is a public 
right of way* over such compound.* 

“ The principle ... of partition is that if a property can 
be partitioned without destroying the intrinsic value of the 
whole property, or of the shares, such partition ought to be 
made. If, on the contrary, no partition can be ‘made without 
destroying the intrinsic value, fhen a money compensation 
should be given instead of the share which would fall to ‘ a 
coparcener ’ by partition.” 

Where property is in its nature indivisible, as, for instance, 

indivisible* 


tenants. 

Family 

dwelli^- 

house. 


‘1 


^ See anU, pp. 24, 25. Koemarain 
Boy {Baja) t. Dhorinidhur Boy, Ben. 
S. D. A. 1858, p. 1132. 

* Durriao Sing (Thahuf) v. Davi 
Sing (Thakur) (1873), 1 1. A. 1 ; 13 B. 
L. B. 165 ; Bamalakahmi Ammal v. 
SivanamfiOui Perumal Sethurayer 
(1872), 1. A. Sup. Vol. 1 ; 12 B. L. R. 
396; 14 M. LA. 570; 17 W. R. C. R. 
,553 ; Adriehappa v. Ouruahidappa 
. (1880), 7 I. A. 162 ; 4 Bom. 494 ; 

Kochi KeUiyana Bengappa Kalakka 
Thoh Udayar v. Kochi Yuva Bengappa 
Kalakka Thola Udayar (1905), 32 1. A. 
261 ; 28 Mud. 508 ; 10 C. W. N. 95. 
S. C. in Court below (1901), 24 Mad. 
562. See ante, pp. 249-252. 

• Ante, pp. 262, 253. 

^ DalUaraya VBhal v. Makadaji 
Paraehram (1891)^ Id Bom. 528. « 


‘ See Uppcda Bagkava Charlu v. 
Uppala Bamanuja Charlu (1902), 26 
Mad. 78. As to partition between a 
coparcener and the ijaradar of another 
coparcener, see Bam Lochi Koeri v. 
Collingridge (1907), 11 C. W. N. 397. 

^ HuUMur Mookerjee v. Bcmnauth 
Mookerjee (1862), Marsh. 35. 

’ Jhubhoo Lail Sahoo v. Khocb LaU 
(1874), 22 W. R. C. R. 294. 

B Act IV. of 1893 (Partition), s. 4, 
post, p* 341. 

* Bam Pershad Narain Tewaree v. 
CovH of Wards (187,4). 21 W. R. C. 
B. 152. 

Ashawidlah v. Kali Kinicw Kur 
(1884), 10 Calc. 675. Ibihi was a suit 
by a purchaser, but the principle 
applies to any case. See Strange’s 
“ Hindu Law,” vol. iL p. 329. 
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in thn case of animals, furniture, etc., it can be allotted to 
individual coparceners, corresponding or equivalent parcels of 
the property being allotted to other coparceners, or the value 
being made up in money. 

Where it is impossible or inequitable to allot a specific 
item to an individual, as -where it consists of a right of way, 
a passage, a well, i bridge, it may be necessary that the item 
of property should continue to be jointly enjoyed by the several 
coparceners.^ 

In some* cases it may be necessary to sell the property and 
adjust the proceeds in the distribution.^ 

Places of worship and sacrifice, ^ and property dedicated Piaow ot 
to an idol or to other pious uses, cannot be physically ***• 

partitioned.* 

Where merely a charge is created for religious purposes, the 
property can be alienated or partitioned subject to the charge.* 

Apart from a dedication, the use to which property has 
been put, as, for instance, when it has been used as a poqjah 
dalan, does* not render it impartible, but the Court may, if 
the circumstances make it equitable, permit that portion to be 
allotted to a single sharer, «nd require him to pay owelty of 
partition (a sum of money as compensation), or to account for 
its value in the partition.' 

As to partition of the worship or of the management, see poet, pp. 

543, 544. 

How Sepabation and Pabtition can be effected. 

Under the IGtakshara school of law, a father can effect ^ 
a partition between his sons with or without their consent.^ 

^ See Chvind Annaj% Bodkani y. 

Tnmbak Chvtnd Dkaneshvjar (1910), 

12 Bom. JU Bp 363. 

* See Aot IV. of 1893 (Partition), 

8. 2, post, pp. 340, 341. 

* Anund Mopes Chowdhrain v. 

BoyharUnath Boy (1867), 8 W. B. 

C. B. 193. 

* "Gautama lufititutes," xxviii. 46; 

" Saorod Books of the Bast," vol. ii p. 

806; " Dayabhaga,’* chap. vi. s. 2, 
para. 26. Bajender DuU y. Sham 
Chiind Mitkr (1880), 6 Calc. 106. 


See Bhattacharya^s “ Law of the 
Joint Hindu Family," pp. 450, 461. 

^ Sonaiun By sack y. JuggtUsoondret 
Dossee {SreemtUty) (1859), 8 M. I A 
66 ; Bam Coomar Paid y. Jogender 
Nath Paul (1878), 4 Calc. 66; 2 
C. L. B. 310. Post, p. 519. 

^ See Bajcoomaree Dossee y. Oopat 
Ckunder Bose (1878), 3 Calc. 614. 

' Kandasarm y. Doraiscmi Ayyar 
(1880), 2 Mad. 317 " Mitakshara,*' 

chap. i. 8. 2, para. 2. 
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Sepaxvktion 
liow eileeted. 


Parties. 


Partial 

partition, 


Apart from the special powers given to a father by the 
Mitakshara law, the union of the coparceners in a joint family 
can be dissolved by any arrangement, express or implied, by 
which the coparceners alter, or intend to alter, their title as 
coparceners into a title either as tenants in common or as owners 
of separate shares, or by any change in the status of the 
coparceners, which is inconsistent with their being members 
of a joint family,^ or by a decree of a competent Court,® or by 
the Revenue authorities.® 

All the coparceners should be parties to a sSparation.or 
partition by arrangement,* the guardians of minor coparceners 
acting on their behalf.® 

By arrangement,® the separation or partition may be partial 
as regards the persons separating, some of the coparceners 
electing to remain joint, their status inter se being unaffected by 
the separation.’ 

Coparceners may also by agreement alrrange that a portion 
only of the property should be divided, the remainder remaining 
joint.® They can afterwards partition the remaioder of the 
property.® . 


* A mere change in the mode of 
holding the property is not conclusive, 
fostf p. 334. 
a Post, pp. 335, 336. 

^ Post, pp. 342, 343. 

^ As to the parties to a suit, see 
post, p. 336. 

^ See ante, p. 314. 

« Cf, post, pp. 336, 337. 

^ See Rewun Persad v. RadJia 
Beshy (Muaaumat) (1846), 4 M. 1. A. 
137, at p. 168 ; 7 W. R. P. C. 36, at 
p. 37 ; Sudarsanam Maistri v. Nara- 
simhulu Maistri (1901), 25 Mad. 149, 
at pp. 156, 157 ; Kandasami v. 
Boraisami Ayyar (1880), 2 Mad. 317, 
at p. 324; lUdha Churn Doss v. 
Kripa Sindhu Doss (1879), 5 Calc. 
474 ; 4 C. L. R. 428 ; Qavrishmthxr 
Parabhuram v. Atrmram Rajaram 
(1893), 18 Rom. 611 ; Anandibai v. 
Hart Svba Pai (1911), 36 Bom. 293; 
13 Bom. L. R. 287 ; Jogendra NathRai 
v. Bdladso Das (1907), 36 Calc. 961 ; 
12 C. W. N. 127 ; Uv^i^anarain Myti 


V. Oopee Nath Bera (1883), 9 Calc. 
817 ; 12 C. R. 356. Their relation 
to those who have separated is as 
divided members of a family, see 
Manjanatha Shanahhaga v. Narayana 
Shandbhaga (1882), 5 Mad. 362 ; Kedar 
Nath (Maharaj) v. Ratan Singh 
{Thakur) (1910), 37 I. A. 161; 22 
AU. 415 ; 14 C. W. N. 986 ; 12 Bom. 
L. R. 656. As to the presumption 
fhat the remainder of the family is 
joint, see ante, p. 316. 

B Muthusami Mudaliar v. Nallaku- 
lantha Mvdaliar (1894), 18 Mad. 418 ; 
Boohs Koomm (MussuvMkt) v. Man 
Singh (1868), 3 Agra, 37; Sudarsa- 
nam Maistri v. Na/rasmhulu Mai^ 
(1901), 25 Mad. 149, at p. 163; 
Ajodhya Purshad v. Mahadeo Pwrshad 
(1909), 14 C. W. N. 221. 

* Jogendra Nath Rai v. Baladeo Das 
(1907), 36 Calc. 961; 12 C, W. N. 
127. See Sharnasoondery Daesee v. 
Kartick Chum Mittra (1866), Bourke 
0. C. 326. 
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The fact that there had been a partial partition would 
ordinarily raise a presumption that the co-parceners had 
separated in estate and interest,^ but such presumption is liable 
to be rebutted.® 

For an arrangement providing for a future repartition, see Buri 
Bhagavantvhi v, Tad&patri Veeramdhanvlu (1909), 33 Mad. 246. 

Though there caif l>e no compulsory partial partition either in respect 
of the joint property belonging to the family, or in respect of the persons 
constituting the undivided family,^ yet by mutual agreement of parties 
the partition can be partial either in respect of the property or of the 
persons constituting the family. And according to usage and custom 
the remaining members of an undivided family from which one or more 
alone have become divided; continue as an undivided family in its normal 
state and not as members, who after partition have been reunited.” ^ 

Where, from accident, mistake, or fraud, a portion of the 
coparcenary property is not included in a partition, such portion 
must be divided amongst the persons who took under the 
partition.® 

Where, after the partition, it appears that property allotted 
to one of the coparceners did not belong to the coparcenary,® 
or that a valid charge existed thereon,^ the coparcener to whom 
such propertj^ was allotted can insist upon the partition being 
reopened, or, at any rate,*can claim compensation from the 
other parties to the partition. 

A partition in title, i,e. a separation in estate can be effected, 
although there be no partition bj metes and bounds.® 


^ Vaidyamtha Aiyar v. Aiyaaami 
Aiyar (1908), 32 Mad. 191 ; see antc^ 

p. 216. 

* See Timmi Reddy v. AcharnTML 

(1865). 2 Mad. H. C. 325. • 

» Poaf, p. 337. 

* Hoolaa Koonu^er {Mussumat} v, 
Man Singh (1866), 3 Agra, 37 ; Stidar- 
aanam McdMri v. Naraaimhidu Maiatri 
(1901), 25 Mad. 149, at p. 157. See 
Peddayya v. Ramalingam (1888), 11 
Mad. 406. 

^ See Jogendra Nath Rai v. Baladeo 
Baa (1907), 35 Calc. 961 ; 12 C. W. N. 
127 ; Bhowani Proahad Shahu v. 
Juggemath Shahu (1909), 13 C. W. N. 


444, at pp. 451, 469 ; “ Mitakshara,”. 
chap. i. B. 9, para. 1 ; “ Dayabhaga,” 
chap. xiii. paras. 1-3 ; “ Vyavahara 
Mayukha,” chap. iv. s. 6, para. 3. 

" Maruti v. Rama (1895), 21 Bom, 
333. 

^ LaksJman v. Oopal (1898), 23 
Bom. 385. 

® Parhati (Muaammat) v. Nomiihai 
Singh (Chaudhri) (1909;, 36 I. A. 71 ; 
31 AU. 412; 13 C. W. N. 983; J1 
Bom. L. R. 878; Balkiahm Baa v, 
Ramnarain Sahu (1903), 30 I. A. 139, 
at p. 148 ; 30 Calc. 738, at p. 751 ; 
7 C. W. N. 578, at p. 589 ; 5 Bom. 
L. R. 461 ; Appovier v. Rama SMa 
Aiyyan (1866), 11 M. I. A. 75; 8 


300 ; Lachman Singh v. Sanwal Singh 
(1878), 1 All. 543 ; Mwo Viahvanaiih ^ W. B. F. C. 1 ; Radhika PoBa Maha 
v.-Qaneah ViM (1873), 10 Bom. H. C. Pet^' Oaru (Sri Gajapathi) v^Nikmwni 


Acddont, 

mistake, 

fraud* 


Partition by 
metra and 
bounds 
unnecessary. 
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A BepaT&tion in estate has no appUoation to impartible property, as 
there is nothing upon which such separation can operate.^ 

G^ie effect of this separation -will be to exclude rights of 
survivorship according to Mitakshara law, and to make the 
parties tenants in common as to the property.^ 

There may be a separation of the members of the fs.mily 
and at the same time an arrangement for the sake of con- 
venience that the property, or a portion of it,^ should remain 
joint, but be held in defined shares. In that case the rights 
of the separating coparceners mter se are those of ordinary 
tenants in common, and are free from the incidents applicable 
to a joint family.^ 

There would, in the absence of a valid agreement,'^ be a 
right to enforce a partition of such property by metes and 
bounds subsequently.® 

Any instrument whereby co-owners of any property divide 
any property m severalty is an instrument of partition.’ 

A separation or a partition can be effected without an 
instrument in writing.® * 


PcUta Maha Dem Oar a (Srt Oajapatht) 
(1870), 13 M. I. A, 497 ; 6 B. L,. R. 
202; 14 W, R. P. C. 33; Doorga 
Pershad (Baboo) v. Kundun Koowar 
(Musaumat) (1873), 1 1 A. 55 ; 13 

B. L. R. 236 ; 21 \V. R. C. R. 214 ; 
Juaoda Koonwur (Masaamut) v. Oourie 
Byjonath Sohae Singh (1866), 6 W. R. 

C. R, 139 ; Sretpershad (Lalla) v 
Ahoonjoo Koonwar (Muaaamut) (1867), 
7 W. B. C. R. 488 ; Mohdbcar Perahdd 
(LaUa) V. Kundun Koowar (Muaeamvt) 
(1867), 8 W. R. C. R. 116; Badaruth 
Tewary v. Jagurnath Daaa (1869), 1 
N- W. P. 75 ; Jeoneee (Muaaumai) v. 
mwrurn Kooer (1871), 3 N. W. P. 108 ; 
Sobha Kooeree (Muaaamut) v. Hurdey 
Narain Mohajun (1876), 25 W. R. 
e. B. 97. 

^ Ante, p. 253. 

* Ante, p. 213. 

* Paint Mai (Bajah) v. Manohar 
Lai (Bay) (1834), 5 Bom. Sel. B. 349 
(2nd ed. 410)* 

* Appovier v. Bama Svbha Aiyyan 
(1866), 11 M. 1. A- 75 ; 8 W. R. P. C. 
1 ; Narayan Ayyar v. Lakahmi 


Ammal (1867), 3 Mad. H. C. 289; 
Venkata Qopalla Naraaimha Bow 
Bahadoor (Bajah Suraneni) v. Lak* 
ahma Venkama Bow (Bajah Suranent) 
(1869), 13 M. I. A. 113 ; 3 B. L. R P. 
C. 41 ; 12 W. B. P. C. 40 ; S. C. in 
Court below, (1866), 3 Mad. H. C. 40. 
See Bewun Peraad v. Badha Bedby 
(Muaaumai) (1846), 4 M. 1. A. 137, 
at p, 168 ; 7 W. R. P. C. 35, at p. 37 ; 
Bamabhadra (Bajah Setrvcherla) v. 
Virabhadra Suryamarayana (Bajah 
Ibetrvcherla) (1899). 26 I. A. 167 ; 22 
Mad. 470; 3 C. W. N. 633 ; 1 Bom. 
li. B. 388 ; Muheah Dodbey v. Ktahun 
Dodbey (1869), 1 N. W. P, 42. 

^ As to an agreement not to 
partition, see ante, p. 310. 

* Lade v. Sadaahiva (1904), 6 Bom. 
L. R. 35. See Subbarceya Ta/mk&r v. 
Bajaram Tawker (1001), 25 Mad. 686. 

^ In re Qovind Pandwang Kanud 
(1910), 35 Bom. 75 ; 12 Bom. U R. 
036. 

* Bewun Pesraad r. Badha Be^y 
(Muaaumat) (1846), 4 M. L A. 137, 
at p. 168 ; 7 W. R. P. C. 36i, at p. 37 ; 
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“ The true test of partition of property, according to Hindu ^ 
law, is the intention of the family to become separate owners.” ^ inteation. 

The question is one of intention merely, viz. whether the • 
intention of the parties, to be inferred from the instruments 
which they have executed and the acts they have done, was 
to effect a division^such as to alter the status of the family.* 

An agreement between the coparceners to hold and enjoy Agreement to 
the property in severalty operates as a separation in estate, 
although tjiere may have been no actual partition by metes 
and bounds,® and although the separate possession and enjoy- 
ment be postponed until the agreement be fully carried into 
effect.^ 

When the members of an undivided family agree among themselves 
with regard to particular property, that it shall thenceforth be the subject 
of ownership, m certain defined shares,^ then the character of undivided 
property and joint enjoyment is taken from the subject-matter so agreed 
to be dealt with ; and in the estate each member has thenceforth a definite 
and certain share, which he may claim the right to receive and to enjoy 
in severalty, although the property itself has not been actually severed 
and divided.^ ^ 

Budha Mai v. Bhagwan Daa (lfi90), 

18 Calc. 302; Latchumammal v. 

Oa nganmal (1910), 34 Mad. 72. By 
Act II. of 1884, effect was given to 
unregistered partition deeds which 
had been executed m the Madras 
Presidency. 

^ Sam Pershad Btngh v. Lakhpati 
Koer (1902), 30 1. A. 1, at p. 10 ; 30 
Calc. 23. at p. 263 ; 7 C. W. N. 162, 
at p. 168 ; 6 Bom. L. R, 103. 

* Doorga Ptrshad (Baboo) v. 

Kundwa Kotmrnr (Muasumat) (1873), 

1 I. A. 65, at p. 68 ; 13 B. L. R. 

236. at p. 239 ; 21 W. R. C. R. 214, 
at p. 215; Balhshen Daa v. Ram 
HI attain Bahn (1003), 30 1. A. 139, 
at p. 147 ; 30 Cialc. 738, at p. 760 ; 

7C. W. N. 678, at p. 688, 

* Appomer v. Rama Svbha Aiyan 
(1866), 11 M. L A. 76, at p. 90 ; 

8 W. R. P. C. 1 ; Balktaken Daa v. 

Sanmarain Sa^u (1903), 30 L A. 

136; 30 CSalc. 738; 7 C, W. N. 678; 

6 Boxn« L. R. 461 ; Venkata OopaUa 

Roy Bahadoor (Raja Sura- 
neni) v. Lakehama Venka$na Bow (Raja 
fSuran&U) (1869), 13 M. 1. A, 113; 3 


B. L. R. P. C. 41 ; 12 W. R. P. C. 40; 
Doorga Pershad (Baboo) v. Kundun 
JKowar (Muasumat) 1 I. A. 66; 13 
B. L. R. 236 ; 21 W. R. C. R. 214 ; 
Madho Parahad v. Mehrhan Singh 
(1890), 17 I. A. 194 ; 18 CJalc. 157. 

^ Tej Protap Singh v, Champa 
Kalee Koer (1886), 12 Calc. 96, at 
p. 103. 

‘ A mere definement of shares is 
not sufficient, see cases, post, p. 332, 
note 6, and pp. 333, 334. 

® Appomer v. Rama Subha Aiyyan 
(1866), 11 M. 1. A. 76, at p. 90 ; 8 
W. R. P. C. 1. See Hurdutar Singh 

V. Luchmun Singh (1868), 3 Agra, 
41 ; Ananta Balacharya v. Damodhar 
Makund (1888), 13 Bom. 26 ; Parao- 
tarn Rao Tantia v. Jankt Bai (1907), 
29 AIL 354 ; Madho Parahad v. 
Mehrhan Singh (1890j, 17 1. A. 194; 
18 Calc. 167 ; Budha Mol v. Bhagwan 
Das (1890), 18 Calc. 302; SMbnarain 
Bose V. Ram Nidhee Boae (1868), 9 

W. R. C. R. 87 ; KulponM Doss v. 
Mewah Loll (1867), 8 W. R. C. R. 
2Q2 ; Deo Bunaee Koo&r (Muhaemut) 
V. Dwarkanadh (1868), 10 W. R. G. R, 
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Mere agree- 
ment to 
divide. 


Definition iii 
petitions, etc. 


Sale of share. 


Aotordeclaia- 
tion by one 
coparcener. 


An arrangement by which property was allotted to a younger brother 
tor his maintenance does not alter the course of descent of the property.^ 

The legal construction of the agreement cannot be con* 
trolled or altered by the subsequent conduct of the parties, ‘ 
except where there has been in law a valid reunion.® 

It has heen held that where there is no indication of an intention to 
prebently appropriate and enjoy in a manner inconsistent with the ordinary 
state of enjoyment of an undivided family, an agreement to divide without 
more is of itself insufficient to effect a separation.* 

The fact that in documents executed by the coparceners, 
such as petitions to the Kevenue or other authorities, or under 
the Land Begistration Act,® there is a definition of an interest 
in the joint estate, in terms of a fraction of the whole, without 
any indication of an intention to divide interests and liabilities, 
is insufficient to constitute a legal dissolution of a joint family, 
although iif is evidence of a separation.® Separation may be 
inferred from definement of shares, followed by entries of 
separate interests in the Eevenue records.’ 

When a eosharer sells his rights in the family property |io 
another coparcener, such sale amounts to a separation, so far 
as the vendor is concerned.® 

There is considerable authority that an unequivocal act or 
declaration by a coparcener, showing his intention to hold his 
share separately, effects a separation ; ® but if this be so, the 


273 ; S. C. Jkowanti Knnwar {Mvsaa- 
mvi) V. Dwarkanathf 8 B. L. B. 363, 
Dote (a case of the separation of two 
branches of a family). 

^ Bajya Lakshmi Devi Qaru (Sn 
Raja Yiravara Thodramal) v. Surya 
Narayana Dhatrazu Bahadur Oaru 
{8n Raja Viravara Thodramal) (1897), 
24 I. A. 118 ; 20 Mad. 256. 

^ Balhishen Das v. Ramnarain Sahu 
(1903), 30 L A. 139; 30 Calc. 738; 
7 C. W. N. 678 ; 6 Bom. L. R. 461. 

* Post, pp, 343, 344. 

* Bahaji Parshram v. iCaahihai 
(1879), 4 Bom. 167. 

® Act VII. (B. C.) of 1876. 

^ In the, maUer of Phvljhari Koer 
(Musaamat) (1872), 8 B. L. E. 386; 
17 W. R. C. R. 102; Muktahaai Debt 
V. Uhabaii (1870), 8 B. L. R. 396, 


note ; 14 W. R. C. R. 31 ; Ambika 
Dai V. Sakhmani Kuar (1877), 1 All. 
437 ; Hoolash Koer v. Kasaee Proahad 
(1881), 7 Calc. 369. 

^ Ram Lai v. Debt Dai (1888), 10 
^.490; see 'post, p. 334. 

^ Balkrishna Tnmbak Tendulkar 
V. Savitribai (1878), 3 Bom. 64. 
See Appa PtUai v. Runga PiUai (1882), 
6 Mad. 71, as to an arrangement 
without consideration. 

* Raghtibanund Doss v. Sadhuchvm 
Doss (1878) 4 Calc. 426 ; 3 C. L. R. 
634 ; Bvlakee Loll v. Ind/arpvUee 
Kotvar (MussamvJt) (1865), 3 W. R. 
C. R. 41 ; Vato Koer (Muesamvl) v. 
Rowahun 8%7igh (1867), 8 W. R. C. 
R. 82; Svddbv/rt Pershad Sahoo v. 
Loft All Khan (1870), 14 W. R. C. 
R. 339, at pp. 346, 346 • Joynarain 



CHAP. IX.] 


PROOF OF SEPARATION. 


333 


mere filing of a suit for partition ^ would operate to effect a 
separation, whereas the authorities ^ only contemplate separa- 
tion being effected by a decree in such suit, and moreover the 
expressions used in Appovier's Case,® and the cases following it, 
seem, it is submitted, to show that there must be an agreement.® 

Such signification of intention might perhaps, if not repudiated, 
when communicated to the coparcener, be taken to imply an 
agreement. 

It is submitted that a mere expression of intention is not sufficient, 
but action of some kind in furtherance of such intention is required in' 
order to effect a separation. An agreement is not necessary, as a co- 
parcener is entitled as of right to effect a separation." 

A loss by a cosharer of his rights by operation of the law of aiiara 

o 1/ r limitatioiii 

of limitation amounts to a separation of that cosharer, so far 
as the family property is concerned.® 

As under the Bengal school each coparcener has a defined share the Bengal 
distinction between separation and partition by metes and bounds has not 
the same importance as under the Mitakshara school, but there may be 
such a distinction when a claim is made by the family to property Ayhich 
was acquired by the coparcener before separation, 

Separatioh may be proved by acts or declarations ’ which Broof of 
show such agreement and intention to separate, such as cesser 
of commensality,® separate occupation of portions of the pro- 
perty,® separate enjoyment of distinct shares of the profits,^® 


Oiri V. Ooluck Chunder Mytee (1876), 
25 W. R. C. R. 355. The appeal 
from this last .decision was decided on 
another ground, 5 1. A. 228 ; 4 Calc. 
434. See PhooJbaa Kooer (Musst.) v. 
Juggeaaur Sahoy {Lalla) (1872), 18 
W. R, C. R. 48 ; Bc6ec Perahad W 
Phool Koeree (1869), 12 W. R. C. R. 
510. 

^ A suit for possession of a share 
would not be sufficient. In the 
mattef of Phad Koeri (1869), 8 B. L. 
R. 388, note ; S. C. Debee Perahad v. 
Phool Koeree (1869). .12 W. R. C. R. 
510. 

* Pod^ p. 335. 

* Ante, p. 331. 

* See Muktakaai Debt v. Uha- 
haii (1870), 8 B. L. R. 396, note ; 14 
W. R. C. R. 31 ; Aahabai v. Tyeb 

RahimtvUa (1882), 9 Bom. 115. 


* Ante, p. 310. 

® See Moro Viahvanath v. Ganeah 
Vithal (1873), 10 Bom. H. C. 444, at 
p. 462. 

^ Jivnbai v. Kriahnaji (1904), 6 
Bom. L. R. 351. 

® See Ganeah Dvit Thakoor (Chow- 
dhry) v. Jemach Thakoorain {Micaaum- 
mat) (1903), 31 I. A. 10; 31 Calc. 
262 ; 8 C. W. N. 146 ; 0 Bora. L. R. 1 ; 
Joynarain Qiri v. Qolvok Chunder 
Mytee (1876), 25 W. R. C. R. 365. 

* Murari Vithoji v. Mukund Shivaji 
Naik Golatkar (1890), 15 Bora. 201 ; 
Moro Viahvanath v. Ganeah Vithal 
(1873), 10 Bom. H. C. 444, at p. 463 ; 
Surbeaavr Methoor v. Chaaain Doas 
Methoor (1872), -17 W. R. C. R. 210. 

Chyet Narain Singh v. Bunwaree 
Singh (1876), 23 W. R. C. R. 395 ; 
Jeonee (Muaaumat) v. Dhur^m Kooer 
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separate definement of shares in the Bevenue records»^ agree- 
ment to divide the proceeds in definite shares,^ or other acts 
which are inconsistent with the family remaining joints such 
as separate transactions between themselves or with others.* 

Mere oesser of oommensality>^ division of the inoome,* definement of 
shares in the revenue ^ or land registration ^ records, separate ocoupation 
of portions of the property,^ or separate ooUectioi^ of rents,^ or separate 
dealmgs,^^ are not conclusive, unless there is an intention to separate. 
They are all evidence of separation, and may lead to the inference that 
there was a separation. 

The fact that a man availed himself of his near agnatic relations in 
the admmistratian of his property at the same time that he gave them 
maintenance and paid the expenses of their marriage and other cere- 
monies is not inconsistent with his position as a separated member.^^ 


(1871), 3 N. W. P. 108; Kaltka 
Sahoy v. Qouree Sunkur (1869), 12 
W. R. C. R- 287 ; MoJiabeer Pershad 
(haUa) V. Kundun Koowar (Mussamut) 
(1867), 8 W. 9- C. R. 116 ; Adt Deo 
Naraxn StngH v. Dukharam Singh 
(1883), 6 All. 532 ; Mohroo Kooeree 
(MuaaU) V. Qunaoo Kooeree {Muaat.) 
(1867), 8 W. R. C. R. 385. 

1 Bam Lai v. Debi Dai (1888), 10 
All. 490 ; Bam Pershad Singh v. 
Lakhpati Koer (1902), 30 I. A. 1 ; 
30 Calc. 231 ; 7 C. W. N. 162 ; 5 Bom. 
L. R. 103. See Amh^ka Daft v. 
Sukhmani Kvar (1877), 1 All. 437. 
See ante, p. 332. 

* Bcun Kiasen Singh {Maharajah) 
v. Sheonund Singh (Bajah) (1876), 
23 W. R. C. R. 412. 

* Sumundra Koonwar v. Kalee 

Chnm Singh (1870), 13 W. R. C. R. 
197 ; 8 B. L. R. 390, note. ** Narada,'’ 
chap. xiii. paras. 40, 41 ; ** Daya- 

bhaga,” chap. xiv. paras. 7, 8, 9 ; 
Colebrooke’s “ Digest,” vol. iu. p. 
407. 

* Oaneah Dutt Thakoor (Chow~ 
dhry) v. Jewach Thakoorain {Mua^ 
aummat) (1903), 31 I. A. 10 ; 31 Calc. 
262 ; 8 C. W. N. 146 ; Betuun Perahad 
V. Badha JBeeby {Muaaumal) (1846), 
4 M. I. A. 137, at p. 168 ; 7 ,W. R. 
P. C. 35, at p. 37 ; Anundee Koonwur 
(Mnaaumat) v. Khedoo Lai (1872), 
14 M. I. A. 412; 18 W. R. C. R. 
69 ; Belas Koer [Mvsaamut) v. Bho^ 
tvcmee Bvlcsh (Bciboo) (1863), Marsh. 
641 ; Chhabila Maneikand v. Jada'd>a% 
(1886), 3 Bom. H. O. O. C. 87; 


Kriatnappa Chatty v. Bamaaawmy 
Iyer (1875), 8 Mad. H. C. 25 ; Shih- 
narain Boae v. Bam Ntdhee Bose 
(1868), 9 W. R. C. R. 87 ; Jivvbai v. 
Krtahnaji (1904), 6 Bom. L. R. 351. 
See Khilut Chunder Ohoae v. KoonjUd 
Dhur (1868), 11 B. L. R. 194, note; 
10 W. R. C. R. 333. 

* Sonatun Byaack v. Jfvjggniaormdree 
Doaaee (1859), 8 M. I. A. 66, at 

p. 86. c 

* Ambika Dot v. Sukhmani Knar 
(1877), 1 All. 437, commented on 
m Tej Protap Singh v. Champa Kalee 
Koer (1885), 12 Calc. 96, at p. 104 ; 
Qajendar Singh v. Sardar Singh (1896), 
18 All. 176. 

’ Hoolaah Kooer v. Kaaaee Proahad 
(1881), 7 Calc. 369. 

® Bunjeet Singh v. Oujraj Singh 
{Kooer) (1873), 1 I. A. 9 ; Bdbashet v. 
Jwahet (1868), 5 Bom. H. C. A. C. 
71 ; More Viahvanalh v. Oaneah Vithai 
(^873), 10 Bom. H. C. 444, at p. 453 ; 
Chhainla Manchandr. Jadavbai(\9^)^ 
3 Bom. H. C. O. C. 87. See Luchmun 
Perahad v. Moonee Koontver (Muasu- 
mat) (1866), 1 Agra, 220. 

* Badamoo Kooer v. Wazeer Sing 
(1866), 6 W. R. C. R. 78, diflBered 
from in Vedo Koer [Muaaamut) v. BofW^ 
ahun Singh (1867), 8 W. B. C. B. 82. 

Kriatnappa CheUy v. Bamasavmy 
Iyer (1875), 8 Mad. H. C. 26. 

Bee Jagun Kooer v.Bughoommdvn 
LaU Shdhoo (1868), 10 W. R. C. R. 
128. 

Deoki Singh v. Anupa {Mwam- 
mai) (1905), 10 G. W. N. 338. 
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Conversion to Mahomedanism,^ or to Christianity,* ipno 
■/octo separates the convert from the coparcenary. Hindniim. 

A decree for partition is on the same footing as an agreement 
for partition.* 

A decree directing partition,* or a decree giving efiect to a 
suit, which, though not in terms seeking a partition, indicates a 
distinct intention of obtaining a separation in estate, or an 
award by arbitrators,* operates as a separation.* 

The fact t^at the decree postpones the vesting of the share does not 
make any difference.^ 

It has been held that the decree does not create a severance pending 
an appeal,^ but if pending the appeal the parties treat the decree as creating 
a severance it has such effect.^ 

Where, in a suit for general partition of a family estate, the plaiixtiff 
succeeded with regard only to a small portion thereof, it was held 
that the family did not in consequence of these proceedings become a 
divided one.^® 

In a case under the Bengal school of law, where the parties 
disregarded the decree, and continued to live as a joint family, 
it was held^that there was no separation.^^ 


1 Oobind Krishna Narain v. Abdul 
Qayyum (1903), 25 All. 564, at p. 5t3 ; 
Oobxnd Krishna Narain v. Khunni 
Lai (1907), 29 All. 487. This decision 
was reversed on appeal on another 
point, post, p. 358, note 8, see ante, 

p. 20. 

* Ahrcbham v. Abraham (1863), 9 
M. I. A 199, at p. 241 ; 1 )V. B. P. 
0. 1, at p. 5, see ante, p. 20, note 2. 

* Tej Protap Singh v. Champa 

K(dee Koer (1885), 12 Calc. 96 ; Ba- 
baji Farshnm v* Kashibat (1879), 4 
Bom. 157. • 

* Chidambaram Cheitiar v. Cfouri 
Naehiar (1879), 6 L A. 177; 2 Mad. 
83; Subbaraya Mvdcdi v. Manika 
Mudali (1896), 19 Mad. 345 ; Lade v. 
Sadashiva (1904), 6 Bom. L. R. 35. 
In Bdbaji Parshram v. Kashibai (1879), 
4 Bom. 157, a mere decree for parti- 
tion was held not to operate as a 
separation. 

* Krishna Panda v. Balaram Panda 
(1896), 19 Mad. 290; Subbaraya 
Cheiti V. Sadasiva CheUi (1897), 20 
Mad. 490. 

* Joy Narain Qiri v. Cfrish Okunder 


Myti (1878), 5 I. A. 228; 4 Calc. 
434, distinguishing Debse Pershad v. 
Phool Koeree (1869), 12 W. R. C. R. 
510. The mere determination of the 
shares by a preliminary decree is not 
tantamount to partition, although it 
may effect a severance of the joint 
interest. Jogendra Nath Roy v. Ba- 
ladeo Das (1907), 35 Calc. 961, at 
p. 986 ; 12 C. W. N. 127, at p. 129. 

^ Lakshman Darku v. Narayan 
Lakshman (1899), 24 Bom. 182. 

® Sakharam Mahadev Dange v. 
Hari Krishna Dange (1881), 6 Bom. 
113. 

• See Joynarain Oiri v. Qrisk 
Chunder Myti (1878), 5 I. A. 228; 
4 Calc. 434. 

MaUikarjuna Prasada Nayudu 
[Raja Yarlagadda) v. Durga Prasada 
Nayudu (Raja Yarlagadda) (1900), 
27 1. A. 151 ; 24 Mad. 147 ; 5 C. W. 
N. 74 ; 2 Bom. L. R. 350. 

Prawn Kissen MiUer v. Ram 
Sunderee Dossee (SreemtUiy) (1842), 
Fulton, 410. See Babaji Parshram 
V. Kashibai (1879), 4 Bom. 157. 
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An order for sale of a share of family property in execution 
of decree would not create a separation.^ 

** The disruption of a joint family oannot be effected by an order of 
Court against the intention of the parties, unless it be followed by an 
actual conversion of the joint tenancy into a tenancy in common, or 
an actual partition by metes and bounds.” * 

A suit for partition may be brought by a person who is 
entitled to a partition.® 

A suit for partition is barred when twelve years have expired from 
the time when exclusion of the plaintiff from the coparcenary property 
becomes known to him.* 

A decree in such suit bars the trial in another suit of questions 
determined in that suit.® 

All persons entitled to a share on partition, including the 
wife, mother, or grandmother, and purchasers of undivided 
shares ® or ^ mortgagees, should be parties to a suit for 
partition.’ 

A suit for partition must include all the property which 
IS partible® and available for partition at the time,® and is 


^ Mudii Narayan Singh v. Ran^lat 
Singh (1902), 29 Calc. 797, at p. 801. 

* Ihid. 

* k^ee anie, pp, 310-314, as to who 
is entitled to partition. 

* Act IX. of 1908, Sched. I. art. 
27. See Saroda Soondury Dossee 

V. Doyamoyec Dosses (1880), 6 Calc. 
938 ; Jaganafha v. Ramabhadra 
(1888), 11 Mad. 380; Dhoorjeti 

Svhhaya v. Dhoorjeti Venkayya 
( J 906), 30 Mad. 201 ; Ajodhya Purshad 

V. Mahadeo Purshad (1909), 14 C. W. 
N. 221. 

® Parsotam Rao Tantia v. Radha Bai 
(1910), 32 All. 469. 

* Awte, p. 316. Laljeet Singh v. 
Raj Coomar Singh (1873), 12 B. L. 
R, 373, at p. 383 ; 20 W. R. C. R. 
336, at p. 340. 

’ Civil P^oceduie Code (Act V. of 
1908), order i. rules 3, 4 ; Act XIV. of 
1882. ss. 26, 28; Pahaladh Singh v. 
Duchmunbutty (Muasamut) (1869), 12 

W. R. C. R. 266. 

® Civil Procedure Code, 1908, Sohed. 
I. order iL r, 1 ; Act XIV. of 1882, s. 
43 ; Uastnat Rai (Koe/t) v. Sunder Das 


(1885), 11 (Dale. 396, and cases, note 
2 b'^low ; Tnmbak Dixit v. Narayan 
Dixit (1874), 11 Bom. H. C. 69 ; Oan^ 
pat V. Annaji (1898), 23 Bom. 144 ; 
Nanabhai Vollabhaas v. Nathdbhai 
Hanbhai (1870), 7 Bom. H. C. A. C. 
46 ; Narayan Bahaji v. Nana 
ManoJiar (1870), 7 Bom. H. C. A. C. 
163, at p. 178; Halidas Sanyal v. 
Pran Nath Sanyal (1886), 12 Calc. 
666. Contrd Padmamani Dasi (Sri- 
mail) V. Jagadawba Dasi (Snmati), 6 
B. L. R. 134, at p. 140. See Parboil 
Chum Deb v. Ain-ud-deen (1881), 7 
Calc. 677 ; 9 C. L. R. 170. 

* See PaUaravy Mudali v. Audi 
mula Mudali (1870), 5 Mad. H. C. 
419. Thus, where property has been 
mortgaged with possession it need 
not be brought into the partition. 
Knatayya v. Narasimham (1900), 23 
Mad. 608 ; Balkrishna Vithal v. Hari 
Shankar (1871), 8 Bom. H. C. A. C. 
64; Narayan Babaji v. Pandurang 
Ramchandra (1875), 12 Bom. H. C. 
148, at p. 155; Shivmurteppa v. 
Virappa (1809), 24 Bom. 128 ; 1 Bom. 
lu R. 620. 
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■within the limits of the jurisdiction of the Court in which the 
suit is brought.^ 

' There is authority that when the suit does not include all the copar- 
cenary property the suit should be dismissed,* but it is submitted that 
where the objection is raised, the proper course is to permit the plaintiff to 
amend his plaint so as to include the whole property.* 

In a suit filed in the ordinary original jurisdiction of the High Court 
there is no difficulty in including other property after an interlooutoiy 
decree for partition. ^ 

In a suit for partition the judge must first find that the plaintiff had 
a title to the property.* 

A defendant may insist that joint property which is not 
mentioned in the plaint be brought into the partition,^ even 
if it be situate outside the territorial jurisdiction of the Court 
in which the suit is brought,* provided it can be dealt with in 
the suit, but he cannot require the plaintiff to bring into the 
partition land which is outside British India.’ 

Where no objection is raised by the parties there seems 
to be no reason why a partial partition, which is partial either ^ 
as to properlj^ ® or to the parties,® should not be effected even in 
a suit,® 

There would be a right to subsequent partition.^*' 


When the coparcenary property is situate within the juris- 
diction of more than one Court, suits can be brought in the ^eimt 
several Courts having jurisdiction.^^ juiwdictionB. 


* PuTichanun MvUick v. Shilf Chun* 
der MyUidc (1887), 14 Calc. 835. 

* See Jogendra Nath Mukerji v. 
Jugcbundhu Mukerji (1886), 14 Calc. 
122; JRamjoy Oho6e v. Earn Runjun 
Chuckerbviti (1881), 8 C. L. B. 367; 
Haridaa Sanyal v. Pran Nath Sanyal 
(1886), 12 Calc. 566. 

* See Punchanun Mvllick v. 8hih 
Chunder Midlick (1887), 14 Calc. 835. 

^ Shashi Bhushan Seed v. Jotindra 
Nath Roy Chouodhry (1911), 38 Calc. 
681. 

* See Shivmurteppa v. Virappa 
(1899), 24 Bom. 128 ; 1 Bom. L. B. 
620. 

* Hari Narayan Brahme t. Oun- 
patrav Baji (1883), 7 Bom. 272; 
LaUjeet Singh (Baboo) v. Raj Cooma/r 
Singh (Bdboo) (1876), 25 W. B. 353 


Ram Lochun Pattuck v. Rughoobur 
Dyal{l%l\), 15 W. B. C. B. Ill ; Bala* 
ram Bhaskarji v. Ramchandra Bha* 
skarji (1898), 22 Bom. 922, at p. 
928. 

^ Ramacharya v. Anantadharya 
(1893), 18 Bom. 389 ; Purushottam v. 
Atmaram (1899), 23 Bora. 697 ; 1 Bom. 
L, B. 76. 

* See Chander Shekhar v. Kundan 
Lai (1908), 31 All. 3. 

* See Manjanatha Shanabhaga v, 
Narayana Shanabhaga (1882), 6 Mad. 
362. As to a partial partition by 
arrangement, see anie, p. 328. 

Bhowani Proshad Shahuv, Jugge* 
noth Shahu (1909); 13 C. W. N. 309, 
see ante, p. 3^6. 

P- Sidba Rau t. Roma Rau (1867), 
3 Mad. H. C. 376 ; Punchanuit Mid* 
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When there is property of the family held jointly by the whole 
family with other persons, a separate suit should be brought 
for partition of such property,^ except where such persons have 
bought the interests of coparceners in the coparoenaty property. 

A separate suit will lie with regard to property which 
belongs to some of the coparceners only.* 

A purchaser of a share of one of the copalrceners in a portion 
of the coparcenary property is, when such purchase is permis- 
sible,* entitled to bring a suit for partition of that portion only, 
when such partial partition will not cause much in'convenience 
to the other sharers,* but any coparcener may require his share 
in the whole of the coparcenary property to be ascertained and 
partitioned in such suit.* 

A coparcener is entitled to bring against such purchaser 
a partition suit hmited to the properly so purchased.* 

As to the rights of purchasers or mortgagees of shares on a partition, 
‘See antet pp. 288, 316. 

Where a portion of the family property has passed entirely into the 
hands of strangers, there is no reason why the nght thereto should not be 
determined without reference to the remammg property of the family.’ 

In the case of a decree for partition and of a partition by 
arrangement, it is necessaiy to ascertain the amount of the 
coparcenary property, and what is available for partition. 


lick V. Shib ChunAer Mtdhck (1887), 
14 Calc. 835. Balaram Bhaskarjt v. 
Bamchandra Bhaskarp (1898), 22 
Bom 022. See J air am Narayan Baje 
V. Atmaram Narayan Baje (1880), 
4 Bom 482 ; Padmamam Daai (8r%- 
matt) V. Jagadaniba Daat (Srimati) 
<1871), 6 B. L E 134 

* See Purushottam v. Atmaram 
Janardan (1890), 23 Bom. 597 ; 1 Bom. 
L. E. 7a 

* Lachmi Narain v. Janki Das 
<1901), 23 All 216 

» AfOe, pp. 287-289. 

* Ban Kristna Choivdary ^Duvvada) 
V. Venkata Lakshmi Narayaiw{Snpada) 
<1010), 34 Mad. 402. 

* Murarraq v. Sitaram (1898), 23 
Bom. 184 i Shivmurtegipa v. Virappa 
<1899), 24 Bom. 128 ; 1 Bom. L. E. 
620; see Pandurang Anandrav v. 
Bhaskar BhadaMv (1874)» Ijl Bom. 


H. C. 72 ; Bam Mohan Lai v. Mvl- 
chand (1905), 28 All. 39; Iburamsa 
Bowthan v. TheruverikaiaBami Natck 
(1910), 34 Mad. 269. See Venka^ 
tarama v. Meera Ldbai (1859), 13 Mad. 
275, approved of m Pedant Konan v, 
Maea Konan (1890), 20 Mad. 243 ; 
Svbramanya Ch^tyar v. Padmandbha 
Chettyar (1896), 19 Mkd. 267. See, 
however, Hasmat Bat (Koer) v. Sunder 
Das (1885), 11 Calc. 396, at p. 
399. 

^ Bam Ckcrran v. Ajudhia Prasad 
(1905), 28 AU. 50; Chtnna Sanyasi 
Bazu (SripAt) v. Svnya Bazu {Sn* 
foU) (1882), 5 Mad. 196; Subra^ 
manya Chettyar v. Padmanabha Chett- 
yar (1896), 19 Mad. 267. See Ven- 
kayya v. Lakskmayya (1892), 16 
Mad. 98. 

’ SMaram v. Venkaiaratnam 
(1891), 15 Mad. 234. 
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ISie presumption is that, “in the absence of evidence, the property 
for partition is such as exists at the time of the suit for partition.^’ ^ 

An inquiry as to what the coparcenary property consists of generally * 
involves, it is submitted, an account of the rents and profits whidi have 
been received by the manager.^ 

Where one member of the family has been entirely excluded from Aooount ol 
the enjoyment of the property, he would be entitled to an account of profits 
mesne profits on an ordmary footing.^ 

An account of mesne profits is also allowed when an arrangement for 
the enjoyment of the property in specific and definite shares has been 
disturl^^^ 

In the absence of an express agreement a coparcener is not entitled improve* 
to credit for sums laid out by him in the improvement or upkeep of the 
coparcenary property.® 

Provision must first be made for all debts due by the family ProvUion for 
as such,® including debts due by the father of separating 
brothers,’ and also for all proper charges upon the family 
property for maintenance,® the marriages of dependent female 
members,® the expenses of whose marriages are not payable out 
of individual shares, and such religious ceremonies as are pay- 
able by the 'y hole family,^® and cannot be adjusted so as to be 
paid out of individual shares. 


^ DamodardM MartMal v. Vttam^ 
ram Maneklal (1S92), 10 Bom. 271, 
at p. 279. 

® See ante, p. 261. 

• Krishna v. Stibbanna (1884), 7 
Mad. 564 ; Bhivrav v. Sitaram (18'^i4), 
10 Bom. 532; Konerrav v. Gurrav 
(1881), 5 Bom. 589, at p. 595; 
Vmhata Naraaimha Appa Row Ba- 
hadur (Bajah) v. Naraytfa Appa Row 
Bahadur (Rajah) (1879), 7 1. A. 38, 
at p. 51 ; 2 Mad. 128, at p. 137 ; 6« 
C. L. B. 153, at p. 162.' See Civil 
Procedure Code (Act V. of 1908), 
order xx. rule 12. 

• Shankar Baksh v. Hardeo Baksh 
(1888), 16 1. A. 71 ; 16 Calc. 397. 
See Ramabhadra (Rajah Setrucherla) 
V. Vireibliadra Suryanarayana (Rajah 
Setrucherla) (1800), 26 I. A. 167 ; 22 
Mad. 470 ; 3 C. W. N. 633 ; 1 Bom. 
h. B. 388. 

® MidtusvanU Oaundan v. Subhira- 
mmiya Oaundan (1863), 1 Mad. H. C. 
309. See posl^ p. 340. 

• See ante, p. 264, 

^ Tara Chand v. Reeb Ram (1866), 


3 Mad. H. C. 177, at p. 181 ; Laksh- 
man Dada Naik v. Ramchandra 
Dada Naxk (1876), 1 Bom. 561 ; 
*• Dayabhaga,” chap. i. para. 47 ; 
“-Vyavahara Mayukha,'* chap. iv. s. 

6, paras. 1, 2; chap. v. s. 4, para, 
14 ; Colebrooke’s “ Digest,” vol. iii. 
pp. 73, 389, 390. 

8 Ante, pp. 227, 260. 

• “Dayabhaga,” chap. iii. s. 2, 
para. 39 ; ** Mitakshara,” chap. i. s. 

7, para. 5 ; Coiebrooke's “ Digest,” 
vol. iii. p. 96; Strange’s “Hindu 
Law,” vol. ii. p. 313. 

As to the expenses of initiation, 
see “ Mitakshara,” chap. i. s. 7, 
paras. 3, 4 ; “ Dayabhaga,” chap. iii. 
s. 2, para. 41 ; Colebrooke's “ Digest,” 
vol. lii. pp. 96, 97. As to the funeral 
expenses of the mother, see Vaidya- 
naiha Aiyar v. Aiyasami Aiyw (1908), 
32 Mad. 191. In a suit for partition 
brought by a Hindu against his father 
and brothers, the brothers (but not 
the children of brothers) ai-e entitled 
to have set apart from the ^family 
property a sum sufilcient to defray 
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Each member of the coparcenary is obliged to bring into 
f hotchpot, and submit to partition any coparcenary property, 
or property acquired from coparcenary funds which may be 
in his hands.^ 

He is not required to account for money which has been 
received by him for his expenses.^ 

Where a single coparcener has purported to deal with a defined portion 
of the family property as if it were his own, it may be equitable to £dlot 
such portion to the purchaser if possible.® Where he has dealt with a 
share in a defined portion, it may be equitable on partition to allot him a 
share in such portion. If such course be not equitable or practicable, 
the alienee would only have a right of compensation against the alienor 
personally.^ 

Where a coparcener has, by arrangement or without objection, 
occupied a particular portion of the family property, or where he has 
laid out his separate money on a certain portion of the property, it may 
be equitable ;to allot to him the portion occupied, or improved by him, 
provided that he does not thereby get more than his share. 

In one case,® where a coparcener built with his separate money -a 
house upon ground belonging to the family, the Court held that each 
of the coparceners was entitled to a share in the house and the site upon 
which it was built, equal in value to his share of the site. 

How partition When the property is partible and capable of partition, 
Court.'^^ the Court will ordinarily order a partition by metes and 
bounds. 


Partition Act, 
1893. 


Power to 
Court to 
order sale 
instead of 
division in 
partitionsuits. 


The following provisions of the Partition Act, 1803,® apply to all 
partitions by the Court, but do not afieot any local law providing for 
the partition of immovable property paying revenue to Government. 

Sec, 2. Whenever in any suit for partition in which, if instituted 
prior to the commencement of this Act, a decree for partition might 
have been made, it appears to the Court that, by reason of the nature 
of the property to which the suit relates, or of the number of the share- 
holders therein, or of any other special circumstance, a division of the 




the expenses of their prospective 
thread, betrothal, and marriage cere- 
monies, such sum to be calculated 
according to the extent of the family 
property, Jairam v. Nathu (1906), 31 
Bom. 54 ; 8 Bom. L. K. 632. 

^ Lakahman Dada Naik y. Ram* 
dtaTidra Dada Naik (1876), 1 Bom. 
561. See ante, p. 237. 

® Ihtd,, Konerrav v. Gurrav (1881), 
5 Bom. 589, at p, 595. 

* Pand/^ang Anmdrav v. Bhaakar 


Shadaahiv (1874), 11 Bom. H. C. 72 ; 
Udaram Sitaram v. Rarm Panejjxgt 
(1876), 11 Bom. H. C. 78 ; Namyan v. 
Oumnaji (1903), 5 Bom. L. B. 
945. 

® Aiyyagari Venkataramayya v. 
Aiyyagari Ramona (19(MS), 26 Mad. 
690, at pp. 718, 719. 

‘ Vithdba Bava v. Bariba Bam 
(1869), 6 Bom. H. C. A. C. 54. 

• Act IV. of 1893. 

# 
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property oannot reasonably or conveniently be made, and that a sale 
of the property and distribation of the proceeds would be more beneficial 
for all the shareholders, the Court may, if it thinks fit, on the request • 
of any of such shareholders interested individually or collectively to 
the extent of one moiety or upwards, direct a sale of the property and 
a distribution of the proceeds.^ 

Sec, 3. (1) n, in any case in which the Court is requested under the 
last foregoing section to direct a sale, any other shareholder applies for ^dertek^to 
leave to buy at a valuation the share or shares of the party or parties buy. 
asking for a sale, the Court shall order a valuation of the share or shares 
in such manner as it may think fit and offer to sell the san^e to such 
shareholder at the price so ascertained, and may give all necessaiy and 
proper directions in that behalf. 

(2) If two or more shareholders severally apply for leave to buy as 
provided in sub-section (1), the Court shall order a sale of the share or 
shares to the shareholder who offers to pay the highest price above the 
valuation made by the Court. 

(3) If no such shareholder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall be liable to 
pay all costs of or incident to the application or applications. 

Sec. 4. (1) Where a share of a dwelling-house belonging to an un- 
divided family * has been transferred to a person who is not a member 
of such family and such transferee sues for partition, the Court shall, dwelling- 
if any memBer of the family being a shareholder shall undertake to buy 
the share of sqph transferee, make a valuation of such share in such manner 
as it thinks fit and direct the s^le of such share to such shareholder, and 
may give all necessary and proper directions in that behalf. 

(2) If in any case described in sub-section (1) two or more members 
of the family being such shareholders severally undertake to buy such 
share, the Court shall follow the procedure prescribed by sub-section (2) 
of the last foregoing section. 

6. In any suit for partition a request for sale may be made or an 
undertaking, or application for leave, to buy may be given or made on parties under 
behalf of any party under disability by any person authorized to act disability, 
on behalf of such party in such suit, but the Court shall not be bound 
to comply with any such request, undertaking or application unless it 
is of opinion that the sale or purchase will bo for the benefit of the party 
under such disability. ' 

6. (1) Every sale under section 2 shall be subject to a reseryed bidding, Keserved 
and the amount of such bidding shall be fixed by the Court in such manner Sj 
as it may think fit and may be varied from time to time. ahareholdeis. 

(2) On any such sale any of the shareholders shall be at liberty to 
bid at the sale on such terms as to non-payment of deposit or as to setting 
off or accounting for the purchase-money or any part thereof instead of 
paying the same as to the Court may seem reasonable. 

(3) If two or more persons, of whom one is a shareholder in the 


^ Hirahore (Bai) v. Trikamdcia the right, Vaman Yxahnu Chkhalt v, 
(1907), 4 Bom, 103, VaAvd€v Morbhat Kah (4393), 23 

* Ownership, not occupati^, gives Bom. 73. 
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property, respectively advance the same sum at any bidding at snoh sale, 
each bidding shall be deemed to be the bidding of the shareholder, 
Froeednre lo 7. Save as herembefore provided, when any property is directed to 
^ under this Act, the following procedure shall, as far as practicable, 

osee la es. adopted, namely ; — 

[a) if the property be sold under a decree or order of the Oourt 

of Calcutta, Madras or Bombay in the exercise of its original 
jurisdiction, or of the Court of the Beoorder of Rangoon,^ the 
procedure of such Court in its original civil jurisdiction for the 
sale of property by the Registrar ; 

(b) if the property be sold under a decree or order of any other Court, 

such procedure as the High Court may from time to time by 
rules prescribe m this behalf, and until such rules are made the 
procedure prescribed in the Code of Civil Procedure ‘ in respect 
of sales in execution of decrees. 

8. Any order for sale made by the Court under section 2, 3, or 4 shall 
be deemed to be a decree within the meaning of section 2 of the Code of 
Civil Procedure.® 


**TO*to^ 9. In any suit for partition the Court may, if it shall think fit, make 

SSer^pwtly decree for 2 / partition of part of the property to which the suit relates 
partition and and a sale of the remainder under this Act. 

partly sale. apply to suits instituted before the commencement 


Application of thereof, m which no scheme for the partition of the property has been 
wg finally approved by the Court. ‘ 


Partition of A Civil Court can make a decree for a partition of an estate 
ing estate, paying revenue to Government, buti. cannot carry out its 
decree.® If the decree be for the partition, or for the separate 
possession of a share of an undivided estate assessed as such 
to the payment of undivided revenue to Government,* the parti- 
tion of the estate or the separation of the share shall be made by 
the Collector according to the law, if any, for the time being in 
force for the partition, or the separate possession of such estate.® 
The Civil Court may carry out the decree if no separate 
allotment of the revenue be asked for.* 


^ This now would be the Chief 
Court of Lower Burmah in the 
exercise of its original civil juris- 
diction. See Act VI. of 1900. 

* Act V. of 1908. 

® Mduirban Baivoot v. BeJ&n Lai 
Bank (1896), 23 Calc. 679; Dofto- 
tra^a VUhdi v. Mahadap ParaaKram 
(1891), 16 Bom. 528 ; Ramjoy Ohoae 
V. Mamninjun ChuckerhiM (1881), 8 
G. L. B. 367 ; Paubkudaa Lakhmviaa 
V. Bhankashhai (1986), 11 Bom. 662 ; 
Ckundemath NunM v. Hur Na/rain 


Deb (1681), 7 Calc. 153. 

^ This does not include a ryotwari 
estate in Madras, MvMcMdmJbwiia 
V. Karuppa (1884), 7 Mad. 382, or a 
share of a certain defined portion of 
a mahal, Bam Dayal v« Megu Lai 
(1884), 6 All 452. 

® ckvil Procedure Code (Act T. of 
1906), B. 54. 

* Jogodiahwry Dekea v. KaUask 
Chundra Lahvry (1897), 24 Cak. 726 ; 
1 C. W. 374. 
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No Civil Court, except the Bombay High Court, can entertain a suit 
or an application for the partition of a Gujerat tahiqdad estate.^ 

The law relating to the partition of revenue-paying estates is to be Portitioii by 
found in the following enactments : — 

For Aimere. — ^Reg. II. of 1877. 

For Bengal. — ^Regulations VIII. of 1793 and VII. of 1822; Act V. 

(Ben. C.) of 1897.® 

For Madras. — ^Mad. Reg. II. of 1803. 

For Assam. — ^Reg. L of 1886, ss. 96-121, 154. 

For Bombay. — ^Aot X. of 1876 ; Act V. (Bom. G.) of 1879, ss. 113, 

114 ; Act. VI (Bom. C.) of 1888. 

For the Obntral Provinces. — ^Act XVIII. of 1881, s. 136, as amended 
by Act XVI. of 1889, s. 26. 

For the United Provinces. — Act III. (N. W. P. C.) of 1901, ss. 106-140, 


For the Punjab. — Act XVII. of 1887, as. 112-135, 168. 


Partition does not annul the filial relation nor subject to the Effect of 
preference of an undivided son ^ or brother,® the right of 
inheritance incidental to -such relation.® 


Reunion. 

The parties to a partition,’ or some of them,® may reunite Reunion, 
so as to constitute, after such reunion, a joint family, and to 
remit them to the same statas as before the partition.® 

There must be a complete junction of estate with an intention to reunite, 
and not a mere living together,^® or joint enjoyment of the property. “ 


1 Act VI. (Bo. C.) of 1888, s. 21 

‘ See Tajamal Ali v. Musmd AH 
(1910), 14 C. W. N. 632. 

* See Jagan Naih v, T%rben% Sahi 
(1908), 31 All. 41, 

* Post, pp. 366, 366. 

* Post, p. 376. 

® Marvdayi v. Dora%sami Karaij^- 
hian (1907), 30 Mad. 348 ; Bamappa 
Nateken v. Stthanmdl (1879), 2 Mad. 
182. 

^ Balahuz Ladhuram v. JRvJohmabat 
(1903), 30 L A. 130, at p. 136 ; 30 
Calc. 726, at p. 734 ; 7 C. W. N. 642, 
at p. 646 ; 5 Bom. L. B. 469 ; Pran 
Kishen Paul Chowdry v. Mo^iooramo- 
km Paid Chowdry (1866), 10 M. 1. A. 
403; 4W. B. P.C. 11; V%shvanathOan~ 
gad^ V. KHshnaji Qangadhar (1866), 
3 Bom. H. 0. A. C. 69. See Laksh* 
mibai v. Qanpai Moroba (1867), 4 Bom. 
H. 0. 0, C. 160, at pp. 166, 166. 
Pemmia who have never been joint 


cannot "‘reunite,” Akshay Chandra 
Bhaitacharya v. Han Das OoswavM 
(1908), 36 Calc. 721 ; 12 C. W. N. 511. 

® See Ahhai Churn Jana t. Mangal 
Jana (1892), 19 Calc. 634; Tara 
Chand Chose v, Pudum Lochun Chose 
(1866), 6 W. R. C. R. 249. 

® They will succeed by survivorship, 
Narasimha Charlu v. Venkata Stnga* 
ramma (1909), 33 Mad. 166. See, 
however, Mayne’s “ Hmdu Law,” 7th 
ed., pp. 797, 798. As to the law of 
inhentance, see post, pp. 398, 399. 

Rust MendU v. Sundar Mendli 
(1910), 37 Calc. 703 ; Copal Chunder 
Daghorta v. Kenaram Daghoria (1867), 
7 W. B. 0. R. 35 ; Kuia BdHy Vtraya 
V. Kuia Chudappavuihamulu (1864), 
2 Mad. H. C. 236. 

11 See BdUcfshen Das v. JRamnaratn 
Salm (1903), 30 1. A. 139 ; 30 Calo. 
738; 7 C, W. N. 678; 6 Bom, L. B. 
461. 
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Where any of their desoendants think fit to unite, they may do so ; 
hut such a union is not a reunion in the sense of the Hindu lav, and does 
not affect the inheritance.* 

According to the Mitakshara,^ reunion is restricted to 
three classes of cases, namely, (1) between father and son, 
(2) between brothers, (3) between paternal uncle and nephews.’ 
The same view is taken in the Smriti Chandiika,’ the Daya- 
bhaga,’ the Viramitrodaya,’ and the Mayukha.’ The Mithila 
school permits any of the late co-sharers to reunite.’ 

An agreement to reunite cannot apparently be made by, or on behalf 
of» a minor.* 

The burden of proof of reunion is on the person alleging it.^® 


^ Viahvanath Oangadhar v. Kriah^ 
najt Oangadhar (1866), 3 Bom. H. C. 
A. C. 69. See Krodesh Sen v. Kamini 
Mohun Sen (2881), 10 C. L. R. 161 ; 
Bam Hart Sarma v. Trihi Bam 
Sarma (1871), 7 B. L. R. 336; 15 
W. R. 0. R. 442. 

* Chap. u. B. 9, paras. 2, 3 

* Baaania Kumar Stngha v. Jogen- 
dra Noth Stngha (1905), 33 Calc. 371 ; 
10 C. W. N. 236. 

* Chap. XU. para. 1. Abhat Churn 
Jana v. Mangal Jana (1892), 19 Calc. 
634, at p. 638 

* Chap. XU. paras. 3, 4. See also 


** Daya-Karma-Sangraha,’’ chap. v. 
para 4. 

® G C Sircar’s translation, pp. 
168, 169, 205. 

’ Chap. IV. s. 19, para . 1. 

* “ Vivada Chintamani ” (P. C. 
Tagore’s translation), p. 301 ; “ Daya- 
Krama-Sangraha,*’ che^. v. para. 5. 

® Balabux Ladhuram v. Bukmabai 
(1903), 30 1. A. 130/ at p. 136; 30 
Calc. 725, at pp. 734, 735 ; 7 C. W. N. 
642, at^p. 646 ; 5 Bom. L R. 469. 

doped Chunder Daghona v. 
Kenaram Daghorta (1867), 7 W. R. 
C. R. 35. 



CHAPTER X. 


PRINCIPLES OP INHERITANCE. 


The Law of Inheritance is the law as to the devolution of Etefinition. 
property on the death of an absolute owner intestate. 

There is old authority that when a Hindu relinquishes all worldly Abandon- 
affairs, his heir takes his property.^ In the unlikely event of such a 
question arising it would have to be shown clearly that there was a formal afTairs; 
and conclusive abandonment of all interests in property. 

Under the Bengal school of law all the property of which To wh»t 
a Hindu dies possessed, whether it be separate or coparcenary, 
passes to his heir, if he has made no valid bequebt thereof.® applies- 

Under the Mitakshara law the heir is entitled only to — 

(a) The separate acquisitions of a deceased member of a 

coparcenary.® 

(b) Property which had belonged to a coparcenary of 

which the deceased was the sole surviving 
member.* 

(e) The property, however acquired, of a deceased Hindu, 
who was at the time of his death separate from the 
other members of his family.® 


^ Strange’s “Hindu Law,” vol. ii. 
p. 186 ; Colebrooke’s “ Digest,” vol. ii. 
pp. 525, 536 ; “ Daya-Bkaga,” chap, 
ih para. 57. See Haftoonniata Begum 
V, Badhdlnnode if Mretir, Ben. S. D. A. 
1866, p. 595 ; Stdh Naraen v. Futeh 
Naraen (1805), 1 Ben. Sel. B. 118 
(new edition, 156} ; Jagannath Pal v. 
Btdyanand (1868), 1 B. L. B. 114; 
10 W. B. 0. B. 172 ; Dharmagmram 
Pandara Sannadhi v. Virapandiyam 
PiUai (1898), 22 Mad. 302. 

* Butga Naih Pramanik v. ChirOa* 
moni Dasai (1903), 31 Calc. 214 ; 8 


* Katama Nalchiar v. The Bajah of 
Shivagunga (1864), 9 M 1. A. 543 ; 2 
W. B. P. C. 31 ; Periasamt v, Pena- 
samt (1878), 5 I. A. 61 ; 1 Mad. 312 ; 

2 C. L. B. 81 ; Pitum Koonwar {MuasL) 
V. Joy Ktshen Does (1866), 6 W. B. 
C. B. 101. 

* Ante, pp. 213, 214. 

* Doorga Peraad Stftgh (Tekait) v. 
Doorga Konwan {Teka%tm) (1878), 5 
I. A 149, at p. 160 ; 4 Calc. 190, at p. 
202 . 3 C. L. B. 31, at p. 40 ; Soorjoon 
(MuaumcU) v. Ishree Brahmnn (1871), 

3 N. W, P. 74. 
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No question of inhwitonoe to oopaiuensiy {uopeity gorenaed iy tbs 
HfitalcBhara school of law oan arise when there is a surviving cO|»iro^er, 
however remotely connected with the deceased.^ 

As to the devolution of coparcenary property, see ante, pp. 22S, 2^ 

As to the devolution of the separate property of a member of a tanioad, 
see Oovindan Nair v. Sankaran Naif (1909), 32 Mad. 351. 

In the absence of a valid bequest an heir is entitled tp 
deoeseed. succeed to all property, which was vested in the deceased 
in title or in possession at the time of his death, althou^ 
the enjoyment of the deceased therein may. have been 
postponed.* 

He is not entitled to succeed to property which was not so vested.* 

VeBting of The right of the nearest heir to inherit vests at the moment 
of the death of the owner of the property, or of a female heir 
taking a restricted estate.^ It cannot under any circumstances 
remain iiy abeyance in expectation of the birth of a preferable 
heir not conceived at the time of the owner’s death,® 


The question in each case is who is the nearest heir wheij the succession 
opens out, %,e. on the death of the propositus or on the death of a woman 
who does not make a fresh stock of descent. * 

A person who is bom between the date of the death of a full owner 
and the death of a female limited owner will take if he is at the latter 
date the nearest heir of the last full ownerT* 

It is not obbgatory on a Hindu heir to obtain letters of administration 
to the estate of the last owner.’ 

x>cve8tmgo£ The right can only be devested by the valid adoption of 

inheritance. ^ 

T a son to the late owner,® or by the birth of a child who was 


^ AfUe, p. 229. 

* Rewun Persad v. Eadha Beeby 
{Muammat) (1846), 4 M. I. A. 137, 
at p. 176 ; 7 W. R. T. C. 36, at p. 
40 ; Hurroeoondery Debea Ckovodrariee 

V. Bajeamree Dabea (1865), 2 W. R. 
C. R. 321. 

* Bddamma v. Pullayya (1894), 18 
. Mad. 168. 

* Poit, Chap. XV. 

* Niloomul Lahun v. Joiendro Mo- 
hun Lahuri (1881), 7 Calc. 178, at p. 
188; 8 C. Zf. R. 401, at p. 404; 
Koylaimath Dobb v. Oyamonee DoBsee, 

W. R. 1864, C. R. 314 ; Eoah Beha- 
fee Boy v. Nimayt Chum, End, 223 ; 
XeBub Ohunder iChoBe v. Bishnopur- 


Baud Bose, Ben. S. D. A. 1860, vol. 
iL 340 ; Oordhandaa v. Bamcoover {Bai) 
(1901), 36 Bom. 449 ; 3 Bom. L. E. 
857 ; Lakhi Priya v. Bhairah Chandra 
Chaudfmri (1833), 5 Ben. Sel. B. 315 
(new edition), 369 ; BanymodM Okoae 
V. Jugyodumba Dossee, 2 Sev. App. C. 
348 ; Norton L. C. 421. # 

• S^Bta Bern QoBBoin v. Fuheef 
Chand ChuckerbvUy (1871), 15 W. B. 
C. R. 433. 

^ Jogendra Chunder Dutt v. Apwma 
DoBBi (1908), 13 C. W- N. 1190; 
8aboo Bidich {Sajt) v. Ally Mahomed 
(1904), 30 Bom. 270 ; 6 Bom, L. R, 
1135. 

• See ante, 187, 188, 192. 
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CGDoeived at the time of his death ^ (or when the succession 
opened out),* and would have had a preferential right to the 
inheritance,* * 

^ There might also be a case where a testator had made a bequest to 
operate in ; then the estate of the heir would be devested on the 
bequest coming into operation/ 

An estate once vested cannot be devested by the birth of a nearer 
hdr, v/ho was not conceived at the time the succession opened out, nor 
can it be partially devested by the birth of a person who would have 
been a co-heir if he had been bom at the time when the inheritance 
vested.® 

lUtuttraiian, 

A Hindu died in 1832 leaving an only son who had been blind from 
his birth, and two widows the survivor of whom died in 1849. On the 
death of the surviving widow, the nephew succeeded as heir, the blind 
son being by Hindu law excluded from mheritance/ The bhnd man, 
having married, a son was bom to him in 1858. The blind man died in 
1861. His son did not oust the nephew/ 

An heir succeeds by virtue of his own right as the nearest Right not 
heir, that is to say, by his own propinquity, or capacity to offer through 
oblations as4he case may be. He does not acquire his right 
through or under any other person.® 

A person does not take because he was heir of a person who would 
have taken if he had survived the deceased. 

Heritable blood is a foreign imjiortation from a foreign law, and 
grafting it upon the Hindu system can only lead to further confusion 
and inconsistency.” ® 

^ Berogah Mope (Mt,) v. Nvbokiseen dhrain {Mussamut) v. Chummun Chawm 
Soy, 2 Sev. App. C. 239 ; Norton L. C. dry, W. R. 1864, C. R. 340. 

422. This has no application to the case * See Bramamayi Dost {SrinuUi) v. 

of a still-born child, Qowa Choudhrain Jages Chandra Dutt (1871), 8 B. L. R. 
{Muesamvi) v. Chummun Chowdry, 400, at p. 407. 

W. R. 1864, C. R 340, at p. 342. , ® Narasimha Sazu v. Veerabhadra 

* Soah Beharee Boy v. Ntmaye Sazu (1893), 17 Mad. 287. 

Chum, W. E. (1864), C.'B. 223. ® Post, pp. 354, 365. 

• Geuses ante, p. 3^, note 6, and post, ^ Kalidas Das v. Krtshan Chandra 
p. 367, note 6, Aulim Chund Dhur v. Das (1869), 2 B. L. R. F. B. 103 ; 11 

GoviadEufraZZ (1838),6Ben. Sel. W. R. A. O. J. 11; and see other 
B. 224 (new ed., 278) ; Bama Soonduree cases, post, pp. 364. 355. 

Doeeee v. Anund Moyee Dosset (1864), * SeeBrojoMohunThahoory.Oouree 

1 W. E, 0. E. 353; Kalidae Das v. Pershad Chowdhry (1871), 16 W. R. 

Krishan Chandra Das (1869), 2 B. L. R. C. R. 70 • Balamma v. Pidlaya (1894), 

P. B. 103; 11 W. R. A. O. J. 11 ; 18 Mad. 168, at p. 170. 

of. Minakshi v. Virappa (1884), 8 • ChelikaniTirupatiSayaningaruv. 

Mad. 89 ; Tekeyamum v, Agniawarian Suraneni Vencata Oopala Narasimha 
(1869), 4 Mad. H. 0, 307, at p. 311 ; Bau Bahadur {Rajah) (1871), 6 Mad. 

Bafmmt Samchandra v. Bhimacharya H. C. 276, at p. 287. 

(1887), 12 Bom. 105; Cfoura Chous- 
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An heir is not disqualified because the person through whom he is 
related to the deceased cannot take. Thus a sister’s son succeeds ^ 
although a sister cannot succeed. The same observations apply in the 
case of a mother’s sister, a mother’s father’s sister, a brother’s daughter, 
a father’s brother’s daughter, a father’s sister, a father’s father's brother’s 
daughter, and a father’s father’s sister. If the sons of these perscms 
predecease the owner, their sons, not being heirs, cannot take. Again, 
the son of a disqualified person may by virtue of his own heirship inherit,* 
although his father could not have taken. ^ 


Illustrations, • 

(a) A son dies before his father, leaving a daughter. The daughter 
cannot succeed to her grandfather, although if her father had survived her 
grandfather, she would have inherited the property.* 

(h) A niece does not take the property of her uncle, although her father, 
if he had been ahve, would have inherited. 

Thus, except in some cases in the Bombay Presidency,® a 
widow ca^inot, as such, inherit the property of any person other 
than her husband, i.e, no right accrues to her as widow to 
succeed to a person to whom her husband would have been an 
heir if he had lived. • 

« 

The widow of a son,® of a son’s son^^ of a daughter’s son,® of a father,® 
of a brother,^® of an uncle, or of a cousin,^* has no right of inheritance 
as such. 


Post, pp. 387, 413. 

Post, p. 367. 

Post, pp 364, 355. 

Maonagh ten’s Hindu Law,” 

voL 11 . p. 176. 

Post, pp. 396, 397. 

Ananda Bibee v. Nowmt Ltd 
(1882), 9 Calc. 315 ; Amrit (Ba%) v. 
Mamk (Ba%) (1876), 12 Bom. H. C. 
79 ; Himylta Chowd/rayn (Mussum^ 
maut) V. Pudoo Munee Chowdrayn 
(Mussummavi) (1825), 4 Ben. Sel. 
R. 19 (new edition^ 26) ; Eai Bham 
Bullvbh V. PranktsKen Ghose (1820), 
3 Ben. Sel. R. 36 (new edition, 44); 
AydbuUt {MussummatU) v. Bajkt- 
shen Bahoo (1820), Ibid. 28 (new 
edition, 38} ; Strange’s “ Hindu Law,” 
vol. ii. pp. 233, 234. 

^ Ooornee (Mussumat) v. Oomrao 
Koonwer {Mussumat) (1866), 1 Agra 
H. C. 149. 

® W. Macnaiditen’s ” Hindu Law , ” 


vol. 11 . p. 47. 

® Eamkoonwur v. Ummur (1817), 
1 Borr. 416 ; Bhyrobee Dossee v. 
Nubktssen B?^e (1836), 6 Ben. Sel. 
R 63 (new edition, 61). 

Thayammal v. Annamalai MudaU 
(1895), 19 Mad. 36 ; Peddamtittu 
Vtratnam v. Appu Eau (1864), 2 
Mad. H. C. 117 ; Jogdamba Koer v. 
Secretary of State (1889), 16 Calc. 
367 ; Choora v. Busuntee (Mussumat) 
(1866), 1 Agra H. C. 174 ; Jymunee 
Dibiah (Musswmmaui) v. Bamjoy 
Ckowdree (1824), 3 Ben. SeL R.'^89 
<2nd ed., 385). 

Oauri Sakai v. Buhko (1880), 3 
All. 45 ; Upendra Mohan Tagore v. 
Thanda Dasi (1869), 3 B. L. R. A. C. 
349 ; 12 W. R. C. R. 268^ 

Soorendronalth Ecfy v. Heera- 
monee Burmoneak (Muasamul) (1868), 
12 M. 1. A. 81 ; 1 B. L. B. P. O. 26 ; 
10 W. R P. O. 36. 
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An heir cannot be excluded by a testator from inheritance njamherieon. 
otherwise than by a valid devise to some other person.^ 

The coarse of inheritance prescribed by the Hindu law Ait^nn ot 
cannot be altered by a private arrangement,* or by will,* but 
there is nothing to prevent persons, in whom interests have 
become vested by inheritance, making arrangements inter se 
as to their shares, or waiving their rights.* 

On property descending to a male Hindu as heir, he becomes Heir beoomee 
a fresh stock of descent, and on his death the property passes 
to his heir and not to the heir of the previous owner. 

When property descends to a female, she does not,® except 
in some cases in Bombay,* become a new stock of descent, 
but on her death the person, who would have been heir to 
the last full owner if he or she had been living at the death 
of the female, takes, and, if a male, becomes a new stock of 
descent. 

Except in the case of the inheritance of a son, of a sou’s Nearer heir 
son, or of a son’s son’s non to the property of a male Hindu,’ in 
which case the doctrine of representation excludes the rule of 
preference,® the existence of a class of nearer heirs excludes all 
members of a more remote class.® 


' JtUtendromohun Tagore v. Gantn- 
drotnohun Tagore (1872), 1. A. Supp. 
voL 47, at p. 79 ; 3 B. L. R. 377, 
at pp. 409, 410 ; 18 W. R. C. P. 359, 
at p. 371 ; Toolse^das Ludha v, 
Prtmji Tricmndm (1888), 13 Bom. 
61, at p. 69* 

* Balhnshna Trimhak Terdvlkar 
V. Samiribai (1878), 3 Bom. 54? 
Wtikata Maha^ii Surya JRao Baha- 
dur {Sri Baja Boo) v. Venkata Mdha- 
paii Oangadhara Bama Boo Bahadur 
(Hon. Sri Baja Boo) (1886), 13 I. A. 
97 ; 9 Mad. 499. 

s Jvitendromohun Tagore v. Qa- 
nendromohun Tagore (1872), I. A. 
Supp. vol. 47, at pp. 64, 65 ; 9 
B. L. R, 377, at p. 394 ; 18 W. R. C. R. 
359, hi p. 364 ; Tarakeawar Boy (Ku- 
mar) V. Shoshi Shikareatvar (Kumar) 
(1883), 10 1. A. 51, at p. 58 ; 9 Calc. 
952, at p. 968 ; 13 C. L. R. 62, at pp. 
65, 66. 


* Meherhan Singh v. Sheo Koonwer 
(Muasumat) (1866), 1 Agra, 106 ; Dal 
Chund V. Soonder (Muasumat) (1867), 
2 Agra, 173. 

* Post, p. 448. 

® Post, p. 461. 

^ Post, p. 369. As to illegitimate 
flonb, see post, pp. 367, 368. As to 
stridhan property, see post, p. 433. 

® Muttuvaduganatha Tevar v. Peria- 
sami (1892), 16 Mad. 11, at p. 15; 
Marudayi v. Doraisami Karambian 
(1907), 30 Mad. 348, at p. 351. 

* Chandika Bakhsh y. Muna Kuar 
(1902), 29 I. A. 70; 24 All. 273; 
6 C. W. N. 425 ; 4 Bom. L. R. 376 ; 
Krishna Ayyangar v. Venkatarama 
Ayyangar (1905), 29 Mad. 116; 
Mahaheer Pershad v. Bam Surun 
(1866), 3 Agra, 6; Khettur Oopal 
Chatterjee v. Poomo Ckunder Chaiterjee 
(1871), 16 W. R. C. R. 482. 
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S^or example, a brother’a eon cannot Buooeed while theie is in existence 
a brother capable of taking.' 

The Hindu treatises on the law of inheritance among sons and grand- 
sons proceed on the assumption of a partition made immediatelj after 
the death of the “ propositus.” ® 

The rights of women to inherit property are on a different 
footing from that of males. 

Under the Bengal,® Benares,* and Madras ® schools, women 
inherit only by virtue of express texts, but in Madras Certain 
female heirs are entitled to succeed in default of all male 
heirs.® ^ 

The Crown succeeds by escheat in preference to a woman who is not 
so named. ^ 

Although women may not be heirs, their sons may be heirs on their 
own merits and not through their mothers.^ Thus the sister's son,* the 
son of an uncle's daughter, the son of a brother's daughter, the son of a 
nephew's daughter, a son's daughter’s son,'^ or a daughter’s daughter’s 
son,^^ are heirs, although their mothers are not heirs. 

In the Bombay Presidency widows of male relatives and 


1 Booder Chunder Chowdhry v. 
Sumbhoo Chunder Chowdhry (1821), 
3 Ben. bel. K. 106 (new edition, 142) ; 
Jymunee Dibtah {Muamrumaut) v. 
Bamjoy Chowdree (1824), Ibid. 289 
(new edition, 386) ; Pnthee Singh v 
of Wards (1876), 23 W. R. C K 
272 ; S. C. on appeal, Sheo Sdondary 
V. Ptrihee Singh (1877), 4 I A. 147. 

* West and Buhler, 3rd ed., 68 ; 
Marudayt v. Doraisami Karambian 
(1907), 30 Mad. 348, at p. 350. 

® ZndloobhoyBappooibhoyY.Cctdeibai 
(1880), 7 1. A. 212, at p. 231 ; 5 Bom. 
110, at p. 118 ; S. C. in Court below, 
LaUubhai Bapuhhai y. Mankuva/rbhai 
(1876), 2 Bom. 388, at pp. 418, 428, 
438 ; Guru Odbtnd Shaha Mandal v. 
4nand Led Ohoae Mazumdar (1870), 5 
B. L. R. 15, at p. 37 ; 13 W. R. F. B. R. 
40, at p. ^ ; “ Daya-Bhaga,V chap, 
xi. B. vi. para. 11. 

• Nanhi v. Oauri Shankar (1906), 
28 All, 187 ; Jagannath v. Champa 
(1906), 28 AIL 307, dissenting from 
Bansidhar v. Oaneahi (1900), 22 AIL 
338; Oawri Sakcd y. Eukko (1880), 


3^A11. 46; Jagatnarain y. Sheo Das 
(1883)^ 5 All. 311 ; see Ananda Bibee 
y. Nownit Lai (1882), 9 Calc. 315. 

‘ Lvlloobhoy Bappoobhoy y. Casstba 
(1880), 7 1. A. 212, at p. 231 ; 5 Bom. 
110, at p. 118 ; S. C. in Cburt below, 
LaUubhai Bapubhai y. Mankuvarbhai 
(1876), 2 Bom. 388, at pp. 418, 428, 
438, Man y. Chinnammal (1884), 
8 Mad. 107, at pp. 117, 127, 129. 
See Lakshrnanarnmal y. Tiruvengada 
(1882), 5 Mad. 241, at p. 249. 

^ ® Post, pp. 397, 398. 

^ Jogdamba Koer v. Secretary of 
State (1889), 16 Calc. 367 ; see post, 
pp. 400, 401. 

® See ante, p. 347. 

® Poet, pp. 387, 413. See CheUkoeyi 
TvrupaU Bayaningaru y. Venoaki 
Oopoda Narasimha Eau Bahadur 
{Rajah Suranem) (1871), 6 Mad. H. €• 
278, at p. 288. 

Nanhi y. Gauri Shankar (1005), 
28 All. 187 ; Koomud Chmdsr Roy v. 
Seetakanth Roy, W. R. F- B. R. 75. 

Jagannath y. Champa (1905), 28 
AIL 307. 
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certain female relatives, vrho are excluded in the other Pre- 
sidenoies, are entitled to inherit.^ 

**Tlie prwo^^e of the general inoapaoxty of women for inhmitaDca » 
• • . has not been adopted in Western India, where, for example, sisters 
are competent to inherit.’’ ^ 

Except in certain cases in the Bombay Presidency,* 
the death of a female in whom the inheritance has vested, 
the then next heir to the last full owner takes the estate, i.e. 
the property descends to those who would have been the heirs 
of the last full owner if he (or she in the case of stndhan) had 
lived up to andhdied at the moment of the death of such female 
owner. ^ 


As to the estate taken by a female in inhented property and her power 
over such property, see poett Chap. XV. 

In the case of the male agnate descendants of a deceased Suocessioa 
male Hindu,® and in the case of the succession of the sons of 
daughters in cases governed by the “ Mayukha,” ® and m the 
distribution of siridhan property among sons* sons and among 
daughters’ sons,’ the heirs take per si'irpes. 

In other cases persons of the same lolationship to the Suocesaiou 
deceased take per capita, i.e. each sharer takes an equal share 
independently of the stock from which he came. 

This follows from the rule that there is no representation m inhentance.^ 

Thus brothers’ sons * and daughters’ sons succeed per capita. 


^ Post, pp. 394-397. 

* LuUo6bhoy,Bappo(^hoyv Caseibai 
(1880), 7 I. A. 213, at p, 231 ; 6 Bom. 
110, at p IIS, 

* Post, p. 451. • 

^ Post, p. 448. 

s ** Mit^hara,” chap i. s. v. paras. 
1, 2 ; ** Daya*Bhaga,’* chap. m. s i, 
para 21 ; 8mnti Chandnka,” chap, 
viii. paras. I, 2. 

* “ Vyavahara Mayukha,” chap iv. 
s. X. para. 20 

* Mitakshara,” chap. u. s. xii 
para. 16; Vyavahara Mayukha,” 
chap. IV. 8. X. para. 21 ; “ 8mriti 
Chandnka,” phap. ix. s. m. para. 25; 
Banerjee’s Law of Mamage,” 2nd 
ed*, pp. 399, 410. 

* Ante, p. 347. 


* Brojo Ktshorec Dassee v Sreemth 
Bose (1868), 9 IV R C R 463 ; Brojo 
Mohun Thakoor v Oouree Pershad 
Chmodhry (1871), 16 W. R. C. R 70; 
Gootoo Churn Sircar v Koylash 
Chunder Sircar (1866), 6 W. R. C, R. 
93 ; Button Kristo Bosoo \ Bhugohan 
Chunder Bosoo (1872), 18 W. R. G« R. 
32 ; R K Sar\a^ikari’s “ Hmdu 
Law of Inhentance,” p 483. 

(Mitakshara School) Nagesh v. 
Oururao (1892), 17 Bom 303 ; Bam 
Swaruth Pandey v. Basdeo Singh 
(Baboo) (1867), 2 Agra, 168. Sheo Sekai 
Singh V. Omed Konwur (Mussummat) 
(1840), 6 Ben Sel. R. 301 (2nd ed., 
378) (Bengal School' Baandhun Stm 
V. Kishen Kanth Sein (1821), 3 Ben. 
Sel. R. 100 (new eJitiop, 133). 
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Relinquish* 
ment of hei 
ship. 


Unchaste 

widow. 


There is no positive reason in favour of applying the rule of suo- 
ceasion per stirpes to the ease of the remote goiraja sapindaSt while there 
are certain important considerations pointing the other way. ... As 
regards daughters’ sons, it has always been held that they succeed not 
per stirpes but per capita. « • • So in the case of brothers’ sons the same 
rule has been laid down. In both oases the succession is direct, the nephews 
being entitled to claim as nephews, and being liable to be excluded by any 
uncle or aunt, as the case may be, if one happens to survive the propositus. 
The similarity between the succession of these nephews with that of the 
remoter goiraja sapindas is more complete than that between the sucoession 
of the latter, and that of lineal descendants.” ^ 

There is apparently no objection to an heir, either under 
the Mitakshara ^ or the Bengal law ® relinquishing his rights 
of inheritance in favour of the next heir. 

This applies also to the case of an impartible Raj.^ 

Exclusion from Inheritance. 

/ 

An unchaste widow is not entitled to succeed to the property 
of her husband,® but where before the loss of chastity the 
property has vested in her,® although she may not have acquired 
possession thereof,^ her rights therein are not de^^ested by the 
subsequent loss of chastity. « 

Unchastity which has been condoned by the husband is not a bar.® 


^ Nagesh v. Qururao (1892), 17 
Bom. 303 ; Ramgutty Doss v. Nundo 
Koomar Doss (1865), 2 W. R. C. R. 
11. “Partition is equal in the 
absence of special texts to the con- 
trary,” Bhattacharya’s “ Hmdu Law,” 
2nd ed., p 442. 

^ “ Mitakshara,” chap. i. s. ii.para. 
11 ; Buvee Bhudr Sheo Bhvdr v. 
Boopshunkur Shunkerjee (1823), 2 
Borr. 656, at p. 666. See Meh^han 
Singh V. Sheo Koonmr (Mussumat) 
(1866), 1 Agra, 106; arUe, pp. 223, 
224. 

* Rujoneekani Milter v. Premchand 
Bose (1862), Marsh, 241. §ee Ram 
Kannye Oossamee v. Meernomoyee 
Dossee (1866), 2 W. R. C. R. 49. 

• iMchmeenaarain Singh v. Gibbon 
(1870), 14 W. R, C. R. 197. 

® “ Mitakshara,” chap. ii. s. i. paras. 
37-39, s. ii. para. 2; Kery KoliUmy 


V. Moneeram Kohta (1873), 13 B. 
L. R. 1, at pp. 11, 12 ; 19 W. R. 
C. R. 367, at p. 371; “Vyavahara 
Mayukha,” chap. iv. s. viii. paras. 2, 
6, 8, 9 ; “ Daya-Bhaga,” chap, xi. s. i. 
para. 66. See Rajkoonwaree Dossee v. 
Oolabee Dossee, Ben. S. D. A. 1868, 
p. 1891. As to her right of main- 
tenance, see ante, p. 79. 

® Monirom Kohta v. Kerry Koli~ 
tany (1880), 7 I. A. 116; 6 Calc. 
776 ; 6 C. L. R. 322 S. G. (in court 
below) (1873), 13 B. L. R. I.; 19 

W. R. G. R. 367 ; Parvati v. Bhiku 
(1867), 4 Bom. H. C. A. C. 26; 
Nehtdo V. Kishen Lai (1879), 2 Al}. 
160; SeUam v. Chinnmmal (1901), 
24 Mad. 441. 

^ Bhawani v. MaJUab Kmr (1879), 
2 All. 171. 

• Oangadhar v. Ydlu (1911), 36 
Bom. 138 ; 13 Bom. L« R. 1038. 
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Li parts of India governed by the Mitakshara law a widow 
is the only female heir, at any rate in Bombay and Madras, 
who is excluded by unchastity from inheritance to a male • 
Hindu. 1 

The “ Smrita Chandrika,” ^ which is of great authority in Madras,^ 
and the “ Viramitrodaya,” * which is of authority in the Benares school,^ 
make chastity a condition for inheritance, but the “ Mitakshara ” and 
the “ Mayukha ” omit to impose upon a daughter the condition of being 
chaste.* The law is thus clear in Bombay, and in Madras the question 
is covered by«the decision in Kojiyadu v. LakshmiJ There is no authority 
elsewhere, but it is submitted that the omission of this condition from 
the “ Mitakshara ’* decides the question. 

According to the Bengal school, in addition to the widow 
any other female heir to a male is excluded by her unchastiiy ® 
antecedent to the vesting. 

Unchastity is not a bar to inheriting stridlian property.® stridhan. 

Act XV. of 1856, which empowers Hindu widows to remarry, Forfeiture 

. , , „ ^ property by 

provides as follows — remarriage. 

Sec. 2. “ All rights and interests which any widow may have 
in her deceased husband’s property by way of maintenance, or 
by inheritaiiRe to her husband or to his lineal successors,^® or 
by virtue of any will ol’ testamentary disposition conferring 


^ (As to daughter) Tara v. Kriblina 
(11)07), 231 Bom. 495, at p. 502; 9 
Bom. L. R. 774 ; Advyapa v. Budrara 
(1879), 4 Bom. 104 ; Kojiyada v. 
Laksimii (1882), 5 Mad. 149, at p. 155 ; 
Vedamiml v. Vedanaydga MvdaUar 
(1907), 31 Mad.. 100; Arigaminal v. 
Venkata Reddy (1902), 20 Mad. 509, 
ut p. 511 ; Ganga Jati {MuaamimU 
V. Ghasita (1875), 1 All. 46; Deokee 
{Musetiinai), y. Sookhdeo (1870), 2 
N. W. P. 361. (As to a mother) Dal 
Singh v. Dini [M vLaammat) (1909), 32 
All. 166; Kojiyadu v. Lakshini (1882), 
5 Mad. 149 ; Baldeo Singh v. Mathura 
Kunwar (1911), 33 All. 702. 

^ Chap. xi. 11 . para. 20. 

* Ante, p. 14. 

* Chap. iii. pt. ii. u. 3. 

® Ante, p. 14. 

* See Advyapa v. Rudrava (1879), 
4 Bom. 104, atpp. 110,111. 

7 (1862), 5 Mad. 149. 

■ Raghanaadan's commentary on 

W.L. 


** Daya-Bhaga,** chap xi. s. ii. para. 
31, referred to in Ramnath Tola^tro 
,v. Durga Sundari Debi (1878), 4 
Calc. 550, at p. 554 ; Sundari Letani 
V. Pitanibari Letan% (1905), 32 Calc. 
871 ; 9 C. W. N. 1003 ; Ramananda 
V. Raikibhori Bat mam (1894), 22 
(’ak. 347; Ramnath Totapattto v. 
Datga Sundari Debt (1878), 4 Calc. 
550 ; Kery KoUtany v. Monecran 
Kohta (1873), 13 B. L. R. 1, at 
p. 48; 19 W. R. C. R. 367, at p. 
393. 

^ Qav/ga Jati (Mu^amnwi) v. Oha- 
bita (1878), 1 All. 46; Nogeudra 
Naudini Dasbi v. Bemy Krishna Deb 
(1902), 30 Calc. 521; 7 i\ W. N. 
121 ; Angammal v. Venkata Reddy 
(1902), 26 Mad. 509. Sastri 0. C. 
Sircar disputes this (“ Hindu Law,” 
3rd ed., p. 333). 

Thus she foxfei1;S property in- 
herited from a son; Viihu v. Oo~ 
v%nda (1896), 22 Bom. 321. ^ 

2 A 
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upon hor, without express permission to remarry, only a limited 
interest m such property, with no power of ahenatmg the 
same, shall, upon her remarriage, cease and determme, as if 
she had then died, and the next heirs of her deceased husband, 
or other persons entitled to the property on hor death, shall 
thereupon succeed to the same.” 


R^marriago of 
widow 


This applies whether or not she has befoio such remarriage abandonod 
Hmduism ^ 

A widow does not by remarriage lose her lights to succeed thereafter 
to her son or other hneal successor of hor husband ® ® 

There is a conflict of opinion as to \^hetlitr widows, who aro by the 
custom of their caste entitled to roman y, loso their interests in the projxsrty 
of their husbands by remarnage The Allahabad High Court ® consideis 
that they do not, but the High Courts at Calcutta,* Madras,® and Bombay ® 
have taken the opposite view 

She has the same lights of inhoiitanoi to hei now husband as sho 
would have had, had such mariiago been her hist marriage ^ 


Physical 

doUicbo 


Ccittim'* phyMCdl diftcts exclude from mhentance ■uid 
copdicciidiy,® vid impokncL,® idioc>,^“ congemtal blmdms's,^^ 


^ Matmgini Oupta v Bam Rviion 
Iwy (1891) 19 Calc 289, oveirulmg 
(jiopal fStngh v Dhmga^it (1865), 3 
R C R 206 

* AJoora Bvih v Bonani (1868), 

2 R L R 199, 11 \\ R C R 82, 
Basappa v Bayava (1904) 29 Run 
91, 6 Bom L R 779, Ham 

Ikdmel (Cltamai) v Kaslu (1*K)2) 26 
Bom 388, 4 Rorii L R 717, 

Lakshmana baaamallo \ Mta 
mallayam (1905) 28 Mad 425 

® Khuddo \ Durga Piaaad (R106), 
20 All 122 , Har Saran Vaa v Bandir 
(1889), 11 AU 330, Ban git \ Budha 
Bam (1898), 20 All 476 , Gajadhar v 
Kaitnsdla (1908), 31 All 161 Iheso 
decisions were accepted with hcsita 
tion 111 Mida v Paiiah (1910), 32 
All 480 

* Bcuiul Jzliaa Begum v Bam 
Surun b%ngh (1805), 22 Calc 589, 
Qowrtclmm Paini v /Sito Patni (1909), 
14 C W N 346 

® Murvgayi v 1 tramakait (1877), 
1 Mad 226 

* VtOiu t Oomnda (1896), 22 Bom 
321 

’ Act XV of 1856, sec 6 

* hec anie, p 222 

* “ Daya Bhaga,*' chap v paias 


7, 8 , \ iramitroda>^, chap vm 

llio Mitakshaia (oliap ii s 10, 
par X 2) dcsonbob an impotent poison 
as one of the third sox, but m ‘ Bala 
ubhata, the authoress (Lakshmi 
Rcvi) includes a male eunuch, so, 
atcoiding to her, imxiotence need not 
bo congenital The ‘ Viramitio 
day a likes a diflerent view, but thi 
^takbhaia (chap ii s 10 jiaia 
1) includes poisons who have boconit 
impotent Manu, chap ix ^laiu 
201, excludes eunuchs, so appanntJy 
non congenital impotence will be a 
ground of exclusion Except in the 
c asos of hermaphrodites and eunuchs, 
impotence, so as to exclude from 
inheritance, is very difficult to piove 
bee Bhattacharya s “ Law of Joint 

I dimly, ’ pp 405, 406 

£ c of unsound and imbecile 
mind See Tirumamagal Arrmal v 
Bamaavami Ayyangar (1863), 1 Mad 
H C 214 Ihe “ Mitakshara » (chap 

II B 10, para 2) dehnes an idiot as 
a ** person deprived of the mterual 
faculty, meaning one incapable of 
disonmmatmg nght from wrong ’’ 

Murafjt Ghhddaa v Panatibai 
(1876), 1 Bom 177 See Bakybai 
V. ManchMa% (1864), 2 Bom H 0. 
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deafness or dumbness,^ absence of a limb or sense^^ lameness, 
i.e, complete incapacity to walk,® lunacy,^ although not con- 
genital ® or incurable.® 

If the interest be vested by birth, it cannot be devested by 
subsequent lunacy ^ ; nor can it be devested by lunacy com- 
mencing after the succession has opened out.® 

The rule of Hindu law which disquahhes idiots ” aud “ madmoii ” 
from inheritance, should be enforced only upon the most clcai and satis- 
factory proof^that its requirements are satisfied. The rule does nut 
contemplate the disqualification of pet*son8 who are meicly of weak intellect 
m the sense that they are not up to the average standard of human 
intelligence, or endowed with the business capacity to manage their affairs 


properly.® 

5. Blindness, even if mcuiablc, is not, 
if it 18 not ( ongemtal, a giound of ex- 
clusion ; Umahai v. Bhavu Pad^nanji 
(1877), 1 Boiu. 557 ; Mohehh Chundcr 
Itoy V. Chunder Mohan Roy (1874), 
14 B. B. R. 273 ; 23 W. H C. K. 78 ; 
Kalidas Daa \. Kmhan Chandra Dab 
(1869), 2 B. K. F. B 103; 11 
\V. 11. A, O. J. 11. Bhaltachaiya’b 
“ Law of the Joint Family, ’ p. 419 

^ Maddun Gopal Lai (Lala) 
Khikiuda Koer {Mubsumat) (1890), 
18 I. A. 9 ; 18 Calc. 341 ; Hira Btng 
(Chaudhri) v, Oiinga Sahat {Chaudhri) 
(1883), 11 I. A. 20; 6 All. 322; 
Vallahhram Shii'narayan v. Hartganqa 
(Bai) (1867), 4 Bom. H. C. A. C. 
135 ; Paredhtnani Darn v. Duunudh 
Das (1868), 1 B. L. R. A. C. 117; 

] 1 W. R. A. O. . J. 19, note ; Balgovind 
Loll V. Rampertab S^ngh Ben. S. D A. 
1860, vol. i. p. 661. 

^ Mitakshara,** chaxj. u. s. 10 ;• 
‘‘‘ Daya-Bhaga,'* chap. v. b. 7. “ Litei- 
ally, an organ ; exxilaincd by some as 
a sense, as that of smelling, or of 
sight, etc., but by otheis, a hmb, as 
the hand, foot, and so forth.'* Oolc- 
brooke's annotation to “Baya-Bliaga, *’ 
chap. V. para. 7. 

® ** Daya-Bhaga,” chap. v. para. 
10 ; Colebrooke’s ** Digest,” vol. iii. 
p. 421. “There is no text which 
declares that lameness sliouid be 
congenital,” Bhattaoharya's “Hindu 
Law,” 2nd ed., p. 350, but in Fen- 
heda 8vhha Rao v. Pvaroshottam 
(1902), 36 Mad. 133, it was held 


tliat lamcuebs 'Mhich >\as not con- 
genital did not exclude. ISee FiUttcL 
Chunder ChatUrjee v. Juggut Mohtnee 
Dabec (1874), 22 W. R. C. R. 348; 
Siicai’s “ Vyavastha Darpana,” 2nd 
ed , p. 1005. 

^ Rftm Soondir Roy v. Ram Sahye 
Bhagat (1882), 8 Calc. 919. 

** Ram 8ahye Bhakkui v. DUftc 
Sahye (Lalla) (1881), 8 C^ak. 119; 

0 C. L R. 457 ; Dwarkanath Bysak \ . 
M ahendranaik Bybak (1872), 0 N. L. R. 
198; 18 W. R. C. R 305; Woemut 
Pe^’^hid Roy v. (hibh Chunder Pro- 
chundo (J884), 10 Calc. 639; D(jo 
K iahen Bwdk Piakash (1883), 5 All. 
509. Sec Bodhnarain Singh {Baboo) 

V. Omiao Singh {Baboo) (1870), 13 
M. 1. A. 619; 6 B. L R. 609; 15 

W. R. P. C. 1 ; Ooayeenatk v. CoUrcto) 
of Monghyr (1867), 7 W. R. C. R. 5; 
Mururji Ookuldas v. PatvuliOai (1876), 

1 Bom. 177, at p. 182. 

® Dwafkanath Bybak \. Mahciulru- 
mUh Bysak (1872), 9 B. L. R. 198; 
18 W. R. C. R. 306 ; D(o Ktshen v, 
Badh Piakobh (1883), 5 All. 509. 

’ Ihrheni Sahai v. Muhammad Umar 
(J905), 28 All. 247 ; Braja Bhukav LaL 
Ahusii V. B%i Ivan Dohi (1870), 9 B. L. R. 
204, note; 14 W. R. C. R. 329 ; Sanku 
V. Puftamma (1890), 14 Mad. 289. 

« Dwarkanath Bysak Mahendra- 
noth Bysak (1872), 9 B. L. B. 198; 
18 VV. R. C. R. 306 ; Deo K%»hen ▼. 
Bvdh Prakash (1883), 5 AU 509. 

• Swrti V, Naram Daa (1690), 12 
AIL 630. 
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A physical defect, which would exclude a male from the inheritance, 
would also exclude a female.^ ' 

The ancient text-books also exclude persons suffering from 
an incurable disease. ^ Under modem authorities, persons 
buffering from an aggravated and incurable form of leprosy 
are excluded,® but persons suffering from the less aggravated 
forms of that disease are not excluded.^ 

Although there are no cases on the subject, there scqmb no reason 
why the text of the law should not be followed, and why, if it be clearly 
proved that a person is suffering from a serious and incurable disease 
such as cancer or phthisis he should not be excluded. In the case of the 
latter disease, as modern research has produced cures in cases which 
before were treated as incurable, it would be difficult to prove a case of 
exclusion. As to the former disease much might depend on the situation 
and stage of the disease.^ 

In ancient times there wore many other grounds for exclusion from 
inheritance Aind partition, but as they were removable by expiation, it 
is said that the Courts would not apparently now give effect to them.® 
There is, however, authority that expiation is necessary.’ For instance, 
an enemy ol his father ” was excluded,® but this portion ot the law is 
now obsolete.® ® 

Although “ Manu treats fraud by one of the oox>aroeiiers as operating 
as a forfeiture of his share, it seems clear 'that it has no such effect, but that 


^ iSee Bakubai v. Mauckabai (1864), 
2 ilom. H. C. 5. 

^ Mitakshara/' chap. li. s. lU, in 
XJara. 2, marasmus ” (atrophy) is 
given as an example ; Oolebrooke's 
“ Digest,” vol. ill. p, 321. 

® Ananta v. Earnahai (1877), 1 
Bom. 654; Janardhan Pamlurang v. 
Gopal (1868), 5 Bom. H. C. A. C. J. 
J45; MvJttwvilaya v. Parasakti, 1 
Mad. 8. D. A. 239; Bhoobunessuree 
Debia v. Qouree Do68 Tarkopunchaun 
(1869), 11 W. R. C. R. 536. See 
Bhagaban Bamanuj Das {MohuTit) v. 
Boghu/iundun Bamanuj Das {Mohunt) 
(1896), 22 1. A. 94; 22 Calc. 843; 
Lakhi Pfiya v. Bhairah Chandra 
Chavdhuri (1833), 6 Ben. Sol. R. 316 
(2nd ed. 369) ; K. K. Bhattacharya’s 
Law of Joint Family,” pp. 408, 409. 
® PtsinMod Naran v. Ajoebai (1907), 
9 Bom. L. R. 114. 

® K. K. Bhattacharya (“ Law of 
Joint Family,” pp. 407, 408) points 


out the difficulty in holding that a 
disease is incurable. See Issar Chun- 
der Sein v. Ranee Doasee (1865), 2 
R. C. R. 126. 

® See Mayne’s ” Hindu Law,” 7th 
od., p. 803. 

’ Sircar’s ” Vyavastha Darpana,” 
2nd ed., pp. 1007, 1008. See, how- 
ever, Bhoohmiessaree Debia v. Oouree 
Doss Turkopunchanun (1869), 11 W. 
R. C. R. 536 ; Bholanath Race v. 
Sabtira (Mussuminavi) (1836), 6 Ben. 
Sel. R. 62 (new edition, 71) ; Sheonauth 
Rai V. Dayamiyee Chowdrain (1814), 2 
Ben. Sel. R. 108 (new edition, 137)- 
® ” Mitakshara,” chap. ii. s. 10, 
para 3. See Jye Koonwur {Musst.) 
V. Bhikaree Singh^ Ben. S. D. A. 
1848, p. 320 ; BhoUmath Race v, 
Sdbitra (MuaaummaiU) (1836), 6 Ben. 
Bel. R. 62 (new edition, 71). 

® Kcdka Perahad v. Bud/ree Sah 
(1871), 3 N. W. P. H. C. 267. 

C^p. ix. para, 213. 
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the defrauding coparcener is merely compelled to bring into partition the 
property of which he sought to defraud his coparceners.^ 


The burden of proof is upon the person seeking to prove 
the disqualification.^ 

Ko one is entitled to take by inheritance the property ofuiuderby 
a person to whose murder he has been an accessory.® 

When an heir is disqualified, the next heir of the deceased Result of.dis- 
succeeds, as if the disqualified person were dead.* quaiffloatton. 

The son of a person excluded from inheritance can inherit if ho is 
himself an heir, but ho does not inherit as the son of his father.® 


IllvMration. 

A. leaves a sister’s son who is blind, and has a son B. B. cannot 
inherit.® 

The wife or widow of a disqualified Hindu, in cases governed by the Wife of dis- 
Bombay law, does not become incapable of inheriting property merely 
by reason of her husband’s disqualification, whether she claims as heir ^mbay. 
to a deceased person through her husband or otherwise, if she be herself 
free from any of the defects which exclude a person from inheritance under 
the Hindu law.’ 

There is nothing to prevent the widow of a disqualified person from 
inheriting as heir to her husband, ©r to her son.® 


^ Kalka Pershad v. Btidree Sah 
(1871), 3 N, W. P. H. C. 267. See 
Colebrooke’fl “ Digest,” vol. ii. p. 564, 
vol. iii. p. 398 ; “ Yajnavalkya,” ii. 
para. 126; Mitakshara,” chap. i. 
B. 9 ; “ Smriti Chandrika,” chap. xiv. 
paras. 4-6 ; “'Vyavahara Mayukha,” 
chap. iv. H. 6, para. 3 ; Strange’s 

Hindu Law,” vol. i. p. 232 ; 
Strange’s “ Manual,” s. 273 ; West# 
and Biihler’s “ Hindu Law»” 2nd ed., 
pp. 307, 308 ; “ Viramitrodaya ” 

(Sircar’s translation), p. 246 ; ” Daya- 
bhaga,” chap. xiii. para. 2 ; Daya- 
Krama-Sangraha,” chap. viii. 

* See Ran Bijai Bahadur Singh 
(Dtiom) V. Jagaipal Singh (Bat) 
(1890), 17 I. A. 173; 18 Calc. 111. 

® Vedamnal v. Vedamayaga Mu- 
dMtr (1907), 31 Mad. 100; Vedana- 
yaga Mudaliar v. Vedammal (1904), 
27 Mad. 501 ; Oangu v. Chandrabha- 
gabai (1907), 32 Bom. 276; 12 Bom. 
L. R. 149. It may be an interesting 
question as to what is the effect upon 


the right of survivorsliip in the case 
of the murder of one coparcener by 
another. 

* Pareahmani Daai v. Dtnanath 
Daa (1868), 1 B. L. R. A. C. 117 ; 11 
W. R. A. O. J. 19, note ; Bodhnarain 
Singh (Baboo) v. Omrao Stngh (Baboo) 
(1870), 13 M. I. A. 519; 6 B. L. R. 
609; 16 W. R. P. C. 1, W. Mac- 
naghten’s ^ Hindu Law,” vol. ii. 
p. 42. 

® Pareahmani Dctai v. Dinanath Daa 
(1868), 1 B. L. R. A. C. 117 ; 11 W. 
R. A. 0. J. 19, note. As to adopted 
sons of disqualified persons, see anfe, 
p. 105. 

® Kalidaa Daa v. Kriahan Chandra 
Daa (1869), 2 B. L. R. P. B. 103, at 
p. 116; 11 W. R. A. 0. J. 11, at 

p. 16 

’ Oangu v. Chandrdhkagabai (1907), 
32 Bom. 275 ; 10 Bom. L. R. 149. 

• See Ooma Dibya v. Bammuni 
Dibya (1812), Wm. Macnaghten^a 
« Hindu Law,” ii. 130. 
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Property which has once vested cannot be devested by a 
subsequent disqualification,^ and conversely the removal of 
the ground of exclusion, as, for instance, when the insanity 
ceases, does not devest the estate of a person who has taken.® 

The birth of a son to the disqualified person does not devest the estate 
of a person who has taken as heir.® 

SirWum It Undecided whether the physical defects which exclude 

property. from inheritance to the property of a male also exclude in the 
case of inheritance to a female,^ the texts on the subject being 
directed to the case of inheritance from males. 

Sastn C. C‘. Sircar contends that no distinction is to be made between 
the t\io cases.*^ The question as to whether a married daughter having 
a dumb son can inherit sindhan property under the Bengal school was 
considered in CMrvchvnder Pal v. Noho Sundfri and decid(‘d 

in her favour on the ground that it was not shown that the dumbness 
was incurabJe. 

rhangeof Change of religion or loss of caste for any reason,*^ does 

i^^oTcMto. exclude from inheiitanco.® 

Where the circumstances create the disability apart from the exclusion 
of caste, the Freedom of Rehgion Act ® gives no relief, as whore a ^vidow 
forfeits her right by unchastity.'” * 

As to inheiitance by a prostitute daugliter, sec post, p. 372. 

' Ahilakh Bhagat v. Bhekhi Mahto • Banerjee’s “ Law of Matriage,” 

(1896), 22 Calc. 8G4 ; Tirbem Sahat 2nd ed , pp 340, 347. 

V. Miduimmad Umar (1905), 28 All ® “ Hindu Law,’* 3id ed., p 333 

247 ; Sanku v. Puttamrm (1890), ® (1891), 18 Calc. 327. 

14 Mad. 289, at p. 294 ; Dro V. SnibhaTaya Ptllai v. Eaimaami 
Bvdh Prakash (1883), 5 All. 609; Pdtoi (1899), 23 Mad. 171. 

B(d^viinda (Mm^t ) v. Lai Buhadoor ® Act XXI. of 1860. Bhujjwi Lai 
Ben. S. D. A. 1864, p 244; BanBijat v. Qya Perskad (1870), 2 N. W. P. 
Bahadur Stugh (Dewar) v. Jagatpal ^6 ; Taij Stngh v. Kouatlla (Musst) 
Singh (Rae) (1890), 17 I. A. 173 ; (1866), 1 Agra, 90 ; Honanma v. 

18 Calc. 111. Timannabhat (1877), 1 Bom. 669; 

® Deo Ktahen v. Budh Prakash Qopal Singh v. Dhungazee (1866), 3 
(1883), 6 AD. 609. W. R. C. R. 206 ; Karuihedatta v, 

^ Kahdas Das v. Knshan Chandra Mek Pvllakat Vassa Devan Namboodri 
Z>aw(1869), B. L. R. F. B. 103; 11 (1866), 1 Ind. Jur. N. S. 236. ISee 

W, R. A. 0. J. 11 ; Pareshmani Dasx Khunni Lai (Lala) v. Qchind Krishna 

V. Dtfumath Das (1868), 1 fi- L. R. Narain (Kunwar) (1911), 38 L A. 87 ; 
A. C. 117 ; 11 W. R. A. 0. J. 19, note ; 33 All. 366 ; 16 C. W. N. 646 ; 13 

Deo Kishen v. Bvdh Prakash (1883), Bom. L. R. 427, reversing Oikind 
6 All. 606; Bapuji LaksKman v. Krishna Narain v, Khanni Lai 
Pamdurang (1882), 6 Bom. 616; 29 All. 487. 

Pawadewa v, Venkatesh HanmarU ® XXL of I860. 

Kvdkarni (1908), 32 Bom. 466 ; 10 Ante, pp. 352, 353. 

Bom, L. R 669, 
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A person who is clearly proved to have completely and Aba^onment 
finally abandoned all worldly affairs,^ as by entering “ into an 
order of devotion ” or becoming a hermit, an ascetic or a per- 
petual religious student,* is excluded from inheritance.* 

There does not seem to be anything in the law to preclude him from 
returning to the world and resuming his rights if they have not vested 
in others. 

An heir can renounce his right to succession to 
property.* • 

1 This does not include Byragees, “ Vyavaharn Maynkha,” chap. iv. s. 

Tffhtclc Chunder v. Shama Churn xi. para. 5. 

Prohifth (1864), I W. R. C. R. 209 * tSoe Gooi,haeen Tephmjee v. Pur- 

* As to the suoresHion to his pro- Boium Lalljee (1808), 3 Ag;ra, 238; 
perty, if any, see post, pp. 399, 400. Ladooiah ( Mu<t>tuinat) v. Sanmley 
“* “ Mitak8hara,'Vhap. ii x. para (1868), Ihid 191 
3 ; “ Diya-Rhapa,” ( hap v para 1 1 ; 
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CHAPTEE XI. 


ORDER OF INHERITANCE TO MALES ACCORDING TO THE 
MITAKSHARA LAW. 


“ There is in the Hindu law so close a connection between 
their religion and their succession to property that the pre- 
ferable right to perform the sradh is commonly viewed as 
governing also the question of the preferable right to succession 
of property^; and as a general rule they would be expected to 
be found in union.” ^ 

As to the performance of the sradh, see post, pp, 403, 404. 

“ He who is entitled to celebrate the obsequial rites oi^ the deceased 
is also entitled to inherit the property, and he who ge^s the property 
must perform the funeral ntes of the last^owner.” ^ 

“It is not a maxim of the law that he who performs the obsequies 
is heir, but that he who succeeds to the property must perform them.” ® 

” To whatever extent rules of succession may have been 
founded on religious observances or may now be explained by 
them, it is clear that fixed rules of law for succession have been 
established for ages.” ^ 

For an account of the origin and growth of the Hindu principles 
of inheritance, see “The Principles of the Hmdu Law of Inheritance,” 
by Rajkumar Sarvadhikari, Lectures H., 111. 

The Mitakshara law of inheritance and the Bengal law on 


^ SoorendroTMth Boy t. Heeramo- 
nee Burmoneah (Mussamut) (1868), 
12 M. I. A. 81, at pp. 96, 97; 1 
B. L. R. P. C. 26, at p. 36 ; 10 W. R. 

^P. C. 36, at p. 38. Katama 

Natchiar v. JRajah of Bhivogv/nga 
(1863), 9 M. I. A. 543, at p. 614 ; 2 
W. R. P. C. 31, at p. 39 ; Neelkisto 
Dc6 Burmono v. Beer Chunder Thakoor 
(1869), 12 M. I. A. 623, at p. 514; 3 
B. L. R. P. C. 13, at p. 18 ; 12 W. R. 
P. C. 21, at p. 23^ Bam 8%vgh{Bhyah) 


V. Ugur Singh {Bhyah), 13 M. I. A, 
373 ; 5 B. L. R. 293 ; 14 W. R. P. C. 
1 ; Jolly’s “ Hindu Law of Partition, 
etc.,” p. 168. 

* R. K. Sarvadhikari’s “ Hindu Law 
of Inheritance,” p. 12. 

* Colebrooke in Strange’s “ Hindu 
Law,” Tol. ii. p. 242. 

* Muthv.8tffami Mudaliycary.Bunam- 
hedu Mutimhumarastoami Mitdaliyar 
(1896), 23 I. A. 83, at p. 90; 19 Mad. 
405, at p. 409* 
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the same subject diflfer in some particulars. According to the 
“ Mitakshara ” all agnates dcwn to the last samanodaka must 
be exhausted before cognates acquire any right. ^ According 
to the “ Daya-Bhaga ” cognate sapindas are preferred to all 
sdkulyas, and cognate sahdyas to all samanodakas.^ 


There are also other differences arising from the circumstance that 
according to the former propinquity, ^ and according to the latter, the 
capacity to benefit the manes of the deceased determines the order of 
succession.^ 


In the ByBtem of inheritance under iho Mitakshara school Mitakshara 
of law propinquity of relationship is the guiding principle for 
determining the order of succession.® pnncip 


The circumstance that agnates down to the last samanodaJca are 
preferred to cognates,^ some of whom are capable of giving greater religious 
benefits, shows this principle clearly. 

“ According to the * Mitakshara ’ sapinda ^ relationship 
arises between two people through their being connected by 
particles of «ne body.’' ® 

The expressfon ** sapinda,'*' according to the “ Mitakshara,” is derived 
from ^^saha" (with) and pinM" (body), i,€, connected by particles 
of the body,® 

“ It may be that where two sapinda^ stand with leference to propinquity 
in the same degree of nearness to the propositus, the capacity to confer 


^ Post, p. 382. 

“ Post, p. 406. 

® Note 6, below. 

* Post, p. 402. 

® See Svba Singh v, Sarafraz 
Kunwar (1896), 19 All. 216; Par^t 
BapaM Sevakram v. J\fekta Harikd 
Swrajram (1894), 19 Bom. 031 ; 

Baluaami Panditkar v. Narayana Ran 
(1897), 20 Mad. 3^2, at p. 347. 

« Post, p. 382. 

* As to sapinda relationship, see 
post, pp. 363, 383, 384. 

® XJmaid Bahadm v. Udoi Chand 
(1880), 6 Calc. 119, at p. 124; 6 
G. L. R. 600, at p. 612. See Bahu 
Lai V. Nanku Bern (1894), 22 Calc. 
339 ; NalUmna v. Ponnal (1890), 14 
Mad. 149 ; Bamappa Udayan v. 
Arumngath Udayan (1893), 17 Mad. 
182 ; Std)ramanya Pandya Chokka 


Talamr v. Siva SvJbramanya Pilht 
(1894), 17 Mad. 316. 

® See U maid Bahadur Udot Chand 
(1880), 6 Calc. 119, at p. 124; 0 
C. 1a. R. 600, at pp. 611, 612 ; Amrita 
Knmari Dehi v. Lakhi Narayan 
Chuckerhutty (1868), 2 B. L. R. F. B. 
28, at p. 33 ; S. C. Omnt Koomaree 
Dahee v. Luckhee Naratn Chuckerhvity, 
10 W. R. F. B. 76, at p. 33 ; Guru 
Odbind Shaha Mandal v. Aruird, Lai 
Qhose Mazumdar (1876), 6 B. L. R. 
16, at p. 36 ; 13 W. R. F. B. 49, at 
p. 67; Vijiarangam v. Ldkshuman 
(1871), 8 Bom, H. C. 0. C. 244, at 
p. 262 ; Lallubhai Bapubhai v. ifan- 
kumrhai (1876), 2 Bom. 388, at p. 
423 ; Jolly’s ” Hindu Law of Parti- 
tion, etc.,” 1883, p. 171. As to the 
meaning of sapinda, according to the 
Bengal school, see post, p. 493. 
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the highest amount of spiritual benefit should be applied as a test to deter- 
mine the order of priority,” ^ but in some oases persons who confer no 
religious benefit are under the Mitakshara system admitted as heirs. 

“By the law of the ‘Mitakshara,’ as interpreted and aooepted in 
Western India, the preferential right to inherit in the classes of sapindus 
is to be determined by family relationship or the community of corporal 
particles, and not alone by the capacity of performing funeral rites. It 
may happen that in some instances the same person would be the pre- 
ferential heir, whichever of these tests was adopted.” ® 

“The theory that a spiritual bargain regarding the oblation of the' 
customary offerings to the deceased by the taker of the inheritance is 
the real basis of the whole Indian law of Inheritance, is a* mistake which 
has arisen in the early period of the administration of Hindu law from 
a too exclusive study of the writers of the Bengal school, and from certain 
terms often occurring in Colebrooko’s translation of Indian law books, 
notably from the term ' connected by funeral oblations,’ ^ the English 
equivalent chosen by Colebrooke for the well-known Sanskrit term 

“ Propinquity according to the ‘ Mitakshara ’ is the ruling principle of 
the law of inheritance.® This propinquity is consanguineous according 
to Visvesvflfra Bhatta and Balam Bhatta, the two eminent commentators 
of the ‘Mitakshara,’ and it is measured, says Mitra Misra, the groat 
expounder of the doctrines of the Benares school, by the spiritual benefits 
conferred on the deceased proprietor. Spiritual benefits, SLys the author 
of the Viramitrodaya, furnish the great test of consanguinepus propinquity. 
Spiritual benefit, he adds, cannot create the heritable right, it is true ; but 
it determines, with precision, the preferable right of goirajas and other 
heirs, where there is more than one claimant to the heritage.” ° 

Tho Milukshara school recognizes two successive classes of 
heirs : (a) gentiles, viz. males descended from a common male 
ancestor entirely through males ; and (b) handhus, viz. persons 
within the degree of sapinda but connected through females. 


^ Svba Singh v. Sarafraz Knnwar 
(1896), 19 All. 216, at p. 232; Ram 
Singh (Bhyah) v. XJgur Singh (Bhyah) 
(1870), 13 M. 1. A. 373, at p. 392 ; 
6 B. L. R. 293, at p. 303 ; 14 W. R. 
P. C. 1, at p. 3. See Balusami Pandi* 
ihar v. Narayana Ran (1897), 20 Mad. 
342, at p. 348 ; Quneah Chunder Roy 
V. Nilhomvl Roy (1874), 22 W. R. C. R. 
204 ; Viramitrodaya ” (G. C. Sircar’s 
translation), pp. 155-169;^ Bhat- 
tacharya’s “ Hindu Law,” 2nd ed., 
p. 458 ; R. K. Sarvadhikar ’s “ Hindu 
Law of Inheritance,” p. 713. 

‘ LvUoobhoy BappoohJioy v. Cassibai 
( 1880), 7 1. A. ^12, at p. 234 ; 6 Bom. 
aO, at p. 121 ; 7 a L. R. 460 ; S. C. 


in court below, Lallubhai Bapubhoi 
jf. Manhuvarhai (1876), 2 Bom. 388. 

^ This has now been recognized as 
a mistranslation, see Babu Lai v. 
Nanku Ram (1894), 22 Calc. 339, at 
p. 343 ; LaUuibhai BapvbJm v. Man^ 
Jcnvarhai (1876), 2 Bom. 388, at p. 431. 

* Jolly’s “ Hindu Law of Parti- 
tion, etc,,” p. 168, approved of in Siiba 
Singh v. Sarafraz Kmwar (1896), 19^ 
All. 216, at p. 227. 

^ See Appandai Vathiyar v. Bagu- 
ball Mudaliyar (1909), 33 Mad. 486. 

^ Sarvadhikari’s “Hindu Law of 
Inheritance," pp. 647, 648, approved 
of in Janki Ram v. Nand Bxm (1888), 
II All. 194, at pp. 812, 213, 
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The gentiles are divided into : (o) the sagotra or gotraja ^ 
sapindas, i.e. persons within the degree of sapinda and con- 
nected entirely through males ; and (h) samanodakas. 

According to the “ Mitakshnra ” definition a itapwda of 
a man means and includes : — 

“ 1. Any descendant within the seventh degree ® reckoned 
from and inclusive of himself ; tli.it is, any of his six descen- 
dants ; 

“2. Any. ascendant within the seventh degiee leckoned 
from and inclusive of himself in the paternal line ; 

“ 3. Any collateral descendant within the seventh degree 
reckoned from and inclusive of any of the six paternal ascen- 
dants, that is, any of the fust six ascendants in the paternal 
line ; 

“ 4. Any ascendant within the fifth degi'ee reckoned from 
and inclusive of himself in the maternal line ; that is. any 
of the four maternal ancestors, namely, the mother, her father, 
her grandfather, and the rest ; and 

“ 5. Any collateral descendant within the fifth degree 
reckoned from and inclusive of any of the three maternal 
ancestors, beginning with tlie mothei’s father; that is, any 
of the first four descendants of any of the three maternal 
ancestois, beginning with the mother’s father.” * 

According to the Mitakshara system samanodakas (lit. MeonmKot 
connected through libations of water) include all agnates who 
are not sapindas.* 


Meanintf of 
** aaptnaa.” 


^ Belonging to the same gotra or 
family. 

® Colebrooke’s translation of “ Ml'- 
taksliara,’’ ohap ii. s. v, para. 5, is 
said to be inaccurate. It should be : 
** In this manner must be understood 
the succession of sagoira sapindas as 
far as the seventh person.” Jolly’s 
“Hindu La\v of Partition, etc.,” pp. 
209, 210. In this calculation of 
^degrees both the propositus and the 
heir are included. 

* Baibn Lai v. Nankn Bam (1894), 
22 Qalc. 230, at p. 345, leferrmg to 
K. K. Sarvadhikari’s “ Hindu Law of 
Inheritance,” pp. 601-605. See Kalian 
Singh y. Pan Kua/r {Mnaecmat) 
<1875), 7 N. W. P. 338; “Manu,” 


chap V. para 60 ; “ Vyavabara 

Mayukha,” chap iv. ^. mu. para, 21. 

* Ram Baran Rni v. Rajtmntt Kuar 
(Muiammat) (1910), 32 All. 695; 
Nvrsingh Narain v. Bhviiun Lall 
(1864), W. R. C. R. 197 ; Devkore 
{Bat) V. Amntram Jamiairam (1886), 
10 Bom 372 ; ” Vyavahara Mayukha,” 
chap. iv. B. viu. para. 21 ; “ Manu,” 
chap V. para. 60 ; ‘ Mitakshara,” 

chap. ii. s V. para. 6 ; Jolly’s ” Hindii 
Law of Partition, etc p. 210 ; 
" Viramitrodaya ” (G. C, Sircar’s 
translation), pp. 199, 200. See Kalka 
Parshad v. Mathura Parshad (1908), 
35 I. A. 166 ; 30 All. 510 ; 13 
C.W. N. 1. 
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According to some authorities they do not include relations beyond the 
thirteenth degree.^ 

Sastri G. C. Sircar® enumerates the sanutnodalcaa in the following 
words: ^‘They are thirteen descendants of the deceased himself, his 
thirteen ascendants, and thirteen descendants of each of these thirteen 
ascendants — all in the male line; from these the sapindaa are to be 
deducted, then the remaining one hundred and forty-seven relations 
are within the term aarmnodalcas. They are the distant agnate relations. 
According t*o some, the term includes remoter distant relations of the same 
pofra, if the relationship can be traced and is remembered.” 

As to the order of their succession, see poat, pp. 381 , 382. 

Among polyandrous tribes succession is necessarily traced through the 
mother.® 


Sagotra Sapindas. 

Under the Mitakshara law the succession first goes to the 
sagotra sapindas ^ in order of propinquity.® 

Apart from the widow,® and the daughter’s son,’ the scheme of suc- 
cession of gofraja sapindas is described by Bajkumar Sarvadhikari ^ as 
follows : — 

“There are thus fourteen classes of sapinda heirs. Four of these 
classes belong to propinquous sapindas, and ten to remote sapindas. 


Propinqivoua Sapinda Heirs, 

$ 

1. The three immediate descendants of the deceased. 

2. The mother, the father, and their three immediate descendants. 

3. The grandmother and the grandfather with their three immediate 
descendants. 

4. The great grandmother and the great grandfathei with their three 
immediate descendants. 


Remote Sapinda Heirs. 

6. The three remote descendants of the deceased. 

6. The three remote descendants in,the father’s line. 


^ Naraini Kuar v. Chandi Dm 
(1886), 9 All, 467. 

* Sircar’s “Hindu Law,” 3rd ed., 
262. 

* See Mnnda Chetti v. Timmaju 
Henan (1863), 1 Mad. H. C. 380; 
Timmappa Heggade v. Mahalinga 
Heggade (1868), 4 Mad. H. C. 28; 
Devu V. Deyi (1885), 8 Mad. 353; 
Mahalmga v. Mariyamma (1889), 12 
Mad. 462. 

® Lalhibhai Bapnbkai v. Manku- 
varbai (1876), 2 Bom. 388, at pp. 


417, 437 ; Rutcheputty Dntt Jha v. 
Bajunder Narain Roe (1839), 2 
M. I. A. 133 (a Mithila) case). 

® Samat v. Amra (1882), 6 Bom. 
394 ; “ Vyavahara Mayukha,” chap, 
iv. 8. viii. para. 21 ; Colebrooke’s 
“ Digest,” vol. iii. p. 525. See' 
“ Manu,” chap. ix. para. 187. 

« Post, pp. 370, 371. 

’ Post, pp. 373, 374, 

® “ Hindu Law of Inheritance.” 
pp. 654, 666. 
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7. The three remote descendants in the grandfather’s line. 

8. The three remote descendants in the great grandfather’s line. 

9. The fourth in ascent with his three immediate descendants. 

10. The fifth in ascent with his three immediate descendants. 

11. The sixth in ascent with his three immediate descendants. 

12. The three remote descendants of the fouith ancestor. 

13. The throe remote descendants of the fifth ancestor. 

14. The three remote descendants of the sixth ancestor.” 

Dr. Jogendronath Bhattacharya took the same view in his work on 
Hindu law.^ It was also taken by Mr. Rama Row in the tables drawn 
up by him for Sir H. S. Cunningham, ^ by Baboo Shama Chum Sircar 
in his “ Vyav&stha Chandrika,” ® and Mr. Strange in his “ Manual of 
Hindu Law.” * 

According to what is said to bo Mr. Harrington’s view,® “ each line 
should be continued to the sixth descendant, so that the grandparents 
should be excluded by the seventh descendant of the father.” ® With 
regard to these views Baboo Jogendra Chundra Ghose ^ says : ** This 
rule ” (as enunciated in the former view) “ is in accordance with the later 
theory of aapinda, and probably more consistent with the principle of 
propinquity. But the rul(‘ of Mr. Harrington is simpler, and is in accordance 
with the more ancient theory of sapttula which govt'nis the Mitakshara 
school.” In the following order of succession, which is taken from Pundit 
11, K. Sarvadliikari’s “ Hindu Law of InlKTitance,” Dr, J. N. Bhatta- 
charya’s “ Hindu Law,” 2nd edition, Hastri G. C. 8ircar’s “ Hindu Law,” 
and from Mr, |lama Row’s list, Mr. Hanington’s views have been dis- 
regarded. 

In addition to ][K)Bsible goirSja mpindas the following list includes 
some remote ascendants and descendants who, although theoretically 
heirs, cannot in the ordinary course of nature bo expected to survive the 
deceased in question. 

The sagotra sapindas bucceed in the following order : — 

1. Son.® fcion. 

If there be more than one son, the sons, ivhotlici they aio by the same 
or by difieront mothers, succeed equally.® 

A son, son’s son, or son’s son’s son who has i emain(3d joint w itli Jus father, Undivided 
grandfather, or greatgrandfather, •as the case may bo, excludes a son,^® d?vid^ 


^ 2nd ed., p. 43fi. 

® Cunningham’s Digest ut Hindu 
Law,” p. 116. 

* Vol. iii. pp. 90 et seq. 

* Para. 316. 

® As expressed in Rutchcjjuity DiUi 
Jfui V. Rajunder Narain Rae (1839), 
2 M. L A. 133, but the question in 
that case was only whether all sagotra 
sapindas come before bandhus. 

® Ghose’s ” Hindu Law,” 2nd od., 
p. 148. 

^ Ibid, 


* “ Mitiikyhdra,”chap ii. s. xi. para. 
28; Ramappa yaitkai v. Sithammal 
(1879), 2 Mad. 182; Yachereddy 
Chmrui Ba&sampa v. Yo/chercddif 
Oowdapa (1836), 5 W. R. P. C. 
114. 

® Nufjendiir Natam {Rajah) \. 
Rirghoviiath Narain Diy, W. R. (1804), 
C. R, 20. 

Ramappa Naicken v. Sitluimmal 
(1879), 2 Mad. 182, at p. 186 ; Nana 
Tawker v. Ramachandra Tawktr 
32 Mad. 377. 
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son’s son»^ or boii's son’s sou, who has scpaiaied. Failing an unseparated 
son,^ son’s sonf, or son’s son’s son, a separated son succeeds, his son or son’s 
son taking by representation.^ 

“ The Hindu law does not, hke the English law, consider 
an illegitimate person quasi nullius filius. It recognizes his 
relationship to his father and family, and secures liim sub- 
stantial rights.” ^ 

As to his right to inherit to his mother, see post, p. 445. 

According to all the schools the illegitimate son of a member 
of one of the twice-boin classes has no rights of inheritance to 
his father, oven if Ins father was himself illegitimate,® but he is 
entitled to maintenance.® 

A custom to inhent might bo valid, but m all the icpoited cases in 
which one has been set up, the right has been negatived.’ 

In Radhakishtn v. Hajkuar (1801),** the Allahabad High (^ouit iiphtld 
the lights of/tho illegitimate sons ot a Biahmin who had been outcasted, 
had scpai'ated fiom his family, and acquired, attei such Be})aration, the 
pioperty in dispute. 

According to the Mitakshara school ® in the cate of Sudras, 
an illc'gitiinato son is an hen of Ins father,^® provided his mother 

# 

203; 2 15. L R. T. C. 15; 11 W. R. 
P C ’f), S. on remand, Coomara 
1 iUapa Naikar v. 1 enkatp^tiara 
ntUa (1870), 5 Mdd H. C 405; 
rutulatya Tthivtr v. Puli Tdatcr 
(1803), 1 Mdcl H C. 478, at p. 482 ; 
Puftoop Strigh v. Kitmman (]8(>S), 3 
AgiM, 313, “ Mitakbhaia,” (liajj. i. 
b. XU paia 3 ; l>p. 95, 202. 

’ Bhaoni v Mahamj Sirigh (1881), 

3 All. 738 ; Mohun Sivy v. Chmuun 
Rai (1799), 1 Ren. Scl. 11. 28 (now 
edition, 37); Pirahad Singh v. Mu~ 
hufree {Banec) (1821), 3 Ben. Sel. R. 
132 (new edition, 176). 

^ 13 All. 573. Although in this 
case substantial justice may have 
been done it is submitted that the 
loss of caste and subsequent conduct 
did not prevent the application of 
the Hindu law. 

^ As to the Bengal school, see poet, 
p. 468. 

Inderun Valung^pocly Taver v. 
Ramaaaiwmy Pandia Tataver (1869), 
13 M. I. A. 141, at p. 159 ; 3 B. L. R. 
P. C. 1, at p. 21 ; 12 W. R. P. C. 41, 


^ lohiappu \. lellappa (JS9()), 
22 Boni. 101. bee Maruduifi v Dwai 
sami Karambiaii (1907), 30 Mad 348, 
at p. 353. 

® bee Maiujduyi \ JJowibumi 
Kuuwhbiav (1907), 30 Mad. 348 , Biwi 
appa Naicken v. Sithaminal (1879), 
2 Mad 182; Balhrishna Tnmhak 
Tcndidkai v Sa^iirihai (1878), 3 Boni. 
54, Mitakshaia,” chap. i. s. m 
paras. 4-6. 

J Poei, pp. 369, 370 

* Pandatya Telaier v. Puli Tduur 
(1803), 1 Mad. H. 0. 478, at p 482 ; 
Bafn Kah v. Jamma (1908), 30 All. 
508, at p. 509. 

® Han Knahna Dett Oaru (Sri) 
^ojapaiy) v. Radhtka Patta Maha- 
aei» Oaru (Sn Oajapaty) (1865), 2 
Mad. H, C. 369. 

• Bun Murdun Syn (Chuoiorya) v, 
SaMd> Pwhulad (1857), 7 M. I. A. 
18; 4 W. B. p. C. 132; Panchat 
(Rajah) v. Zaltm Singh (1877), 4 I. A 
159 ; 3 Calc. 214 ; Mvltuaawmy Jaga- 
vera TeUappa Nakker v. Vencata- 
aimra Ydlaya (1868), 12 M. 1. A. 
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was a kept mistress of his father^^ and he was not the fruit of 
intercourse with a woman whom th^ law did not ^permit the 
father to marry. i ^ 

Thus a son by a married woman, ^ or by a woman within the prohibited ^ 
degrees for marriage,^ or by a widow whose remarriage is not permitted 
by Hindu law,^ does not inherit. r 

The Mitakshara law on this subject is based upon the foUoAving text Qonipeti£ion 
of Yajnavalkya : ® “ Even the son begotten by a 8udra on a Dasi ® shall 
have Buoh share as (the father) may allot. (But if there bo no partition 
till) after the father's death, then the brothers are to assign him half a 
share ; if ther^ be no such brothers nor daughter's sons, he takes the 
whole.” The “ Mitakshara supplements this by providmg that if there 
bo a daughter or daughter's sou, the illegitimate son takes half a share, 
and that failing these he takes the whole estate. 

The followmg is the result of the decisions upon these texts : Where legil^ 
there are legitimate sons, the illegitimate son becomes a coparcener with 
tliem,® with rights of survivorship to the exclusion of the widow,® and on 
a partition he takes half the share of a legitimate son.^® 


at p. 43 ; 8. C. in oouit below, 

Patuktiya Ttlaier v. Full Tdaver 
(18t53), 1 Mad, H, C 478; Kiiahmtj^ 
yan v. Muitummi (1883), 7 Mad. 407, 
at p. 412 ; BiiPdamna v. Utid/Mmatii 
(1888), 12 Mad. 7^ at p. 80 ; Vencata- 
ram v. Venaila Luicktmtt Ummal 
(1815), 2 Str. N. C. 127, at p. 137, H8 
IS a male hnoal descendant witlun the 
moaning of the Agra Toiianoy Act 
(11. (N. W. h.) of 1901), B. 22. Ham 
Kali V. Jamma (1908), 30 All. 

508. 

^ Sara^iuti v. Maanu (1879), 2 All. 
134; Knahnayyan Multusami 
(1883), 7 Mad. 407; Soda v. Baiza 
(1878), 4 Bom. 37, at p, 44 ; IHih v. 
Oomnda Valad Teja (1876), 1 Bom. 
97 ; R. K. Sarvadhikari (“ Hindu Law 
of Inheritance,” p. 939) contends* 
that the law under the “ Mitakshara ” 
18 the same in this respect as under the 
Bengal school (post, p. 408). 

® Bahi \ Govinda Valad Teja 
(1875), 1 Bom. 97 ; Dcdip v. Oanpat 
(1886), 8 All. 387; VencatacheUa 
Oketty V. Parvaiham (1875), 8 Mad. 
U. C. 134. Sec as to this. Jolly's 
“Hindu Law of Partition, etc.,” p. 
188, As to his right of maintenance, 
see ante, p. 202. 

* Datti Parisi Nayndu v. Datli 
BeMgaru Nayudu (1869), 4 Mod. H. C. 
204. 


^ Annayan \. Chinnan (1909), 33 
Mad. 30(). 

c 11. 133, 134. (Jhose’a “Hindu 
Law,” 2nd cd., p. 602. 

'J'his expiession, though primaiily 
moaning ii icmale slave, mtludes any 
immanied female Sudra, sec Jolly’s 
“ Hmdu L iw of Partition, etc.,” p. 
189. 

’ Chap. J. s. XU para. 2. 

8 Jogctidia Bhupati Himi Chatufua 
Mahapatra (Baja) v. Nityanund Man- 
Htipjh (1890), 17 1. A. 128 ; 18 Calc 
151 ; S. C. in couit below (1885), 
11 Calc. 702; lencaiaram v. Vcncata 
Laiohcrfici Ummal (1815), 2 Str. N C. 
127, at p. 137 ; auk, jip. 220, 221. 

® Badti V. Baiza (1878), 4 Bom. 37. 

Paivaihx v. Thuivialai (1887), 
10 Mad 334, at p. 344 ; Bahi v. Got inda, 
Valad I'eja (1875), 1 Bom. 97, at p. 
104 ; Kesaiee v. Bamaidhan (1873),^ 5 
N. W. P. 91; Ghdlammal v. Banga- 
nafham PiUai (1910), 24 Mad. 277; 
“ Mitakshara,” chap. i. s. xii. para. 2 , 
“ Vyavahaia Mayukha,” chap. iv. s. 4, 
para. 32 ; “ Viramitrodaya ” (G. C. 
Sircar's translation), p. 130. Dr. 
Jogcndranatli Bhattacharya (“ Hindu 
Law,” 2nd edL, p. 434) says as to the 
text of the “ Mitakshara ” (aafe» 
p. 22), “ The injunction is so worded 
as to show clearly that theillegirimate 
son has no legal right to such share.” 
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Thoro is a difference of opinion as to whether the half share to be taken 
by an illegitimate son means half the share which has boon actually taken 
by the legitimate son,^ or whether it means half the share which the 
illegitimate son would have taken if he had been legitimate.^ In the 
former case a legitimate and illegitimate son would share in the proportion 
of two to one, and in the latter case they would share in the proportion 
of three to one. It is submitted that reason and the greater authority is 
to be found in support of the former view. 

The rights of an illegitimate son in competition with a widow, a daughter, 
or a daughter’s son, do not seem to be quite settled. In competition with 
a daughter or daughter’s son, he would, under the above text of the 
“ Mitakshara,” ^ take half the share taken by such daughter or daughter’s 
son. ^ It has been held in Madras that he is an equal sharer with a daughter's 
son,^ but it is submitted that this decision is not justified by the text ® of 
the '' Mitakshara.” 

It has been held iu Bombay ’ that where there is a widow and an 
illegitimate son, the latter takes the whole property subject to the main- 
tenance of the widow, but that decision has been doubted in Madras.® 
The case of a widow was not provided for by the texts, probably on the 
ground that her rights had not then arisen, but as she is now recognized 
as a jjreferaJblc heir to a daughter, it is submitted that her rights in com- 
petition witii an illegitimate son are not less than those of a daughter, and 
that the texts might be construed as implying the rights of an illegitimate 
son to a half share in the case of the existence of any heir down to and 
including a daughter’s son, and to not more than such halt a share, other- 
wise the result might be that, where then* is an illegitimatc'Bon, the daughter 
gets a share to the exclusion of the widow, and whore there is no such son 
the daughter is postponed to the widow. This is somewhat anomalous, 
but it is said to be “ one of those arbitraiy arrangements not uncommon 
ill Hindu law.” 


^ See Sadii v. Baiza (1878), 4 Bora, 
iri, ut p. ,72 ; Jolly’s “ Hindu Law' of 
Partition, etc.,” pp. 188, 189 ; Kesarce 
v. Samardhan (1873), 5 N. W. P. 94 
® Mayne’s “ Hindu Law,” 7th ed., 
p. 749 ; West and Biihler’s “ Hindu 
].aw,” 2nd ed., pp. 40, 41, 108, 110. 
Cf. “ Mitakshara,” chap. i. s. vii. 
para. 7. 

® Ante, p. 307. 

* Sarasnii v. Mamin (1879), 2 All. 
134; Ghoso’s “Hindu Law,” 2nd 
cd., pp. 656, 661 ; Sarvadhikari’s 
“ Hindu Law of Inheritance,” p. 943. 
See Bamji v. Kandoji (1885), 8 Mad. 
557, at p. 561 ; Rahi v. Oovitida VaUtd 
Teja (1875), 1 Bom. 97, at p, 104. 

* Parvathi v. Thirwmalai (1887), 
10 Mad. 334, at p. 344; Strange’s 

Hindu Law,” vol. ii. p. 70. 

« Ante, p. 367. 


^ Rahi V. Govinda Valad Teja 
(1875), 1 Bom. 97, at p, 106. Dr. 
Jolly (“Hindu Law of Partition, etc.,” 
j)p. 189, 190) supports this view. 
Sec kSadu v. Baiza (1878), 4 Bom 
37, at p. 52, which w^as a case of the 
sous succeeding as coparceners, and 
therefore stands upon a different 
footing, see ante, pp. 220, 221. 

® Ranoji v. Kandoji (1885), 8 
Mad. 667, at pp. 661, 663. 

® See Mayne’s “ Hindu Law,” 7th 
cd., pp. 747-749 ; Bhesgiri v. Gtrewa 
(1887), 14 Bom. 282; Ranoji v. 
Kandoji (1885), 8 Mad. 657, at pp. 
561, 563; Ramalinga Muppan v. 
Pavadai Goundan (1901), 25 Mad. 
519, at pp. 521, 522 ; Ambabai v. 
Govind (1898), 23 Bom. 257, at p. 265. 

Sadu V. Baiza (1878), 4 Bom. 
37, at p. 56. 
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It has been held in Madras ^ that when there is a widow and an 
illegitimate son, they eaoh get half, but it is submitted that that decision 
is not correct.^ In Bombay a case,^ where there was a widow and daughter ^ 
and illegitimate sons, it was held that the sons took a half share, but the 
question as to competition with the widow did not arise. 

The illegitimate son takes the whole in preference to any heir after a Competition 
daughter’s son. * 

It has been held in Madras that an undivided brother “ and a widow ® ^ 

are to be preferred to an illegitimate son in the succession to an impart- estate, 
ible Raj; but in Jogendra Bhupati Hurrl Chundun Mahapatra {Raja)y^ 

Nityanund Mansingh,’^ the Judicial Committee held that an illegitimate 
son succeeded to his brother in an ancestral impartible Raj as against the 
widows and daughter of the brother. 

An illegitimate son has only rights in his father’s or Noinheritanoe 
mother’s property. He does not succeed as heir to 
collaterals.® 

For a comparison of the rights of an adopted son and of an illegitimate 
son, see Parmthi v. Thirumalai (1889), 10 Mad. 334, at p. 344. 

2. Son S son.® Son’s son. 

Son’s sons Jiake by representation in equal shares the share of a son 
who has predeceased his father, even if the deceased has left a son.^*^ 

As to the preference of the undivided before the divided son’s sons, 
see ante, pp. 365, 366. • 

The legitimate son of an illegitimate son has the same rights of 


^ Chinnamal v.Varadarajulu (1892), 
15 Mad. 307 ; Meenakshi Anni v. 
AppahiUti (1909), 33 Mad. 226. 

* See Ghose’fl “ Hindu Law,” 2nd 
ed., p. 661. 

* Shesgiri y. Oirewa (1889), 14 
Bom. 282. 

* Sarasuti v. Mannv (1879), 2 All.^ 
134 ; “ Dattaka Chandrika,” chap. v. 

^ paras. SO, 31. 

* Parvathi v. Thirumalai (1887), 
10 Mad. 334. 

® Kudanthai Natchear v, Rama- 
mani (Mad. Reg. App. 86 of 1865), 
referred to in Parvathi v. Thiru- 
malai (1887), 10 Mad. 334, at p. 
346. 

» (1890), 17 I. A. 128; 18 Calc. 
151 ; post, p. 497. 

® SJtome Shankar Rajendra Varere 
V. Rajesar Swami Jangam (1898), 21 
All. 99, where it was held that he 
did not inherit to a brother; Par- 

H.L. 


vathi V. Thirumalai (1^87), 10 Mad. 
334, at p. 344; Nissar Murtojah v. 
Dhunwunt Roy {Kowar) (1863), 
Marsh, 609 ; Ramalinga Muppan v. 
Pavadai Qoundan (1901), 26 Mad. 519, 
at p. 522 ; Krishnayyan v. Mvttusami 
(1883), 7 Mad. 407 ; Karuppa Ooun- 
dan V. Kumarasami Qoundan (1901), 
25 Mad. 429 ; Ravji v. Sakuji (1909), 
34 Bom. 321 ; 12 Bom. L. R. 204. 

® Balkrishjia Trimhak Tendulkar 
V. Savitrihai (1878), 3 Bom. 54. 
See ** Mitakshara,” note to chap. xi. 

Marudayi v. Doraiaami (1907), 30 
Mad. 348; Ananda Bihee v. Nownii 
Led (1882), 9 Calc. 315, at p. 320; 
Ram Singh (Bhyah) v. Ugar Singh 
{Bhyah) (1870), 13 M. 1. A. 363, at 
p. 378 ; Lwhomun Per shad v. Behee 
Pershad (1864), 1 W. R. C. R. 317 : 
Rutcheputty Dutt Jha v. Rajmidir 
Naratn Rae (1839), 2 M. 1. A. 133, at 
p. 158. 

2 B ^ 
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BUOoescHon as his father had against the brothers and sons of his grand- 
father.* 

A son’s daughter is not a gotraja sapinda even in 
Bombay.® 

3. Son’s son’s son.® 

» 

Where a son and his sons have predeceased the deceased, the son’s 
son’s son will take by representation, even though the deceased or his son 
has left other sons.^ If there be more than one son’s son’s son, they take 
in equal shares. , 

4. Widow.® 

On marriage a wife enters the gotra (family) of her husband.® A widow 
is looked upon as being the surviving half of her husband.’ 

As to the interest taken by a widow in the estate of her husband, see 
post. Chap. XV. 

Among the Tiyan community in Calicut a brother succeeds to self- 
acquired property in preference to the widow.® 


^ Kamalinga Muppan v. Pavadai 
Qoundan (1901), 25 Mad. 619 ; Fakir- 
appav. Fakirappa (1902), 4 Bom. L. R. 
809. As to the illegitimate son of an 
illegitimate son, see ibtd. at p. 524 ; 
as to the right of an illegitimate son, 
see ante, pp. 366-309. 

** Venilal v. Parjaram (1894), 2 
Bom. 173. 

* See “ Mitakshara,” note to 
chap. xi. 

* See cases atite, p. 369, note JO. 

* “ Mitakshara,” chap. ii. s. i. 

paras. 6, 6 ; s. ii. para. 2 ; “ Vivada 
Chintamani ” (P. C. Tagore’s trans- 
lation), pp. 290, 291 ; KcUama 

yatchiar v. Rajah of SMvagunga 
(1863), 9 M. I. A. 543, at pp. 611, 
612 ; 2 W. R. P. C. 31, at p. 39 ; 
Penofiamiv. Periasami (1878), 5 I. A. 
61; 1 Mad. 312; 2 C. L. R. 81; 
Doorga Persad Singh (Tekait) v. 
Doorga Eonwari (Tekaitni) (1878), 
6 I. A. 149, at p. 160 ; 4 Calc. 190, 
at p. 202 ; 3 C. L. R. 31, at p. 40 ; 
Venkata Qopalla Narasimha Row 
Bahadur (Rajah Suraneni) v. Lahshim 
Venkama Row (Rajah Suraneni), 13 
M. I. A. 113 ; 3 B. L. R. P. C. 41 ; 
12 W. R. P. C. 40 ; Radhika PaUa 
Maha Devi Gar^ (Sri Qajapathi) v. 


Nilamani Patta Maha Devi Oaru (Sri) 
Gajapathi (1870), 13 M. 1. A. 497 ; 
6 B. L. R. 202 ; 14 W. R. P. C. 33 ; 
N^rayan Ayyar v. Lakahmi Ammal 
(1867), 3 Mad. H. C. 289 ; Patni Mai 
(Rajah) v. Ray Manohar Lai (1834), 
5 Ben. Sel. R. 349 (new edition, 
410) ; Keerut Sirug v. Koolahul 
Sing (1839), 2 M. I. A. 331; 6 
W. R. P. C. 131 ; Soorjoon (Musumat) 
V. lahree Brahmun (1871), 3 N. W. P. 
74; Ooolab (Mt.) v/ Phool (Mt.) 
(1816), 1 Borr. 154 ; Govinddas 

Dhoolid)hda8 v. Muha Lukahumee 
(1819), 1 Borr. 241. As to Jains, see 
,Sheo Singh Rai v, Dakho (Musat) 
(1874), 6 N. W. P. 382. S. C. on 
appeal (1878), 6 I. A. 87 ; 1 AIL 688 ; 
2 C. L. R. 193. 

^ LaUvbhai Bapuhhai v. Manku- 
varhai (1876), #2 Bom. 388, at pp. 
420, 440. 

’ Murwgayi v, Viramakali (1877), 
1 ]\iad. 226, at p. 228 ; Oolebrooke, 
“Digest,” voL iii. p. 468; “Smriti 
Chandrika,” chap. xi. s. i. para. 6. 
See Bhattacharya’s Hindu Law,” 
2nd e^., p. 437, note. 

® Rarichan v. Perachi (1892), 16 
Mad. 281. 
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Where there is more than one widow, they all take as a single heir with Two or more 
rights of survivorship ^ and partition.* widows. 

There is nothing to prevent a widow from releasing her right of ^ 
survivorship.® 

In the case of impartible property the senior widow takes, the other Impartible 
widows having rights of maintenance.^ property. 


The estate of the widow is devested by the birth ® or Devesting of 
adoption ® of a son. 

5. 13avighter.^ Daughter. 

Of daugjiters an unmarried one is preferred,® whether Unmarried, 
or not she is well to do.® 

Failing unmarried daughters, married daughters succeed.^® Married. 
Among married daughters the one who is “ unprovided for ** 
is to be preferred to the one who has means, either derived 
from her father or from other sources. 


Comparative poverty is in each case the criterion by which the claims 
of married daughters are settled,^® but such comparison does not apparently 
involve a minute investigation of the means of the daughters, the question 
being whether the pecuniary circumstances of the one are so far different, 
from those of the other as to give her a prior right of inheritance.^* 


* Bumea v. Bhagee (1862), 1 Bom. 
H. C. 66 ; Jijoyiamha Bayi Sai^a 
(H. H. M.) V. Kamakshi Bayi Saiba 
(H. H. M.) (1868), 3 Mad. H. C. 
424; Bhugwandeen Doebey v. Myna 
Bate (1867), 11 M. I. A. 487; 9 
W. R. P. C. 23 ; Nilamani Patia Maka 
Devi Qaru (Sri Gajapathi) v. Bad- 
Jiamani Patta Maha Devi Oaru (1877) 
4 I. A. 212 ; 1 Mad. 290 ; Venka 
yamma Gkuru (Baja Chelikani) v 
Venkataramanayamma (Baja Cheli 
kani) (1902), 29 I. A. 166, at p. 165 ; 
26 Mad. 678, at p. 687 ; 7 C. W. N. 1« 
at p. 8 ; 4 Bom. L. R. 657. 

* See ante, pp. 312, 313. 

* Bamakkal v. Bamaaami Naickan 
(1899), 22 Mad. 522. 

* Mayne’s “ Hindu Law,” 7th ed., 
p. 762. 

® Ante, pp. 346, 347. 

* Ante, p. 187. 

^ “ Mitakshara,” chap. ii. s. ii. 
para. 2 ; “ Vyavahara Mayukha,” 

chap. iv. s. viii. paras. 10-12 ; Pra7i- 
jeevandas TooUeydas v. Devjcocfi^erhaee 
(1869), 1 Bom. H. C. 130. 

« “ Mitakshara,” chap. ii. s. ii. para. 
2 ; “ Vyavahara Mayukha,” chap. v. 


s. viii. para. 11 ; Dowlut Kooer v. 
Burma Deo Sahoy (1874), 14 B. L. R. 
246, note ; 22 W. R. C. R. 54. 

® Jamnabai v. Khiinji Vvlliibdaas 
(1889), 14 Bom. 1, at p. 13. 

“Mitakshara,” chap. ii. s. ii. para. 
3 ; Himunchull v. Maluiraj Singh 
(1866), 1 Agra, 210 ; Buryar Singh 
•V. Hunsre (Musmmat) (1867), 2 Agra, 
166 ; Qolab Koonwer (Muast) v. Shib 
Sahai (1867), 2 Agra, 54 ; Binode 
Koomaree Dabee v. Purdhan Oopal 
Sahee (1865), 2 W. R. C. R. 176, at 
p. 177. 

‘‘Mitakshara,” chap. ii. s. ii, para. 
4 ; “ Vyavahara Mayukha,” chap, iv, 
B. viii. para. 12. 

Danno v. Darho (1882), 4 All. 
243. The text on which the court 
relied in this case, viz. “ Mitakshara,” 
chap. ii. s. xi. para. 13, refers to the 
succession to stridhan property. 

Audh Kumari v. Chandra Dai 
(1879), 2 All. 661. 

Baknbai v. Manchkabai (1864), 
2 Bom. H. 0. 6 ; Poli v. Narotum Bapu 
(1880), 6 Bom. H. C A. C. J. 183 ; 
Totavva v. Basauoa (1898), 23 Bom. 
229. 
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Prostitute 

daughters. 


A married daughter with means is preferred to a daughter's son.^ 

The Mithila law makes no distinction between indigence 
and wealth, in the case of daughters. ^ 

A daughter who has, or is likely to have, male issue is not, as in Bengal, ’ 
preferred to a barren or childless widow.^ 

Except in the Bombay Presidency, where her interest passes 
to her heir,® on the death of a daughter the estate taken by 
her, as such, passes (in preference to her sons) to her sisters 
who have taken or arc competent to take.® 

Except in the Bombay Presidency, where daughters take not only 
absolute but several estates,^ daughters take by inheritance a joint estate 
with rights of survivorship ^ and partition. 

The circumstance that her unmarried sister had been preferred to her, 
does not exclude a married daughter from the mheritance on the death 
of such sister.^ 

A woman, who in her maiden condition becomes a prostitute, being 
neither a kanya (unmarried) nor a kulastri (married), but being at the 
same time/notwithstanding her prostitution, a qualified heir, as held in 
Advyapa v Rudrava,^^ would be entitled to succeed to her father’s property 
only in default of either unmarried or married sisters.” 

A daughter has no interest if her brother is alive. ^ 

As to the rights of the daughter of a Sudra in competition with the 
father’s illegitimate son, see ante, p. 368.^ 

As to the interest taken by a daughter, see post, Chap. XV. 

Illegitimate daughters have no rights of inheritance.^® 

For cases of customs, excluding daughters and their issue, see Bajravgi 
Singh V. Manokamika Balhsh Singh (1907), 35 I. A. 1 ; 30 All. 1 ; 12 
C. W. N. 74 ; 9 Bom. L. R. 1348 (Bhale Sultan Chhathiis) ; Nanaji Utpat 


^ Dvlan V. Mvl Chand (1910), 32 
All. 314. 

* “ Vivada Chintamani ” (P. C. 
Tagore’s translation), p. 293. 

* Post, p. 409. 

^ Uma Deyi (Srimaii) v. Ookoola- 
nund Das Mahapatra (1878), 5 1. A. 
40; 3 Calc. o87 ; 2 C. L. B, 61; 
Bakvbai v. Manchhabai (1864), 2 
Bom. H. r. 5 ; Poll V. Narotum Bapu 
(1869), 6 Bom. H. C. A. C. J. 183 ; 
Simmani Ammal v. Mvitammal 
(1880), 3 Mad. 265. 

® Bhagirthib'jii v, Kahnujirav 
(1886), 11 Bom. 285 ; post, p. 451. 

® Baijmth v, Mak^ir (1878), 1 
All. 608 ; Sant Kumar v. Deo Satan 
(1886), 8 AU. 366, at pp. 369, 370 ; 
DrOari v. Mid Chand (1910), 32 AU. 
314 ; see post, p. 410. 


’ Post, p. 395. 

® Bulakhidas v. Keshavlall (1881), 
b Bom. 85 ; Kattama Nachtar v, 
Doraeinglui Tevar (1871), 6 Mad. 
p. C. 310. 

• Dowlui Kooer v. Burma Deo 
Sahoy (1874), 14 B. L. R. 246, note; 
22 W. R. C. R. 64. See Kattama 
Nachiar v. Dorasinga Tevar (1871), 
() Mad. H. C. 310, at p. 332; Dulari 
V. Mul Chand (1910), 32 AU. 314. 
(1879), 4 Bom. 104. 

Tara v. Krishna (lOOl), 31 Bom. 
495, at p. 510 ; 9 Bom. L. R. 774. 

1® Yachereddy Chinna Bassavapav. 
Yachereddy Oowdapa (1836), 6 W. R. 
P. C. 114. 

Bhikya v. Bobu (1908), 32 Bom. 
562 ; 10 Bom. L. R. 736. 
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(Bhau) V. Sundrabai (1874), 11 Bom. H. C. 249 (Utpat families of Pand- 
harpur) ; Pragjivan jbayaram v. Reva {Bai) (1881), 5 Bom. 482 ; Verabhai 
Ajvbhai v. Hiraba {Bai) (1903). 30 I. A. 234, at p. 236 ; 27 Bom. 492, at 
p. 498 ; 7 C. W. N. 716, at pp. 718, 719 (CJhudasama Gameti Garasias) ; 
Parhati Kunwar {Mussammat) v. Chandarpal Kunwat {Rani) (1909), 36 
I. A. 125 ; 31 AU. 467 ; 13 C. W. N. 1073 ; 11 Bom. L. R. 890 (Chauhan 
Rajputs in Oudh). In a case of Gohel Girasias the custom was not 
established, Ranchhodas Vithaldas {Deaai) v. Rawal Nathvbai Keaabhai 
(1895), 21 Bom. 110. 

On the death of all the daughters the property passes, except in Bombay,^ 
to the then next heir of the father. “ 

6. Daughter’s son.^ 


He cannot succeed as long as there is any daughter capable of inheriting 
in existence.* 

The daughter’s son is the only heir connected through a female (bandhu) 
who under the Mitakshara system is placed in the order of succession 
amongst the gotraja sapindas. He is so placed in aecordanee with special 
texts.® 

If he predeceases any one? of his maternal grandfather’s daughters, 
his son does not take his place,® but succeeds as a bandhu J 

As to the succession of a daughter’s son in competition with the illegiti* 
mate son of Ms mother’s father, see ante, p. 368. 

Except un^er the “ Mayukha,” daughters’ sons take per capita, not 
per stirpes,^ 

Where a widowed daughter having sons remarries, and has sons, 
apparently the sons of both marriages would succeed equally, but there is 
no decision on the subject. 

When the sons of a daughti^r are living together as members of a joint 
family, property so inherited belongs to the coparcenary, and there is a 
right of survivorship.® 

As in the case of other male heirs, on the death of a daughter’s son, 


1 Post, p. 451. 

^ Cheiay LaU v. Chunno LaU 
(1878), 6 I. A. 15 ; 4 Calc. 744 ; 3 
C. L. R. 465 ; MtUt t Vaduganadha 
Tevar v. Doraainga Tevar (1881), 
8 I. A. 99 ; 3 Mad. 290 ; ante, p. 349. 

* Kattama Nachiar v. Doraainga 
Tevar (1871), 6 Mad. H. C. 310; 
Buryar Singh v. Hunaee {Muaaumat) 
(1867), 2 Agra, 166; Ram Simruth 
Pandey v. Baadeo Singh {Baboo), 
(1867), Ibid. 168 ; Surja Kumari v. 
Oandhrap Singh (1837), 6 Ben. Sel. 
R. 140 (new ed., 168) (a Mithila case). 

* Sant Kwmar v. Deo Saran (1886), 
8 AIL 365; Dvlari v. Mul Chand 
(1910), 32 All. 314. 


® *** Mitakshara,” chap. ii. s. ii. para. 
6 ; “ Smriti Chandrika.” chap. xi. s. 
ii. para. 28 ; “ Vyavahara Mayukha,” 
chap. iv. B. viii. para. 13 ; “ Viveda 
Chintamani ” (Tagore' s translation), 
p. 294. 

® Srinivaaa v. Dandayudapani 
(1889), 12 Mad. 411 ; Dharup Naih 
V. Oebind Saran (1886), 8 All. 614. 

’ Poet, p. 388. 

* Ante, p. 351. 

® Venkayamma Oaru {Baja Chdi- 
kani) v. Venkataramanayyamma {Raja 
Chelikani) (1902), 29 1. A. 156; 25 
Mad. 678 ; 7 C. W, N. 1 ; 4 Bom. 
L. R. 657 ; ante, pp. 232, 233. 


Daughter'a 

son. 
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in whom tho estate has vested, the suoce^sion passes to his heirs, and not 
to the heirs of his maternal grandfather.^ 

Impartible Impartible property passes on the death of all daughters to the eldest 
property* t surviving daughter’s son.® 

Parents of Deceased and their Descendants to the Third Degree. 
Mother. 7. Mother.® 

“Mayukha.” Where the “ Mayukha ” prevails^ the father is preferred 

to the mother.® 

■ 

Stepmother. Except that in Bombay she has a right of inheritance as the widow 
of her husband,® and that in Madras she has possibly some right of 
inheritance as a handhu,'^ neither a stepmother nor a stepgrandmother 
has any rights of inheritance.® 

Futher. 8. Father.® 

Brother. 9. Brother.^® 

Uterine brothers, i.e. brothers of the whole blood, take 
before brothers of the half blood. 

^ Sibia V. Badri Prasad (1880), 3 ® PosU pp* 396, 397 ; Russodbai v. 

All. 134 ; Mvituvadv^anadha Tevar Zoolekhciiai (1895), 19 Bom. 707 * 
V. Periasami (1896), 23 1. A. 128; Rakhmahai v. Tukaram (1886), 11 
10 Mad. 451* S. C. in court below Bom. 47; Keaaerhai w. Valah Raoj% 
(1892), 16 Mad. 11 ; Ramjoy See v. (1879), 4 Bom. 188, at p. 20S. 

Tarrachund (1816), 2 Morley’s Digest, ^ See MiUtammal v. Vengalakshmi- 

79. Antet p. 349. ammal (1882), 5 Mad. 32 ; Kumara^ 

* Kattama Nachiar v. Dorasinga vein v. Virana Ooundan (1879), 6 
Tevar (1871), 6 Mad. H. C. 310, at Mad. 29; Mari y, Chdnnammal 

p. 333; Multa Vaduganadfui Tevar Y. 8 Mad. 107, at pp. 117, 127, 129; 
Dorasinga Tevar (1881), 8 I. A. 99 ; postf pp. 397, 398. 

3 Mad. 290. ® Joti Lai (Lala) v. Durani Kower 

* VeUanki VenJcata Krishna Row (Mussarmt) (1864), B. L. R. F. B. R. 

{Rajah) v. Venkata Rama Lakshmi 67 ; W. R. F. B. R. 173 ; Tahaldai 
Narsayya (1876), 4 I. A. 1 ; 1 Mad. Kumn v. Qaya Perahad Sahu (1909), 
174 ; Balkrishna Bapuji Aple v. 37 Calc. 214 ; 14 C. W. N. 443 ; Rama 
Lakshman Dinkar (1890), 14 Bom. Hand v. Surgiani (1894), 16 All. 221 ; 
605 ; “ Mitakshara,” chap. ii. s. iii. Muttammal v. Vengalakshmiammod 
para. 3; “ Vivada Chintamani (P. G. (1882), 5 Mad. 32, approving of 
Tagore’s translation), pp. 293-295. Kvmaravdu v. Virana Ooundan 
The adoptive mother comes before the (1879), 5 Mad. 29; Romasami v. 
adoptive father, Anandi v. Hari Suba Narasamma (1884), 8 Mad. 133 ; 
Pai (1909), 33 Bom. 404 ; 11 Bom. Mari v. Ckiniummal (1884), 8 Mad. 
L. R. 641. As to her right to inherit, 107 ; Kemrbai v. Valdb Raoji (1879), 
see ante, p. 175. 4 Bom. 188, at p. 208. 

* Ante, p. 15. * ** Mitakshp^ra,” chap. ii. s. iii. 

* Khodahhai Mahiji v. Bahdhar para. 2, 

Dala (1882), 6 Bom. 541 ; “ Vyava- “ Mitakshara,” chap, ii. s. v. 

hara Mayukha,” chap. iv. s. viii. para. 1 ; Burhvm Deo Roy v. Punchoo 

para. 14. See also Smriti Chan- Roy (1865), 2 W. R. 0. R. 123, 

drika,” chap. xi. s. i. para. 3 ; s. ii. ** Mitakshara,*’ chap. ii. s. iv. 

paras. 12-15. paras. 5, 6 * Anant Singh [Thakur) v. 
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The “ Majukha ^ places the sons of brothers of'the whole 
blood after their fathers, and * declares that brothers of the 
half blood share wit,h the paternal grandfather.* 

“ If there be a competition between whole brothers associated and 
whole brothers unassociated, and between half brothers associated and 
half brothers unassociated, the former exclude the latter.” * 

The reunited half brother and the separated whole brother take the 
estate in equal shares.” ® 

As to whether in the case of the remarriage of a widow, ° or the marriage 
of a woman after divorce,^ there is any relationship between the sons of 
the different* marriages, qucBre,^ It is submitted that there is none, 
except perhaps where the remarriage is authorized by local or caste 
custom.® 

As to sisters, see post, p. 377. 

10. Brothers’ sons.^° 

According to the Mitakshara ” and the “ Mayukha,” sons 
of brothers of the whole blood are preferred to sons of brothers 
of the half blood (an undivided member of each class being 
preferred to a divided member), and according to the latter 
authority sons of brothers of the half blood are postponed until 
after the father’s brother.^® 

According to the “ Mayukha,” sons of brothers who are 
dead share along with surviving brothers, but this rule does 
not go beyond brothers and brothers’ children. 


Durgi Singh {Thakur) (1910), 37 1. A. 
191 ; 32 AU. 363 ; 14 C. W. N. 770 ; 
12 Bom. L. B. 504 ; Samat v. Amra 
(1882), 6 Bom. 394, at p. 397 ; 
Kriahnaji Vyanktesh v. Pandurang 
(1875), 12 Bomb. H. C. 65 ; Parmappa 
V. Shiddappa (1906), 30 Bom. 607 ; 
8 Bom. L. R. 685. • 

^ Chap. iv. s. viii. para. 16 ; Samat 
V. Amra (1882), 6 Bom. 394, at p. 
397. 

^ Chap, iv, B. viii. para. 20. 

® See post, p. 378. 

* Sarvadhikari’s “ Law of Inherit- 
ance,’* p. 921 (see also p. 922). See 
Sham Narain v. Court of Wards 
(1873), 20 W. R. C. R. 197, at pp. 
200, 201 ; “ Mitakshara,” chap. ii. s. 
ix. para. 7. 

^ Saryadhikari’s ” Law of Inheht- 
auoe,” p. 922 ; ** Mitakshara,” chap, 
ii. s. ix. para. 7 ; see post, pp. 398, 399. 


0 AiUe, pp. 33, 363, 354. 

’ Ante, pp. 69, 60. 

® Bobu Lai V. Nanku Bam (1894), 
22 Calc. 339, at p. 346. 

® Ante, p. 33. 

“ Mitakshara,” chap. ii. s. iv. 
para. 7 ; “ Vyavahara Mayukha,” 

chap. iv. B. viii. para. 17 ; “ Virami- 
trodaya ” (G. C. Sircar’s translation), 
p. 195. 

Samat v. Amra (1882), 6 Bom. 
394, at p. 397 ; “ Mitakshara,” chap, 
ii. 6. iv. paras. 5-7. 

See Sarvadhikari’s “ Hindu Law 
of Inheritance,” pp. 927, 928. 

Chap. iv. s. viii. paras. 16, 18, 

20 . 

Ghandika Bakhsh v. Muna Kuar 
(1902), 29 I. A. 70 ; 24 AIL 273 ; 6 
C. W. N. 425 ; 4 Bom. L. R. 376 ; 
“ V'yavahara Mayukha,” chap. iv. 
s. viii. para. 17. 


Brothers’ 

sons. 
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Brother’s^ 
■on*fl son. 


Relationship 
of half blood. 


The brother’s son ends what is generally known as the 
■ compact series ” of heirs according to the “ Mitakshara.” ^ 
11. Brother’s son’s son (unsettled).® 

The brother’s son’s son is not mentioned in the Mitakshara,” and his 
place under the Mitakshara system is not settled. The Allahabad High 
Court ® prefers him to the paternal uncle’s son,* and a similar view was 
entertained by the Bengal Sudder Court in a case governed by the Mithila 
law,*^ but the Madras High Court prefers the paternal uncle’s son,^ and this 
is Golap Chander Sastri’s view.^ 

The list of gotraja aapindas in the ” Mitakshara ” is apparently not 
exhaustive.® 

It is submitted that the proper place of the brother’s son’s son is after 
the brother’s son. 

According to the Bombay authorities, neither the “ Mitakshara ” nor 
the “ Mayukha ” makes any distinctions between relations of the whole 
blood and relations of the half blood, except in the case of brothers and 
sons of brothers,® but the Allahabad High Court has held that the dis- 
tinction between the whole and the half blood extends to the descendants 
of the grandfather, it may be to the fourteenth degree, but certainly to 
the case before them. In that case a grandson of a half brother of the 
great grandfather of the propositus was postponed to a grandson of a 
whole brother of such great grandfather. Sastri G, C. Sircar^* says: 
” The preference based upon connection by whole blood, upplies to all 


^ Chap. ii. B. V. para. 2 ; Mohandas 
V. Krishnabat (1881), 5 Bom. 697, at 
p. 602. 

* Oorhya Kooer {Mussamvt) v. 
Hajoo Nye Sookool (1870), 14 W. R. 
C. R. 208 ; Kureem Chand Gurain v. 
Odung Gurain (1866), 6 W. R. C. R. 
158. 

® Kalian Bat v. Bam Chandar 
(1910), 24 All. 128. “As a deceased 
person’s own great grandson inherits 
before liis parents, so it may not 
be unreasonable to hold that his 
father’s great grandson inherits before 
his grandfather,” Bhattacharya’s 
“Hindu Law,” 2nd ed., p. 444. See 
“ Vyavastha Chandrika,” vol. i. p. 178, 
note t. Varadaraja (BumcU’s trans- 
lation, p. 36) admits him after the 
brother’s son. In the table of suc- 
cession, compiled by Mr. Rama Row, 
at p. 116 of Cunningham’s Digest, a 
brother’s son’s son is placed after a 
brother’s son. The spiritual principle 
would give him this place (see anie^ 
pp. 361, 362), Sarvadhikari’s “Law 
of Inheritance,” p. 467. 


Post, p. 378. 

^ tSunibhoodutt Singh v. JJiotee 
Singhj Ben. S. D. A., 1865, p. 369, 
at p. 384. 

* Suraya Bhukta v. Lakshminara^ 
samma (1882), 6 Mad. 291. See 
“ hmriti Chandrika,” chap. xi. s. v. 
para. 10. Elberling, p. 78. 

’ “ Hindu Law,” 3rd ed., pp. 260, 
261. 

® See Lallvhhat Bapuhhai v. Manku- 
varhai (1876), 2 Bom. 388, at p. 
433. 

Samat v. Amra (1882), 6 Bom. 
394, at p. 397 ; Vithalrao Krishna 
Vinchurkar v. Bamrao Krishna F*w- 
churkar (1899), 24 Bom. 317 ; 2 Bom. 
L. R. 139. See Saguna v. SadasUv 
(1902), 26 Bom. 710, at p. 716; 4 
Bom. L. R. 627. As to a mother’s 
half brother, see Muihuswami Muda- 
liyar v. SuncmJbedu Mvihukumara- 
swami Mvdaliyar (1896), 23 I. A. 
83, at p. 91 ; 19 Mad. 405, at p. 410. 

Svba Singh v. Sarafraz Kunwar 
(1896), 19 All. 215. 

“ Hindu Law,” 3rd ed., p. 269. 
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oollateral relations of equal degree; propinquity being the principle of 
the order of succession, a relation of the full blood by reason of his pro- 
pinquity excludes a relation of the same degree who is of the half blood.'' 

It is quite clear that a mpinda of the half blood is preferred to a more 
distant aapinda of the whole blood. ^ 

The other descendants of the father, namely the sister * and the sister's 
son, do not come in at this point under the Mitakshara school, as they 
are not gotraja mpindas. The sister's son succeeds as a handhu,^ As 
to the rights of a sister in Bombay and Madras, see post, pp. 394, 396, 397, 
398. 

Grandparents of the Deceased and their Descendants to the Third 

Degree. 

12. Father’s mother.^ 

After the brother's son the remaining gotraja heirs are only dealt with 
in the following paragraphs of the “ Mitakshara." Chap. ii. s. v. para. 4. : 
“ Hero on failure of the father’s descendants, the heirs are successively 
the paternal grandmother, the paternal grandfather, the uncles and their 
sons." Para. 6 : On failure of the paternal grandfather's line, the 

paternal great grandmother, the great grandfather, his sons and their issue 
inherit. In this manner must be understood the succession of kindred 
belonging to the same general family and who are sapindasy ** 

This enuDdferation is not exhaustive.® The “ Subodhini " ’ commenting 
on the words qf the “ Mitakshara,” “ On failure of the paternal grand- 
father’s Une, the paternal groat grandmother, the great grandfather, his 
sons and their issue inherit,” carries the enumeration a little further, viz. 
“the paternal great grandfather’s mother, great grandfather’s father, 
great grandfather’s brothers and their sons. The paternal great grand- 
father’s grandmother, great grandfather’s grandfather, great grandfather's 
uncles and their sons.” 

In the Bombay Presidency the sister is placed between the father’s 
mother and the father’s father.® 

^ Muthuawami Muddliyar v. Su- 
Tiambedu Mntkukumaraswami Mvda- 
liyar (1896), 23 1. A. 83, at p. 91^ 

19 Mad. 495, ac p. 410; Ktsri v. 

Qanga Sahai (1910), 32 All. 641. 

* JuUesaur Kooer v. Uggur Roy 
(1882), 9 Calc.; 12 C. L. R. 725 
460 ; Jagat Narain v. Sfieo Daa 
(1883), 6 All. 311. The question 
was raised but not decided in Ooolab 
Sing (Kooer) v. Kmun Sing (Rao) 

(1871), 14 M. I. A. 176, at p. 194 ; 

10 B. L. B. 1, at p. 8. See Punjab 
Customs, 17. 

« Poat, p. 387. 

* Gandhi Maganlal v. Jadab (Bai) 

(1899), 24 Bom. 192, at p. 212 ; 1 
Bom. L. R. 574 ; Lallvhhai Bapvhhai 


V. Mankiivarhai (1876), 2 Bom. 388, 
at p. 432; ** Mitakshara,” chap. ii. 
s. V. para. 2 ; “ Vyavahara Ma3mkha,” 
chap. iv. s. viii. para. 8. 

See ante, p. 362, nolo 3. 

A Lallvhhai Bapvhhai v. Manku- 
varhai (1876), 2 Bom. 388, at p. 433. 

’ (A commentary on the “Mitak- 
shara ” composed in the thirteenth 
century by Bishveshar Bhatta ; 
Bhattacharya's “Hindu Law,” 2nd 
ed., 33.) Chap. ii. s. 5, para. 5; 
Colebrooke's not* to “Mitakshara,” 
chap. ii. B. V. para. 5; LaUvbhai 
Bapvhhai v. Mankmarhai (1876), 2 
Bom. 388, at p. 433. 

* “Vyavahara Mayukha,” chap, 
iv. s. viii. para. 19 ; poaUpp. 394, 396. 


Sister and 
sister's son. 


Grandmother. 
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Gfandlailier. 


Paternal 

uncle. 


Hia son. 


His grandson. 


Groat grand- 
mother. 

Great grand- 
father. 

His son. 

His grandson. 


His great 
grawon. 


13. Father’s father.^ 

According to the “ Mayukha ” ® he takes equally with the half-brother. 

14. Father’s brother.® 

According to the “ Mayukha,” * the paternal great grandfather, the 
father’s brother and the sons of the half-brother share the inheritanoe. 

15. Father’s brother’s son. 

According to some authorities,'^ the brother’s son’s son would come 
immediately after the father’s brother’s son. , 

16. Father’s brother’s son’s son ® (unsettled). 

The reasons which would place the brother’s son’s son before the 
father’s mother, would place the father’s brother’s son’s son in this position, 
but if the contrary view be accepted, the father’s brother’s son’s son would 
come after the father’s father’s brother’s son. Sastri G. C. Sircar ’ places 
the father’s brother’s son’s son after the sixth descendant from the 
father. 

/ 

Great Grandparents of the Deceased and their Descendants to the 

Third Degree. • 

17. Father’s father’s mother.®^ 

18. Father’s father’s father.® 

19. Father’s father’s brother.^® 

20. Father’s father’s brother’s son.^^ 

Immediately after him Sastri G. C. Sircar places the paternal grand- 
parents of the fourth, fifth, and sixth degrees in ascent and their two male 
descendants. 

21. Father’s father’s brother’s son’s son (unsettled). 


^ “ Mitakshara,” chap. ii. s. v. 
paras. 4, 6 ; “ Vyavahara Mayukha,” 
chap. iv. B. viii. para. 20. 

* Chap. iv. s. viii. para. 20; ante, 
p. 376. 

* Mitakshara,” chap. ii. b. v. 
para. 2. As to the preference of 
those of the whole blood, see ante, 
pp. 376r377. 

* Chap. iv. s. viii. para. 20, 

* Ante, p. 376. 

* Cunningham’s “ Digest of Hindu 
Law,” p. 116; Sarvadhikari’s “Law 
of Inheritance,” p. 664 ; Kaahibai v. 


Moreshvar Baghunath (1911), 35 Bom. 
389; ISBom. L. R. 352. 

» " Hindu Law,” 3rd ed., p. 362. 

‘ “ Mitakshara,” chap. ii. s. v. para. 
6 ; ante, p. 377. 

» Ibid, 

Ibid. 

” Ibid. ; Qaneah v. Waghu (1903), 
27 Bom. 610 ; 5 Bom. L. B. 581. 

1* « Hindu Law,” 2nd ed.. p. 261. 
Duroo Sing v. Rai Sing, S. D. A. 
N. W. P. (1864), p. 621. See ante, 
p. 376. 
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Bemote Sapinda Heibs. 

Descendmts of Deceased from the Fourth to the Sixth Degree. 

22. Son’s son’s son’s son.^ Grandson’s 

28. Son’s son’s son’s son’s son.® 

24. Son’s son’s son’s son’s son’s son.® His grandson. 


Descendants of Father of Deceased from the Fourth 

Degree. 

9 

25. Brother’s son’s son’s son.^ 

26. Brother’s son’s son’s son’s son.® 

27. Brother’s son’s son’s son’s son’s son.® 


to the Sixth 


Brother’s 

great 

grandson. 


His grandson* 


Descendants of Grandfather of Deceased from Fourth to Sixth 

Degree. 


28. Father’s brother’s son’s son’s son. Gnoio’s great 

29. Father’s brother’s son’s son’s son’s son.’ 

30. Father’s brother’s son’s son’s son’s son’s son.® Hia grandson. 


Descendants af Great Grandfather of Deceased from Fourth to 

Sixth Degree. 


31. Father’s father’s brother’s son’s son’s son. 

32. Father’s father’s brother’s son’s son’s son’s son. 

33. Father’s father’s brother’s son’s son’s son’s son’s son. 


Great uncle's 
son’s grand- 
son. 

His son. 

His grandson. 


Ancestors of Deceased in the Fourth Degree and their Descendants 
to the Third Degree.^ 


34. Father’s father’s father’s mother. 

35. Father’s father’s father’s father. 

36. Father’s father’s father’s father’s sou. 

37. Father’s father’s father’s father’s son’s son. 

38. Father’s father’s father’s father’s son’s son’s son. 


Grandfather’s 



S andfather 
18 son. 


His grandson. 

His great 
grandson. 


' Bam Singh {Bhyah) v. Ugur * Venilal v. Parjaram (1894), 20 
Singh (Bhyah) (1870), 13 M. L A. Bom. 173. See ante, pp. 376, 378. 

373 ; 6 B. L. R. 293 ; 14 W. R. P. 0. ® See ante, pp. 376, 378, 

1, It is Boaroely possible that so ^ Ibid, 

lemote a descendant would be born ’ See, howeyer, Siroar's “ Hindu 
at the time of the death of the pro- Law,” 3rd ed., 262. 
positus. ** Ibid. 

8 Ibii. ‘ Ante, p. 365. 

8 Ibii. 
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Grundfatbor^a 

grandfather’a 

motboir. 

Grandfather’s 

great grand- 

father. 

His son. 

His grandson. 
His great 
grandson. 


Gretit priind- 
father’s great 
grandmother. 
Great grand- 
father’s groat 
grandfather. 
Hm Hon. 

His grandson. 

His great 
grandson. 


G rand £al her ’h 
grandfather’s 
grandson’s 
nandson. 

His son. 


Hia grandson. 


Ancestors of Deceased in Fifth Degree and (hew Descendants to 
the Third Degree.^ 

39. Father’s father’s father’s father’s mother. 

40. Father’s father’s father’s father’s father. 

41. Father’s father’s father’s father’s father’s son. 

42. Father’s father’s father’s father’s father’s son’s son. 

43. Father’s father’s father’s father’s father’s son’s son’s 
son.® 

Ancestors of Deceased in Sixth Degree, and their descendants to 
the Third Degree.^ 

44. Father’s father’s father’s father’s -father’s mother. 

45. Father’s father’s father’s father’s father’s father.® 

46. Father’s father’s father’s father’s father’s father’s son. 

47. Father’s father’s father’s father’s father’s father’s son’s 
son. 

48. Father’s father’s father’s father’s father’s father’s son’s 
son’s son. 

Descendants front Fourth to Sixth Degree of Ancestors in Fourth 

Degree. 

49. Father’s father’s father’s father’s son’s son’s son’s son. 

50. Father’s father’s father’s father’s son’s son’s son’s son’s 
sou. 

51. Father’s father’s father’s father’s son’s son’s son’s son’s 
son’s son. 


Descendants front Fourth to Sixth Degree of Ancestors in Fifth 

Degree. 

Grandfather’s 52. Father’s father’s father’s father’s father’s son’s son’s 

Croat grand- , 

fathar^s grand- SOH S SOU. 

Mn’a grand- g 0 _ Father’s father’s father’s father’s father’s son’s son’s 
son’s son’s son.* 

Hie grandson. 54. Father’s father’s father’s father’s father’s son’s son’s 

son’s son’s son’s son. 


‘ Ante, p. 365. * Ante, p. 366. 

• Jedmath Singh (Thahoor) v. * Bam Singh (Shyah) v. C 
VouH of Wards (1876). 2 L A. 163 ; Singh {Bhyah) (1870), 13 M.II. 
16 B. L. B. 190 ; 23 W. B. C. B. 373 ; 6 B. L. B. 203 ; 14 W. 
409 ; 8. C. in court below (1870), P. C. 1. 

6 B. L. B. 442 ; 14 W. B. P. C. 117. 
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Descendants from Fourth to Siath Degree of Ancestors in SixOi 

Degree. 


55. Father’s father’s father’s father’s father’s father’s son’s Great grand- 


son’s son’s son. 

56. Father’s father’s father’s father’s father’s father’s son’s 
son’s son’s son’s son. 


father’s great 


grandfather’a 

grandson’s 


57. Father’s father’s father’s father’s father’s father’s son’s His gmndson. 
son’s son’s son’s son’s son. 


The “ Smriti Chandrika ” ^ gives the following order of succession of « Sinriti 
sapindaa after a brother’s son : — Chandrika.” 

I. The son of the grandfather. 

IL His son. 

III. The son of the great grandfather. 

IV. His son. 

V. The son of the great great grandfather. 

VI. His son. 

VII. The son of the father of the great great grandfather, 

VIII. His son. 

IX. The son of the last sapinda. 

X. His son. 

As pointed out by Mr. Mayne,^ no other writer has followed this list. 

It has had no otfpport from the CJourts. 

• 

Samanodakas. 


Failing all goiraja sapindas the inheritance passes to what Samnnodakas. 
are called the samanodakas.^ Those are all agnates beyond the 
degree of sapmda. 


“ The order of succession,” amongst the samanodakasy “ appears to 
be governed by two principles, namely — 

“(1) The descendants of a nearer ancestor succeed in preference to 
those of a remoter ancerttor. 

“ (2) Amongst the descendants 8f the same ancestor the nearer excludes 
the more remote.” * 

In the case of aamanodakas it is not possible to apply the test of religious 
efficacy.® 

The following order of succession of aarmnodakds is given by Sir Heniy 
Cunningham in his “ Digest of Hindu Law ” ® : — 

1. Seven generations from the grandson’s grandson’s son*s son exclusive. 


1 Chap. xi. 8. V, paras. 8-12, and “Law of Inheritance,” p. 687. See 
summary. Colebrooke’s note to “ Mitakshara,” 

* “ Hindu Law,” 7th ed., p. 778. chap. ii. s. v. para. 6. 

■ See aivU, pp. 363, 364. ® Svha Singk v. Sarafraz Kunwar 

* G. C. Siroar’s “ Hindu Law,” 3rd (1896), 19 All. 216, at p. 232. 

ed., p. 262; R. K. Sarvadhikari’s ® 117, 118. 
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2. Seven generations from the brother’s son’s son’s son’s son’s son 
exclusive. 

3. Seven generations from the father’s brother’s son’s son’s son’s son’s 
son exclusive. 

4. Seven generations from the father’s father's brother’s son’s son’s 
son’s son’s son exclusive. 

5. Seven generations from the father’s father’s father’s father’s son’s 
son’s son’s son’s son’s son exclusive. 

6. Seven generations from the father’s father’s father’s father’s father’s 
son’s son’s son’s son’s son’s son. 

7. Seven generations from the father’s father’s father’s father’s father’s 

father’s son’s son’s son’s son’s son’s son. ' 

8. Mother of father’s father’s father’s father’s father’s father. 

9. Father’s father’s father’s father’s father’s father’s father. 

10. His male descendants up to thirteen generations. 

11. Mother of father’s father’s father’s father’s father’s father’s father, 

12. Father’s father’s father’s father's father’s father’s father’s father. 

13. His male descendants up to thirteen generations. 

Similarly up to thirteenth grandfather exclusive. 


/ Bandhus. 


Failing all sagotra sapindas and samanodakas,^ the inherit- 
ance according to the Mitakshara system passes tofthe cognate 
sapindaSy who are called bandhus or bhinnagoira sapindas, 
i.e. ‘‘ springing from a differentf family, and connected by 
common corporeal particles, or by consanguinity,” * through 
females.® 

With the exception of the daughter’s son, who succeeds under special 
texts,* no cognate can succeed while there is any agnate down to the 
last mmanodalca alive and capable of taking.'^ 

The difficulty in laying down any definite rules as to the 
inheritance of bandhus arises from the lack of information in 
the “ Mitakshara ” on the subject. Chapter 11. Section VL, 


^ Jeebnath Singh (Thalcoor) v. 
C(yurts of Wards (1876), 2 I. A. 163 ; 
15 B. L. R. 190 ; 23 W. R. C. R. 409 ; 
Bam Singh (Bhyah) v. Ugur Singh 
(Bhyah) (1870), 13 M. I. A. 373 ; 5 
B. L. R. 293 ; 14 W. R. P. C. 1 ; 
Narainx Xvar v. Chandi Din (1886), 
9 All, 467 ; Digdayi (Musst) v, 
Bhatan Lcdl (1869), 5 B. L. R. 448, 
note ; 11 W. R. C. R. 300 ; “ Mitak- 
shara,” chap. ii. B. vi. para. 1. 

‘ Bobu Lai V. Nanku Bam (1894), 
22 Calc. 339, at p. 343. 

* Multwami v. Mvititkumarasami 


(1892), 16 Mad. 23. 

• AntSf p. 373. 

® Naraini Kuar v. Chandi Din 
(1886), 9 AU. 467; Ram Singh 
(Bhyah) v. Ugur Singh (Bhydh) 
(1870), 13 M. 1. A. 373, at p. 390 ; 
6 B. L. R. 293 ; at p. 302; 14 W. R. 
P. C. 1, at p. 3. See Butcheputty 
Dull Jha V. Bajunder Narain Bae 
(1839), 2 M. 1. A. 133 (a Mithila 
case); Ooolah Sing (Xooer) v. Boo 
Kurun Sing (1871), 14 M. I. A. 176 • 
10 B. L. R. 1. 
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para. 1, which contains all that is said in the Mitakshara with 
regard to what landhus inherit, is as follows : — 

1. “On failure of Gentiles, the cognates are heirs. Cognates 
are of three kinds ; related to person himself, to his father, or 
to his mother as is declared by the following text. ‘ The sons 
of his own father’s sister, the sons of his own mother’s sister, 
and the sons of his own maternal uncle, must be considered as 
his own cognate kindred. The sons of his father’s paternal 
aunt, the sons of his father’s maternal uncle, must be deemed 
his father’s cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons of 
his mother’s maternal uncle must be reckoned his mother’s 


cognate kindred.’ ’’ ^ 

This enumeration is only illustrative and is not exhaustive.® 

The following propositions have been laid down by Pundit ^ndh»u who 
Bajkumar Sarvadhikari ® : — mhent. 

“ I. A bandhuis a cognate sapinda within four degree.s count- 
ing (1) from the deceased himself, in ascent or descent ; (2) from 
any one of tiie four immediate ancestors of the deceased.’’ * 

“ II. The«right of inheritance accrues to a bandhu if the Sapinda 
late owner and the person claiming the heritable right were b^***** 
related as sapindas to each other, either directly through 
themselves or through their mothers or fathers. 

“ In other words, a heritable bandhu is a cognate sapinda 
within four degrees, counting from — 

“ 1. The deceased in ascent or descent. 


“ 2. Deceased’s paternal ancestor within four degrees. 
“ 3. Deceased’s maternal ancestor within four degrees. 


^ See Amrita Kumari Debi v. 
Lakhinarayan ChuckerbuUy (1868), 2 
B. L. R. F. B. 28, at p. 37 ; 10 W. R. 
F. B. 76, at p. 77, 

• Gridftan hall Boy v. Bengal 
Government (1868), 12 M. I. A. 448 ; 
1 B. L. R. P. 0. 44 ; low. R. P. C. 31 ; 
Muthuswami Muduliyar v. Sunam- 
hedu Mvihukvmaraswami Mvddliyar 
(1896), 23 1. A. 83 ; 19 Mad. 405 ; 
Amrita Kumari 2)e6i v. Lakhinarayan 
Chuckerbvtty (1868), 2 B. L. R. F. B. 
28; 10 W. R. F. B. 76; Umaid 
Bahadur v. Udoi Chand (1880), 6 


Calc. 119 ; 6 C. L. R. 500 ; Bobu Lai 
V. Nanku Bam (1894), 22 Calo. 339, 
at p. 344 ; BatnoAvbbu Chetti v. 
Ponnappa Chetti (1882), 5 Mad. 69. ^ 

® “Hindu Law of Inheritance,*' 
pp. 703-707. 

* The word “ ancestors ” indudes 
here : (1) ancestors of the deceased 
ex parte paternd ; (2) ancestors of the 
deceased ex parte maternd; (3) an- 
ce&tors of the father of the deceased 
ex parte maternd ; (4) ancestors ot 
th€> mother of the deceased ex parte 
nitdema. Ibid., p. 704. 
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“ 4. Deceased’s father’s maternal ancestor within four 
degrees. 

“ 5. Deceased’s mother’s maternal ancestor within four 
degrees. 

“ N.B. — The word ‘ five ’ is to be substituted for * four ’ 
in the case of father’s handhus. If the deceased or his ancestor 
be related through father’s mother, thenjfive degrees instead of 
four should be counted in both directions. Thus grandson’s 
daughter’s grandson is related to the deceased (or his paternal 
ancestor) through father’s mother.” 

“ III. Buie of exclusion : — 

“ 1. The cognate descendant of each of these classes is 
excluded from inheritance when (i.) the deceased or (ii.) the 
deceased’s ancestor does not belong to — 

” (a) His maternal grandfather’s line. 

” (6) ffis father’s ditto. 

” (c) His mother’s ditto. 

“ 2. Cognate ascendant of the deceased is excluded from 
inheritance when he does not belong to — t 

” (a) The deceased’s maternal grandfather’s line. 

” {b) The deceased’s father’s ditto. ^ 

** (c) The deceased’s mother’s ditto.” 

A sapinda to be capable of inheriting must be so related to 
the late owner, that the late owner was also liis sapinda either 
directly or through his father or mother, or in other words the 
sapinda relationship must be mutual.^ 

Among gotraja sapindas, fiapindaship is always mutual, but this is not 
always tho case amongst handhus. In Ummd Bahadur v. Udoi Chand^ 
we find the following : Take for illustration ; — 

f 

A 

B C 

I 

D 

I 

E 

I 

F 


^ As to the father’s maternal grand- 
mother’s line, see post, p. 385. 

‘ Bobu Led v. Nanku Ram (1894), 
22 Calc. 339, at p. 344; Umatd 
Bahadur v. Vdoi Chand (1880), 6 Calc. 


119, at pp. 127, 128 ; 6 C. L. R. 500, 
at p. 515 ; Sarvadhikari’s “ Hindu 
Law of Inheritance,” p. 698. 

» (1880), 6 Calc. 119; 6 C. L. R. 
500 
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A is the common ancestor, B, his son, is the propositus. C, a daughter 
of A ; D, her daughter, both dead ; E is the son of D and has a son F. 
Now B and £ are sapindas to each other, but not B and F. Although 
F is ” B’s sapiTida being ‘‘ within six degrees of the common ancestor, yet 
B, not being a descendant of the line of the maternal grandfather, either of 
F or of his father and mother,” is not F’s aapinda, and therefore, ” they 
are not sapindas to each other ; but B being a sapinda of £ through his 
mother they are sapindas of each other.” 

Mr. J. C. Ghose ^ makes the following remarks as to this decision : — 
“ The decision proceeds upon a misfipprehension of the meaning of the 
word * sapinda,^ gives a new definition of it, and then defines handhus 
as being sapindas who are descendants of the line of the maternal grand- 
father or of the father’s or mother’s maternal grandfather. There is, 
I am afraid, no foundation either in the Smritis or in the commentaries 
for this position according to which the descendants of the mother’s 
maternal grandfather’s daughter’s daughter, who are removed by three 
gotras, should be sapindas and handhus^ and not the father’s maternal 
grandmother’s brother.” 

Bandhiis are of three kinds, taking the inheritance in order, 
viz. : — 

(a) The cognate kindred of the deceased. These are called 
Atma handhus. 

{b) His father’s cognate kindred. These are called Pitri 
handhus. 

(c) His mother’s cognat e^kindred.^ These are called Matri 
handhus. 

Some of these handhus included in the Mitakshara system are not heirs 
according to the Bengal system.^ 

I. All atma handhus precede pitri handhus, and all pitri 
bandhits precede matri handhus A 

II. In. each of these classes as between cognates related 
through the father of the deceased and those connected through 
his mother, preference is gi^en to those related through his 
father.® 

III. Subject to the above, the nearer line excludes the more 
remote.® 


1 ” Hindu Law,” 2nd ed., p, 162. 

‘ ” Mitakshara,” chap. ii. s. vi 
para. 2. 

* See Mayne’s “ Hindu Law,” 7th 
ed., pp. 696, 69b. 

• “ Mitalrahara,” chap. ii. s. vi. 
para. 2 • Muthuswami Mvdaliyar v. 
Svnamhedu MvJthuhumara8wami( 1 896), 

H.L. 


23 1. A. 83 ; 19 Mad. 406 ; Appandai 
Vathiyar v. BagvhaliMudaliyar (1910), 
33 Mad. 639. 

* Sundrammal v. Rangaaami Mu~ 
daliar (1894), 18 Mad. 193. 

® Balusami Pandithar v. Narayana 
Bciu (1897), 20 Mad. 342 ; Krishna 
Ayynngar v. Venhaiaraina Ayyangar 

2.G 


Kinds of 
handhus. 


Order of 
sucoessior 
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Thus the son of a sister's son comes before the son of a maternal uncle.^ 

IV. Subject to the above rules preference is to be given to 
^ fhe claimant, between whom and the stem there intervenes 
one female link, to that claimant who is separated from the 
stem by two such links.^ 

Thus a daughter’s son’s son will be preferred to a daughter’s daughter’s 
son,® 

This ground of distinction in favour of a person will not apply when 
he competes with one of a nearer line.^ 

The intervention of two females in the line of inheritance is not a bar.® 

The following order of succession is to be found in Dr. 
Jogendranath Bhattacharya’s “ Hindu Law,” ® and Pundit 
Eajkumar Sarvadhikari’s “ Hindu Law of Inheritance.” ’ 

The decision in Muttasami v. Muttuhuinarasami ® points out instances 
in which that order is inconsistent with the “ Mitakshara,” but the lists 
given by ^ose authors are most valuable and complete. 

In regard to the succession of cognates, there is no difference between 
the rules laid down in the “ Mitakshara ” and the “ Mayukha.” ® 

■Order of Atma bandhus are (1) related through daughters of the 

At^handhw, family, (2) related through the mother of the deceased. 

The former class come first. Of them the descendants of 
the deceased are preferred. 

We have seen that the daughtoi’s son, although a handhu, has a special 
place among the gotraja sapindasy* 

Following the above rules, the order of inheritance is as 
follows : — 


(1905), 29 Mad, 116 ; Muttummi v. 
MtUtukumaraeamt (1892), 16 Mad. 
23, at p. 30 (affirmed on appeal 
<1896), 23 I. A. 83 ; 19 Mad. 405). 

1 Balusami PaTidithar v. Narayana 
Ran (1897), 20 Mad. 342. ^ 

■ Tirumalachariar v. Andal Ammal 
(1907), 30 Mad. 406. 

» Ibid. 

• Krishna Ayyangar v. Venkata- 
rama Ayyangar (1905), 29 Mad. 115. 

‘ Parol Bapalal Sevakram v. Mehta 
Harilal Surajram (1894). 19 Bom. 
631, at p. 634; Vmaid Bahadwr v. 


Udoi Gkand (1880), 6 Calc. 119 ; 6 
C. L. R. 600 ; Venkatagiri v. Chandru 
(1899), 23 Mad. 123 ; Krishna Ay- 
yangar V. Venkatarama Ayyangar 
(1905), 29 Mad. 115. 

® 2nd ed., pp. 460-462. 

^ Pp. 707 ef seq. 

• (1892), 16 Mad. 23; affirmed on 
appeal (1896), 23 1. A. 83; 19 Mad. 
405. 

• Parot Bapalal Sevakram v. 
Mehia Harikd Surajram (1804), 19 
Bom. 631. 

Ante, p. 373. 
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S 0 IU 8 of 
d«lightei8 of 
the family. 

The handhus of the deceased connected with him through his father 
have preference over those connected through bis mother. ^ 

A step-sister’s son is entitled to inherit.® 

4. Brottier’s daughter’s son.^ 

5. Brother’s son’s daughter’s son. 

6. Father’s father’s daughter’s son.^ 

7. Father’s father’s son’s daughter’s son. 

8. Father’s father’s son’s son’s daughter’s son. 

According to both Dr. Jogendranath Bhattacharya,® and Pundit 
Rajkumar Sarvadhikari,’ the great grandfather’s daughter’s son® will 
next succeed as an atma handhu, but he is described in the “ Mitakshara ” 
as a pitri bandhu,^ and has therefore been held to be such.'® It would 
follow that the great grandfather’s son’s daughter’s son," the great grand- 
father’s son’s son’s daughter’s son,'® the great great grandfather’s daughter's 
son.'® and hiw son’s daughter’s son and son’s son’s daughter’s son ' ® cannot 


Sons of Daughters of the Family, 

1. The son’s daughter’s son. 

2. The son’s son’s daughter’s son. 

8. Sister’s son.^ 


' Amrita Kumar i D^hi v. Ltxkhi- 
narayan Chvckerbutty (1868), 2 B. L. 
R. F. B. 28 ; 10 W. R. F. B. 76 ; 
Chelikani Tirupati Royaningaru v. 
Vencata Gopala Narasimha Ran Ba- 
hadur {Rajah Suranent) (1871), 6 
Mad. H. C. 278 ; Srinivasa Ayyangar 
V, Rengammi Ayyangar (1879), 2 
Mad. 304 ; Raghunath Kuari v. 
Munnan Misr (1897), 20 All. 191 ; 
Naraini Kuar v. Chandi Din (1886), 
9 All. 467 ; Lak^hmanammal v. 
Tiruvengada Mudali (1882), 5 MeAl. 
241. For a history of the vindica- 
tion of the right of 'a sister’s son to 
succeed as a handhu, see Mayne’s 
“ Hindu Law,” 7th ed., pp. 780-783. 
The qtiestion was treated as an open 
one in Kurun Sing (Rao) v. Mahmed 
Fyz Alt Khan {Nawah) (1871), 14 
M. I. A 187, at p. 195 ; 10 B. L. R. 
P. C. 7.atpp.9. 10. 

• Saguna v. Sadaahiv (1002), 26 
Bom. 710, at p. 716; 4 Bom. L. R. 
527. 

® SMa^aya v. KyUtaa (1891), 16 
Mad. 3(K); Sreenarain Rat v. Bhya 


Jha (1812), 2 Ben. Sel. R. 33 (new 
edition, 29) ; see ante, pp. 376, 377. 

* Doorga Bibee Mussamut v. Janaki 
Pershad (1872), 10 B. L. R. 341 ; 18 
W. R. C. R. .331. 

® “Mitakshara,” chap. ii. s. vi. 
para. I ; ante, p. 383 ; T dhaldai 
Kumri v. Gaya Pershnd Saku (1909), 
3^i Calc. 214; 14r. W. N. 443. 

® “ Hindu Law,” 2nd ed., p. 460. 

^ “ Hindu Law of Inheritance.” 
p. 71,3. 

« Post, p. 391. 

® Ante, p. 383. 

'® Muthuswami Mudaliyar v. Su- 
nambedu MMukumnrasjoami Mudali’- 
yar (1890), 23 I. A. 83; 19 Mad. 
405; S. C. in court below (1892), 
16 Mad. 23; Krishna Ayyangar v. 
Venkatarama Ayifangar (1905^, 29 
Mad. 115. 

" Post, p. 391. 

Ibid. 

'® Post, p, 392. 

Ibid, 

Ibid, 
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be classed as aima handhus although they are so classed by those two 
authors. 


Sons of Daughter's Sons of the Family. 

Next come, according to Dr. Jogendranath Bhattacharya ^ 
and Pundit Eajkumar Sarvadhikari,* those of the atma handhus 
ex parte paternd to whom the deceased was a pitri bandhu, 
viz . — 

9. Daughter’s son’s son ® and 

10. Son’s daughter’s son’s son. 

Here Pundit Rajkumar Sarvadhikari inserts the son’s son’s daughter’s 
son’s son.* 

11. Father’s daughter’s son’s son.® 

The sister’s son’s son’s son is not an heir.° 

12. Brother’s daughter’s son’s son. 

13. Father’s father’s daughter’s son’s son. 

14. Father’s father’s son’s daughter’s son’s son. 

Tho above two learned authors also include here the fallowing, viz. 
the great grandfather’s daughter’s son’s son,’ great grandfather’s son’s 
daughter’s son’s son,® the great great grandfather’s daughter’s son’s son,® 
and great great grandfather’s son’s daughter’s son’s son,^® but having 
jegard to what has been held with regard to the great grandfather’s 
daughter’s son,^^ it seems to be impossible to place these among the atma 
handhus. 


Sons of Daughter's Daughters of the Family, 

Next come, according to Dr. Jogendranath Bhattacharya 
and Pundit Eajkumar Sarvadhikari,^® those of the atma 
handhus ex parte paternd to whom the deceased was matri 
handhUj viz. — 


* Hindu Law,” 2nd ed., p. 460. 

® Hindu Law of Inheritance,” 
p. 714. 

® Tirumalashariar v. Andal Ammal 
(1907), 30 Mad. 406 ; Kribhmxyya v. 
Pichanma (1887), 11 Mad. 287 ; 
i^hccifjarat Ktiari v. Bhagwati Prasad 
(1895), 17 All. 623. 

* “ Hindu Law of Inheritance,” 
p. 714. 

* Balusami Pandiihar v. Narayana 


Rau (1897), 20 Mad. 342. 

® Lo^i V. Miihahai (1900), 2 Bom. 
L. R. 842. 

’ Posty p. 392. 

« Ihid, 

« Ibid, 

Ibid, 

Ante, p. 387. 

“ “ Hindu Lnu,” 2nd ed., p. 460. 
“ ” Hindu Law of Inheritance,” 
p. 714. 
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15. Daughter’s daughter’s son.^ 

16. Son’s daughter’s daughter’s son. 

17. Father’s daughter’s daughter’s son.® 

18. Father’s son’s daughter’s daughter’s son. 

19. Grandfather’s daughter’s daughter’s son.® 

20. Grandfather’s son’s daughter’s daughter’s son. 

The last-named authors also include in the same class the following* 
viz. great grandfather's daughter's daughter's son,^ great grandfather's 
son's daughter's daughter's son,^ the great great grandfather's daughter's 
daughter's son,” and the great great grandfather's son's daughter's 
daughter's son,^ but having regard to what has been held with regard 
to the great grandfather's daughter's son, it seems impossible to place 
these among the atma hanihm. 


We now come to the aima handhus ex parte maternd. 

21. Mother’s father.® 


Atma bandhua 
ex parte 
rnaterm. 


Then come first those to whom the deceased is atma bandhu To whom 


ex parte paternd, viz. — 

22. Mother’s brother.® 


deceased was 
atma bandhu 
ex paxte 
patemd. 


23. Mother’s brother’s son.^® 


In a Jain^case (Appandai Vathiyar v. Bcugvbali Mvdaliyar (1910), 311 
Mod. 439) the Madras High Court on the authority of the **Smiiti 
Chandrika” (ante, p. 14), chap.®xi. s. 6, para. 15, the “Sarasvati Vilasa” 
{ante, p. 15), para. 595, and the Vyavahara Mayukha (ante, pp. 16, 16), 
chap. iv. 8. 9, para. 22, preferred the mother's sister’s son to the 
mother's brother's son. The question depends upon whether the persons 
named in those texts and in the above para, of the ^^Mitakshara" take in 
the order named. If they do, and they apparently do so, the above 
decision is applicable wherever the Mitakshara system applies. 


TirwmxLla>chairiar v. Andal Ammal 
(1907), 30 Mad. 406 ; Ajvdhia v. 12am 
Sumer Mieir (1909). 31 All. 454; 
Ramphat Thakur v. Pan Mali Padmn 
(1910), 32 All. 640. 

* TJmaid BaTiadur.v. Udoi Chand 
(1680), 0 Calc. 119 ; 6 C. L. 500. 

* Parot Bapalal Sevakram v. Mehta 
Harilal Surajram (1894), 19 Bom. 631 ; 
Venkatagiri v. Chandru (1899), 23 
Mad. 123 ; Krishna Ayyangar v. 
Venkaiarama Ayyangar ( 1906), 29 Mad. 
115. 

« Post, p. 392. 

* /6fd. 

* Ibid. 

’ Ibid. 

* Chinnammal v. Venkatachala 
(1891), 15 Mad. 421. 


® MvXhuswami MudaUyar v. &’u- 
namhedu Muihuhwmarasvfami Mudali- 
yar (1896), 23 1. A. 83; 19 Mad. 
405 ; “ Viramatrodaya ” (G. C. Sir- 
car's translation), p. 200, referred to 
in Qridhari Lall Roy v. Bengal 
Government (1868), 12 M. 1. A. 448, 
at pp. 466, 467 ; 1 B. L. R. P. C. 44, 
at pp. 62, 63 ; 10 W. R. P. C. 31, at 
p. 34; Saguna v. Sadashiu (1902), 
26 Bom. 710 ; 4 Bom. L. R. 527 • 
Narasimma v. ManganMiud (1889), 13 
Mad. 10; Mohandas v. Krishnabai 
(1881), 5 Bom. 597. 

“ Mitalwhara,” chap. ii. s. vL, 
para. 1 ; ante, p. 363 ; Balusami 
Pandithar v. Narayana Sau (1897), 
20 Mad. 342. 
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To whom 
deceased was 
atma handhu 
ex parte 
maternd. 


24. Mother’s brother’s son’s son. 

(25. Mother’s father’s father.^) 

26. Mother’s father’s brother. 

27. Mother’s father’s brother’s son. 

28. Mother’s father’s brother’s son’s son.^ 

(29. Mother’s grandfather’s father.) 

30. Mother’s grandfather’s brother. 

31. Mother’s grandfather’s brother’s son. 

32. Mother’s grandfather’s brother’s son’s son. • 

Dr. Jogeiidranath Bhattacharya ^ adds here the groat great grandson 
of the mother’s father, mother’s father’s father and mother’s father’s 
father’s father in order. These are placed by Pundit Rajkumar Sarvad- 
hikari ^ after the maternal grandfather’s grandson’s daughter’s son.^ 

Then come atma bandhus ex parte maternd to whom the 
propositus is atma handhu ex parte maternd. 

They argali daughter’s sons. 

33. The mother*s sister’s son.® 

34. The maternal grandfather’s son’s daughter’s«»son. 

35. The maternal grandfather’s son’s son’s daughter’s son. 

Then, according to Pundit Kajbumar Sarvadhikari, come — 

36. Maternal grandfather’s great great grandson. 

37. Maternal groat grandfather’s great great grandson. 

38. Maternal great great grandfather’s great great grandson. 

As to Dr. Jogendranath Bhattacharya’s view, see above. 

Then, according to Dr. Jogendranath Bhattacharya ^ and Pundit 
Bajkumar Sarvadhikari,^ follow in the same class the daughter’s son, 
son’s daughter’s son and son’s son’s daughter’s son of the maternal great 
grandfather,^ and the daughter’s son, son’s daughter’s son and son’s son’s 
daughter’s son of the maternal great great grandfather, but as the first 
of these is mentioned in the '' Mitakshara ” as a matri handhu it follows 
that the subsequent ones also are matri bandhus. 


^ See Krishnayya v. Pichamma 
(1887), 11 Mad. 287. 

* RiUnasvbbu CJietti v. Ponmppa 
Chetti (1882), 5 Mad. 69. 

® ‘‘ Hindu Law,” 2nd ed., p. 460. 

* ** Hindu Law of Inheritance,” 
p. 716. 

® Below. 

^ Oumsh Chunder Roy v. Nil Komul 
Roy (1874), 22 W. R. C. R. 2b4; 
Chamanlal Maganlal {Sha) V. Doshi 


Oarteah Motichand (1004), 28 Bom. 453 ; 
6 Bom. L. R. 4^ ; see Mohandas 
V. Krishnahai (1881), 6 Bom. 567 ; 
Appandai Vathiyary. BagubaliMvda~ 
hyar (1910), 33 Mad. 439, ante, p. 389. 

’ “ Hindu Law,” 2nd ed., p. 400, 

* “ Hindu Law of Inheritance.” 
p. 716. 

• Poet, p. 393. 

Ibid. 

^ Ante, p. 383. 
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Then come the aima bandhus ex parte matemd to whom the whom 

^ deceased was 

deceased was pitri baridhu. pitri handhu. 

They are all sons of daughter’s sons. 

39. Mother’s sister’s son’s son.* 

40. Mother’s brother’s daughter’s son’s son. 

Then follow in the same class, according to Dr. Jogendranath Bhatta- 
charya^ and Pundit Rajkumar Sarvadhikari,^ daughter’s son’s sons,* 
and son’s daughter’s son's sons ^ of the maternal great grandfather, and 
the daughter^ son’s son,® and the son’s daughter’s son’s son ’ of the 
maternal great great grandfather. As the maternal great grandfather’s 
daughter’s son is mentioned in the “ Mitakshara ” as a matri handhu,^ 
it follows that his son, and consequently those following his son, are not 
atma bandhus. 

Then follow the atma bandhus ex parte maternd to whom To whom 

^ dooeascd waa 

the deceased was matri bandhu. matri bandhu. 

These are sons of daughters’ daughters. 

41. Mother’s sister’s daughter’s son. 

42. Mother’s brother’s daughter’s daughter’s son. 

Then follow in the same class, according to Dr. Jogendranath Bhatta- 
charya ® and Pundit Rajkumaj Sarvadhikan,^® the daughter’s daughter’s 
son and son’s daughter’s daughter's son of the maternal great grandfather, 
and of the maternal great groat grandfather,^^ but as the son of the 
maternal great grandfather’s daughter is classed as a matri handhu,^^ it is 
apparent that the daughter’s daughter’s son of such maternal great 
grandfather and the others cannot bo classed as atma bandhus. 

We next come to the pitri bandhus. The list will apparently Pitri bandhus. 
commence with those already referred to,^® viz. — 

43. Great grandfather’s daughter’s son.^^ 

44. Great grandfather’s son’s daughter’s son.^® 

45. Great grandfather’s sen’s son’s daughter’s son. 


^ Vtjlt{Bat) V. Prahhalahshmi {Bai) 
(1907), 9 Bom. L. R. 1129. 

2 “ Hindu Law,” 2nd ed., p. 460. 

* ** Hindu Law of Inheritance,” 
p. 716. 

t Post, p. 393. 

Ibid. 
e Ibid. 

7 Ihid. 

8 Ante, p. 383. 

• " Hindu Law,” 2nd od., p. 461. 

“Hindu Law of Inheritance,” 
p. 716. 


Post, p. 393. 

ArUe, p. 383. 

Ante, pp. 387, 388. 

Ante, p. 387. “ Mitakshara/* 

chap. 11 . R, vi. para. 1 ; MMusvpami 
Mudahyar v. Sunambedu Muthuku- 
maraswami Mudahyar (1896), 23 
I. A. 83; 19 Mad. 405; S. C. in 
court below (1892\ 16 Mad. 23. 
See Krishna Ayyangir v.Venkatarama 
A'fyangar (1905), 29 Mad. 615. 

See K. Kissen Lala v. JavaUah 
Prasad Lala (1867), 2 Mad. H. C. 346. 



892 


PITBI BANOHUS. 


[chap. XI. 


Those to 
whom 

deceased was 
tUma handhu 
ex parte 
paiemd^ 


Those to 
whom 

deceased was 
atma handhu 
ex parte 
matemd. 


46. Great great grandfather’s daughter’s son. 

47. Great great grandfather’s son’s daughter’s son. 

48. Great great grandfather’s son’s son’s daughter’s son.^ 

49. Great grandfather’s daughter’s son’s son.* 

50. Great grandfather’s son’s daughter’s son’s son. 

51. Great great grandfather’s daughter’s son’s son. 

52. Great great grandfather’s son’s daughter’s son’s son. 

53. Great grandfather’s daughter’s daughter’s son. 

54. Great grandfather’s son’s daughter’s daughter’s son. 

55. Great great grandfather’s daughter’s daughter’s son. 

56. Great great grandfather’s son’s daughter’s daughter’s son. 

Then follow the pitri bandhus to whom the deceased was 

atma handhu ex parte paternd. 

57-59. The son,* grandson, and great grandson of the 
father’s maternal grandfather. 

60-62. The son, grandson, and great grandson of the father’s 
maternal ^reat grandfather. 

63-65. The son, grandson, and great grandson of the father’s 
maternal great great grandfather. • 

At this point Dr. Jogendranath Bhattacharya * puts in* the great groat 
grandson of the father’s three maternal “hncestors in order, but according 
to Pundit Rajkumar Sarvadhikari ® they would apparently come after the 
grandson’s daughter’s son of the father’s maternal great great grandfather.” 

Then follow the pitri bandhus to whom the deceased was 
atma handhu ex parte maternd. 

66-68. The daughter’s son, the son’s daughter’s son, and the 
grandson’s daughter’s son of the father’s maternal grandfather. 

69-71. The daughter’s son, the son’s daughter’s son, and 
the grandson’s daughter’s son o{ the father’s maternal great 
grandfather. 

72-74. The daughter’s son, the son’s daughter’s son, and 
the grandson’s daughter’s son of the father’s maternal great 
great grandfather. 

' Manik Chand Oolecha v. Jagat * Qridhari Lall Roy v. Bengal 
BeRani Prankumari Bibi (1889), 17 Oovemment (1308), 12 M. I. A. 448; 
Calc. 518. 1 B. L. R. P. C. 46 ; 10 W. R. P. C. 

* JSethurama v. Ponnammal (1888), 31. 

12 Mad. 166 ; Chamanlal Maganlal * ** Hindu Law,” 2nd ed., p. 401. 

{8ha) V. Doahi Oanesh Motichand * ” Hindu Law of Inheritance,” 

(1904), 28 Bom. 463 ; 0 Bom. L. R. p. 717. 

400. ® See below. 
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75, 76, 77. Great grandson of father’s mother’s father, of 
his father, and of his grandfather. 

Now come the pitri handhus to whom the deceased was 
pitri handhu, viz. — 

78, 79. Daughter’s grandson, and son’s daughter’s grandson 
of the father’s maternal grandfather. 

80, 81. Daughter’s grandson and son’s daughter’s grand- 
son of the father’s maternal great grandfather. 

Then coijie the pitri handhus to whom the deceased was 
ma<n handhu, viz. — 

82, 83. Daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the father’s maternal grandfather. 

84, 85. Daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the father’s maternal great grandfather. 

Then come the matri handhus. They apparently commence 
with those who have been before referred to,^ viz. — 

86-88. The daughter’s son, son’s daughter’s son, and son’s 
son’s daughter’s son of the maternal great grandfather. 

89-91. Toe daughter’s son, son’s daughter’s son, and son’s 
son’s daughter’s son of the maternal great great grandfather. 

92, 93. The daughter’s sdta’s son, and son’s daughter’s son’s 
son of the maternal great grandfather. 

94, 95. The daughter’s son’s son and son’s daughter’s son’s 
son of the maternal great great grandfather. 

96, 97. The daughter’s daughter’s son and son’s daughter’s 
daughter’s sou of the maternal great grandfather. 

98, 99. The daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the maternal great great grandfather. 

Then come the matri handhus to whom the deceased was 
pitri handhu ex parte patemd, viz. — 

100-103. The mother’s maternal grandfather, his son, 
grandson,^ and great grandson. 

104-107. The mother’s maternal great grandfather, his sou. 
grandson, and great grandson. 


Tho«e to 
whom 

deceased was 
pitri bcmdhu* 


Those to 
whom 

deceased was 
matri handhu. 


Matrthandhua 


Those to 
whom the 
deceased was 
pitrt handhu 
ex part 
patemd. 


Here Dr. Jogendranath Bhattaoharya ’ places the great great grand- 
son of the mother’s maternal grandfather and great grandfather^ but 


^ Ante, pp. 390, 391. para. 1 ; ante, p. 383. 

• “ Mitakshara,” chap. ii. s. vi. * “ Hindu Law,” 2nd ed., p. 461. 
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Those to ♦ 
whom 

deceased was 
alfiKt batidhu 

siP •paH€ 
matemd. 


Those to 
whom de- 
ceased was 
pitri handhu. 


Those to 
whom de- 
ceased was 
main handhu. 


Sister in 
Bombay 
Fiesidenoy. 


according to Pandit Bajkumar Sarvadhikori ^ they will apparently come 
after the daughter's son of the mother's maternal great grandfather.^ 

Then come the matri handhus to whom the deceased was 
cdma handhu ex parte maternd, viz. — 

108-110. The daughter’s son,* the son’s daughter’s son, 
and the grandson’s daughter’s son of the mother’s maternal 
grandfather. 

111-113. The daughter’s son, the son’s daughter’s son, 
and the grandson’s daughter’s son of the mother’s maternal 
great grandfather. 

Then apparently follow * — 

114, 115. The great great grandson of the mother’s maternal 
grandfather and great grandfather. 

Then follow the matri handhus to whom the deceased was 
pitri handhu, viz. — 

116, 1J7. The daughter’s grandson, and son’s daughter’s 
grandson of the mother’s maternal grandfather. 

118, 119. The daughter’s grandson and son’s daughter’s 
grandson of the mother’s maternal great grandfather. 

Then follow the matri handhus to whom the deceased was 
matri handhu, viz. — * 

120, 121. The daughter’s daughter’s son, and son’s 

daughter’s daughter’s son of the mother’s maternal grand- 
father.® 

122, 123. The daughter’s daughter’s son, and son’s 

daughter’s daughter’s son of the mother’s maternal great 
grandfather. 

Female Heirs in Bombay. 

In the Bombay Presidency a sister is treated as a gotraja 
sapinda,^ and inherits after the paternal grandmother and 


1 “ Hindu Law of Inheritance,” 
p. 717. 

■ Below. 

B Mitakshara,” chap, n, s. vi. 
para. 1. 

* Above, 

* As to these however, see Qhose's 
Hindu Law,” 2nd ed., p. 152, arUe, 

p. 385. 

* In Lallubhai Bapubhai v. ManJcu- 


vofbai (1876), 2 Bom. 388, at p. 421, 
West, J., says ; “ It seems to me that 
he (Nilakantha in the ‘Vyavahara 
Mayukha ’) introduces her rather on 
the ground of sapindaakip than of 
gotraahip, but calls to his aid a quib- 
bling play upon the term ‘ gcftra ' as 
a make- weight.” See Oandhi Ma^ 
ganlal v. Jadab (Bat) (1899), 24 Bom. 
192, at p. 213 ; 1 Bom. L. R. 674. 
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before the paternal grandfather, whether the case be governed 
by the “ Mitakshara ” ^ or by the “ Mayukha,” ® except where 
there is an invariable and ancient custom to the contrary,* 

She comes before a half-brother,^ and after a brother’s 
son.® In cases governed by the “ Mitakshara,” where the 
competition is between her and a half-brother’s son,® the 
latter is entitled to preference over her as heir,^ but it would 
be otherwise in cases governed purely by the “ Vyavahara 
Mayukha.” \ 

She comes before a father’s brother’s son ® or his son,*^® a stepmother,^ ^ 
a brother’s widow, an uncle’s widow, or a more remote male relative.^* 

The fact that another heir has intervened between the last male holder 
and the sister does not exclude the right of the sister.^® 

Half-sisters apparently succeed after half-brothers.^® 

They take before a stepmother, a paternal uncle,^’ or a paternal uncle’s 
widow. 

An unendowed sister has no prior right over an endowed sister, such 
as an unendowed daughter has over an endowed daughter.^® 

In the Bombay Presidency sisters take absolute estates in 
severalty, antj not as joint tenants.®® 


^ Bhagwan VHhoba v. Waruhai 
(1908), 32 Bora. 300 ; 10 Bom. L. R. 
389. 

“ “ Vyavahara Mayukha,” chap, 
iv. 8. viii. para. 19 ; Venayeck Avun- 
drow v. Luxumeehaee (1864), 0 M. I, A, 
520 ; 3 W. R. P. C. 41 ; S. C. in 
court below (1861), 1 Bom. H. C. 
117 ; Sakharam Sadaskiv Adhikan v. 
SiMai (1879),- 3 Bom. 363. 

* Sakhtram Sadaskiv Adhikari v. 

Sitahai (1879), 3 Bom. 353. • 

• Sakharam Sadaskiv Adhikari v. 
Sitahai (1879), 3 Bom. 353. 

® Midji Purshotum v. Cursandas 
Natha (1900), 24 Bom. 563 ; 2 Bom. 
L. B. 721. 

• Ante, p. 375. 

^ Bhagwan Vithaha v. Warvhai 
(1908), 32 Bom. 300 ; 10 Bora. L. R. 
389. 

* Bhagwan Vithdba v. Warvbai 
(1908), 32 Bom. 300 ; 10 Bom. L. B. 
389 ; Sakharam Sadaskiv Adhikan v. 
Sitahai (1879), 3 Bom. 353. 

’ Venayeck Anundrow v. Lwxumee^ 
haee (1864), 9 M. 1. A. 520 ; 3 W. R. 


P. C. 41 ; Lakshmi v. Bada Nanaji 
(1879), 4 Bom. 210. 

Bu uv. iC/wrtc/w(1879),4Bom.214. 
Lakshmi v. Dada Nanaji (1879), 
4 Bom. 210. 

Budrapa v. Irava (1903), 28 Bom. 
82 ; 5 Bom. L. R. 676. 

Mahavtaj[ta v. Nilgangawa (1879), 
3 Bom. 368 note. 

Dhondv Qurav v. Qangahai (1879), 

3 Bora. 369. 

“ Ihid, 

West and Biililer (2nd ed., p, 
186) place them immediately after 
whole siHters, see Mayno’s “ Hindu 
Law,” 7th ed., p. 720 ; but this would, 
in cases governed by the “ Mayukha,” 
place them before half - brothers 
(above). 

Trikam Purshottam v. Natha Daji 
(l911),36Bom.l20; 13 Bom.L.R.863. 
Kesserhai v. Valab Raoji (1879), 

4 Bora. 188. 

Bhagirthibai v. Baya (1881), 5 
Bom. 264. 

*0 Rindabai v. Anacharya (1890), 
15 Bom. 206. 


Sisters of the 
half blood. 
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The position of other females born in the family is by no 
family. means clear. 

It is argued that the text of the ‘‘ Mayukha,” ^ which supports the 
right of the sister on the ground that “ Being begotten in her brother's 
family (goira) she possesses the quahhcations of a gotraja^' can be applied 
by parity of reasoning to the daughters of all gotraja sapindcis, but the 
right of a sister is expressed,^ and with the exception of a daughter and 
sister no female bom in the family is placed among the gotraja eapindas.^ 
There is some authority * that they are heirs. In one case * the father's 
half-sister was preferred to the mother's brother. There is no authority 
showing their exact position (if any) amongst the handhus. * In the absence 
of custom they should be placed, it is submitted, after all the handhus 
who have been enumerated. As the Hindu law does not favour an escheat, 
something may be said for this arrangement. In one case referred to in 
West and Biihler’s “ Hindu Law,” ® the sastris preferred the brother’s 
daughters to their sons. In another case a daughter’s daughter was 
treated as an heir.^ 

In the Bombay Presidency the widows of gotraja sapiiidas ® 
and of saffnanodakas ® are held to be heirs. 

Subject to the preferential rights of the persons enumerated 
in what is called the compact series of heirs, they take in the 
place occupied by their husbands, but immediately after all 
the male gotrajas who belong to the line to which their 
respective husbands belonged. 


Widows of 
gapindas. 


^ Chap. iv. 5*. viii. para. 10. 

* See LaUvhhai Bapubhai v. Manku- 
varhai (1876), 2 ilom. 388, at p, 446. 

* See Oanenh v. Waghu (1903), 27 
Bom. 610 ; 6 Bom. L. R. 681 ; Venilal 
V. Parjaram (1894), 20 Bom. 173. 

* Sec Madhavram v. Dave Tram^ 
haklal (1896), 21 Bom. 739, at p. 
744 (as to niece and grandniece) ; 
Lalluhhai Bapvbhai v. Mankuvarhai 
(1876), 2 Bom. 388, at p. 446 ; 
Tvljaram Morarji v. Mathuradaa 
(1881), 5 Bom. 662, at p. 672. 

® Sagunav. Sadaahiv Paridu (1902), 
26 Bom. 710 ; 4 Bom. L. R. 627. 

® 2nd ed., p. 207. 

’ Oangaram v. BaUia Vithdba, Bom. 
P. J. 1876, p. 31. 

® LaUvhhai Bapvbhai v. Manku- 
varhai (1876), 2 Bom. 388, at pp. 
444, 445; S. G. affirmed on appeal, 
LuUoobhng Bappoobhoy v. Cassibai 
(1880), 7 I. A. 212 ; 5 Bom, 110 ; 7 
C L. B. 445. Sec cases below, note 
12, post, p. 397, note 1. 


• Lakshmihai v. J ayram Hari ( 1 869 ) , 
6 Bom. H. C. A. C. 162. 

7.e. the list of heirs ending with 
the brother’s sons. “ Mitakshara,” 
chap. ii. s. v. para. 2 {ante, p. 376) ; 
“ Vyavahara Mayukha,” chap. iv. s. 
viii. para. 18 ; Mohandas v. Krishnabai 
(1881), 6 Bom. 597, at p. 602 ; NahaU 
chand Harakchand v. Hemcfiand 
<1884), 9 Bom, 31, at p. 34. 

i.e. the widows of males in the 
paternal grandfather’s line come afteo 
males in the same line, and similarly 
in the paternal great grandfather’s 
line, and the paternal great great 
grandfather’s line the males are 
preferred, see Rachava v. Kalingapa 
(1892), 16 Bom. 716, at pp. 719, 720 ; 
Kashibai v. Moreahvar Raghunath 
(1911), 35 Bom. 389 ; 13 Bom. L. R. 
652; Ambaidaa v. Jijibhai (1912), 14 
Bom. L. R. 261 (a Mayukha case). 

Lallvbhai Bapvbhai v. Manku- 
varbai <1876), 2 Bom. 388. as ex- 
plained by Rachava v. Kalingapa 
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We think that the preponderance of reason is in favour of holding 
that the females in each line of gotrajcLS are excluded bj any males eodsting 
in that line, within th^ limits to which gotraja relationship extends.” ^ 
Thus the sons of a paternal uncle inherit in preference to the widow of 
another paternal uncle of the deceased,^ and the paternal uncle’s son’s 
son is preferred to a paternal uncle’s widow.® The brother’s widow 
comes before a grandson of a paternal uncle. ^ 

The right of these widows must be mainly rested on the ground of 
positive acceptance and usage.” ^ It does not extend to widows of 
handhua,^ 

The rights of the following have been declared by the Courts, viz. the 
son's widow ’ (whom Balambhatta places immediately after the paternal 
grandmother), the stepmother,® brother’s widow,® brother’s son’s widow,'® 
the widow of a paternal first cousin," and a paternal uncle’s widow.'® 

As to the estate taken by such widows, see post, p. 448. 


Female Heirs in Madras. 

Although it has been held that in the Madras Presidency Female heirs 
women do not take unless they are expressly named in the 
text-books, the Madras High Court has treated certain female 
relatives as bandhus, on the ground that “ any relative who 


(1892), 16 Bonf. 716; Nahalchand 
Harakcharid v. Ucnichand (1884), 9 
Bom. 31 ; Ruasoohai v. Zoohkhabai 
(1895), 19 Bom. 707 ; Venkapa v* 
Holyawa (1873), 9 Bom. 34, note ; 
Siia Ram v. Chintaman (1002), 24 Ail. 
472, at p. 474. 

1 Rachava v. Kalingapa (1892), 16 
Bom. 716, at p. 719. 

* Ibid. 

® Kaahibai v. Moreahvar Raghu- 
nath (1911), 35 Bom. 389 ; 13 Bom. 
L. R. 552 ; Ranchod Naran v. Ajodbai 
(1907), 9 Bom. L. R. 1149. 

* Khandacharya v. Oovindacharya 

(1911), 13 Bom. L. R. 1005. ' 

® lAtlloobhoy Bappoobhoy v. Caaaibai 
(1880), 7 I. A. 212, at‘p. 237; 5 
Bom. no, at p. 124 ; 7 C. L. R. 445, 
at p. 453, S. C. in Court below (1876), 
2 Bom. 388. 

^ Vallahhdaa Jam^iadaa v. Sakarbai 
(1900), 25 Bom. 281 ; 2 Bom. L. R. 343. 

’ Roopchund Tilukchund v. Phooh 
chund Dhurmchifid (1824), 2 Borr. 
616; Jetha (Bai) v. Haribai, Bom. 
P. J. 38 of 1872. She is excluded by 
a brother or brother’s son, Viihal 
Raghunalh v. Haribayee (1871), 9 Bom. 
34 note ; Venkapa v. Holyawa (1873), 


Ibid. ; but takes before a paternal 
first cousin, Vithoiktaa Manickdaa v. 
Jeahubai (1879), 4 Bom. 219. 

® Ke^aerbai v. Valab Raoji (1879), 
4 Bom. 188, at p. 208. She comes 
before the widow of a half-brother, 
Rakhmabai v. Takaram (1886), 11 
Bom. 47, and before a paternal uncle’s 
son, Ruaaoobai v. Zoohkhabai (1895), 
10 Bom. 707. 

® Khandacharya v. Oovindacharya 
(1911), 13 Bom. L. R. 1005. She is 
excluded by a daughter, Sita Ram v. 
Chintaman (1902), 24 All. 472, and 
by a brother’s son, even if he be sepa- 
rated, Nahalchand Harakchand v. 
Hemchand (1884), 9 Bom. 31. As to 
the widow of an undivided brother, 
see Manjap'pa Hegade v. Lakahmi 
(1890), 15 Bom. 234. 

Madhavram Mugairam v. Dave 
Trambaklal Bhawaniahankar (1806), 
21 Bom. 739. 

" LvUocbhoy BappoobJ^^oy v. Casaibai 
(1880), 7 I. A. 212 ; 5 Bom. 110 ; 7 
C, L R. 445. 

Kaahibai v. Moreahvar Roghunath 
(1911), 35 Bom. 389 ; 13 Bom. L. R. 
652. 

Ante, p. 360. 
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is also a cognate may be treated as coming within the definition 
of bhinna gotra sapinda, and that the term ' sapinda ’ as used 
in chap. ii. s. vi. of the ‘ Mitakshara ’ included females.’’ ^ It 
places them, however, after all male bandhus.^ 

On the above principle the following have been held to be heirs, viz. 
sister,^ half sister,^ son's daughter,^ daughter's daughter, ° father's sister,^ 
brother’s daughter.® 

Earlier decisions negatived the claims of these women to be heirs,® 
and Mr. Mayne gives excellent reeisons for doubting the soundness of 
the decisions of the Madras High Court. So far as the “Mitakshara,” 
which is the paramount authority in the Madras Presidency, is concerned, 
the construction put upon it by the other High Courts seems the right 
one, and there is not in Madras, as in Bombay,^® an express text of a 
local authority or a custom to support the view. 

Tlie Madras system does not admit the wives of gotraja 
sapindas as heirs. 


Inheritance on Beunion, 

Both under the Mitakshara and Bengal systems of law 
there are special rules for the inheritance in case of reunion 
after partition.^^ • 

According to the Bengal school “ the reason for inheritance by a reunited 
coparcener is not spiritual benefit, bilt a quasi-contractual relation and 
affection for each other.” 


1 Balamma v, Pullayya (1894), 18 
Mad. 168, at p. 170 ; KuUi Amvml v. 
Badakriatna Aiyan (1875), 8 Mad. 
H. C. 88 ; Venkatasuhramaniam Chetti 
V. Thayarammah (1898), 21 Mad. 263, 
at p. 267, 

3 Venkata Narasimha Appa Rao 
Bahadoor (Rajah) v. Venkata Puru- 
shothama Jagannadha Qopala Row 
Bahadoor (Rajah Surenani) (1908), 
31 Mod. 321. See VeUanki Venkata 
Krishna Row (Rajah) v. Venkata 
Rama Lakshmi Narsayya (1876), 4 
T. A. 1, at p. 8 ; 1 Mad. 174, at p. 
186 ; 26 W. R. C. R. 21, at p. 22. 

> Kutti Ammal v. Radakriatna 
Aiyan (1876), 8 Mad. H. C. 88. Her 
claim is inferior to that pf her son, 
Lahthmanammal v. Tiruvengada Mu- 
dali (1882), 6 Mad. 241. 

* Kumaravelu v. Virana Goundan 
(1879). 6 Mad. 29. 

® Nallanna v. Ponnal (1890), 14 
Mad. 149. 


® Ramappa Udayan v. Arumugaih 
Udayan (1893), 17 Mad. 182. As to 
sister's daughter, see Sundrammal v. 
Rangasami Mudaliar (1894), 18 Mad. 
193. 

’ Chinnammal v. V enkatacJuzla 
(1891), 15 Mad. 421. See Nara- 
simJui v. Mangammcd (1889), 13 Mad. 
, 10 . 

* Venkatasuhramaniam Chetti v. 
Thayarammah (1898), 21 Mad. 263. 

• See cases cited in Norton’s Lead- 
ing Cases, 531. 

“ Hindu Law,” 7th cd., pp. 726 

730. 

Ante, p. 360. 

1® Ante, pp. 394, 396. 

1* Balamma v. Pvllaya (1894), 18 
Mad. 168. 

1® See ante, pp. 343, 344. 

1® Akshay Chandra Bhattacharya v. 
Bari Das Goawami (1908), 36 Calc. 
721, at p. 726 ; 12 C. W. N. 611, at 
p. 614. 
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A reunited brothfer of the whole blood has precedence over Beuaited 

brothers. 

a non-reunited brother of the whole blood, and a reunited brother 
of the half-blood has precedence over a non-reunited brother 
of the half-blood, i.e. relationship being equal, the succession 
is regulated by union. A reunited brother of the half-blood 
shares equally with a non-reunited brother of the whole blood. 

A whole brother reunited excludes a half-brother reunited, 

Le. union being equal, superior relationship rules the 
succession.^ 

Where th*ere has been a reunion, properly so called, ^ and Descendants, 
where the descendants of the persons reuniting continue to be 
members of the reunited familj", the law of inheritance 
applicable is the same as in the case of the death of any of 
those between whom the reunion took place.® 

The “ Smriti Chandrika lays down further rules for the succession 
in case of reunion.* According to the “ Viramitrodaya,” ^ after the 
reunited brothers of the half blood, or brothers of the full blood, come 
the father or paternal uncle if reunited, then half-brothers not reunited, 
then the father not reunited, then the mother, and then the widow. Then 
comes the sisttfr, and, failing her, the unassociated sapindus. 

• 

Hermits and Members oj Behgious Orders. 

The Hindu law has made special rules as to the succession inheritance to 
to the property of a hermit {Vanaprastha), an ascetic {Sannyasi 
or Jo/i),® or a professed religious student {Bramachari) 
belonging to the three religious orders into which the tvice-born 
classes may enter. The property of the first would go to a 
spiritual brother, associated in holiness, i.e. belonging to the 


^ “ Mitakfiharn,’' chap. ii. s. ii. 
paras. 5-13; “ Daya-Bhaga,” chap, 
xi. s. V. paras. 13-39 ; ' “ Vyavahara 
Mayukha,” chap. It. s. ix. paras. 5-13; 
“ Vivada Chintamani ** (P. C. Tagore’s 
translation), p. 308 ; JRamaaami v. 
Venkatesam (1892), 16 Mad. 440; 
Tara Chand Ohose v. Pvdum Lachun 
Ohose (1866), 6 W. R. C. R. 249; 
Sham Narain v. Court of Wa/rda 
(1873), 20 W. R. C. R. 197 ; Qopal 
Chuvder Daghoria v. Kenaram Dag* 
horia (1867), 7 W. R, C. R. 35 ; Baj 
KUhare Lahoory v. Oebind Chunder 
Lahoory (1875), 1 Calc. 27, at p. 35 ; 


24 W. R. 234, at p. 236. 

“ Ante, pp. 343, 344. 

® AhJiai Churn J ana v. Mangal Jana 
(1892), 19 Calc. 634. 

* Chap. xii. paras. 23-29 ; “ Vira- 
mitrodaya” (G. C. Sircar’s transla- 
tion), p. 214. 

® (G. C. Sircar’s translation), pp. 
214-216. 

* A custom that the preceptor's 
preceptor succeeded was proved in 
CoU&Uor of Dcuica v. Jayat Chunder 
Qoawami (1901), 28 Calc. 608 ; 6 
C. W. N. 873. 
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same hermitage, that of the second to a virtuous pupil (disciple),^ 
and that of the third to his religious preceptor.® On failure 
of these, “ any one associated in holiness takes the goods.” * 

This principle is based entirely upon fellowship and personal assoda- 
tion, and a stranger, though of the same order, is excluded.* As these 
persons could rarely possess private property of any substance, the rules 
are not of great importance. There must be a real and not a fictitious 
or incomplete renunciation of worldly affairs to render these rules 
applicable.* 

In the case of sannyaais a pupil has no right of inheritance until the 
peiiormance of the final ceremony which severs him from his family.® 

These rules have no application to Sudras.’ 

As to the widow of a garhhari gosavi, see Gitdbai v. Shivbakas (1903), 
5 Bom. L. E. 318. 

The property of an endowment would necessarily follow the rules of 
succession in force in the particular endowment.® 

As to the succession to the private property of a mohunt, see 
RamdJuin Puri (Oossain) v. Dalmir Puri (Qosaain) (1909), 14 C. W. N. 
191. / 

Escheat 

On failure of all these heirs the King, as represented by 
the Secretary of State, takes by way of escheat.® 

It may be a question whether in the case of Brahmins the King does 
not take the property by way of tiust for other Brahmins.^® The ancient 
texts provided in the case of Brahmins for the succession of the spiritual 
preceptor, pupil, fellow student in the Vedas, and lastly the Brahmins 


^ See Dukharam Bharti v. Lmhmmi 
Bharti (1879), 4 Calc. 954 ; 4 C. L. R. 
49; Sheoprokash Doss {Mohuni) v. 
Joyram Doss {Mohuni) (1866), 5 
W. R. M, R. 57 ; Ram Dass v. Gunga 
Dass (1862), 3 Agra, 296. This does 
not apply to the chela of a mobunt, 
Ramdhan Pun {Qosaain) v, Dalmir 
Puri {Oossain) (1909), 14 C. W. N. 191. 
A pupil, who had left his master, 
would have no rights, Soogun Chund 
V. Qopal Qir (1872), 4 N. W. P. 101. 

* See Chhaju Qir v. Diwan (1906), 
29 ML 109. 

* " Mitakshara,” chap. ii. s. viu. 
paras. 1-6; “ Daya-Bhaga,” chap, 
xi. s. vi. paras. 35, 36. Sec Giyana 
Samhandha Partdara Sannadhi v. 
Kandasami Tamhiran (1887), 10 Mad. 
375, at p. 384. 

* Khuggend&r Narain Chowdhry v. 


^harupijii Oghorennth (1878), 4 Calc. 
543. 

* Sec MvAhoobun Dass {Mohuni) 

V. Hiirey Kishen Bhunj, Ben. S. D. A. 
1862, p. 1089 ; Kkoodeerarn Chatter- 
jee V. Rookhince Boi^tobee (1871), 16 

W. R. C. R. 197. 

® Ramdhan Pun {Oossain) v. Dalmir 
Pan {Oossain) (1909), 14 C. W. N. 
191. 

’ Dharmapuram Pandara Sannadhi 
V, Vvrapandiyam Pillai (1898), 22 
Mad. 302. 

® Post, pp. 636-638. 

• Collector of Masulipatam v. 
Cavaly Vencata Narrainapah (1860), 
8 M. 1. A. 600 ; 2 W. R. P. C. 69 ; 
** Mitakshata,*’ ohap. ii. s. vii. para. 
6; “ Daya-Bhaga,” chap. xi. s. vi. 
para. 27. 

Ibid. 
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of the same village, endowed with learning in the three Vedas and other 
qualities.^ It is difficult, however, to see how the Government would 
bo botmd by a trust of so vague a charaotcr. 

There is no right of escheat in favour of a zemindar.* 

The burden is upon the Government to show the absence of heirs.* 
When the Government takes, it takes like any other heir, ^.e. subject 
to all legal charges,* but not subject to unauthorized alienations.* 


^ Guru Gohind Shaha Mandal v. 
Anand Lai Ohoae Mazumdar (1870), 
6 B. L. R. 15, at p, 38 ; 13 W. R. 
F. B. 40, at p. 69 ; Jugdanund Goaaa^ 
mee v. Keasvb Nund Oossatnee, W. R. 
1864, C. R. 146 ; “ Vyavastha Dar- 
paiia ** (2nd ed.)f 308 ; “ Vyavastha 
Chandrika,’* pp. 198>200 ; “ Mitak- 
shara,** chap. ii. s. vii. paras. 1-4 ; 
“ Daya-Bhaga/' chap. xi. s. vi. para. 
26. 

* Sonet Kowar (Jianee) v. Himmut 
Bakadoor {Mirza) (1876), 3 1. A. 92 ; 


1 Calc. 391. 

® Oridhari Lall Roy v. Bengal 
Government (1868), 12 M. I. A. 448 ; 
1 B. L. R. P. C. 44 ; 10 W. R. P. C. 
31. 

® Collector of Maaultpaiurn v. 
Cavaly Vencata Narrainapah (1860), 
8 M. I. A. 600, at p. 628 ; 2 W. R. 
P. C. 69, at p. 61 ; Cavaly Vencata 
Nariainapah v. Collector of MasuU- 
patam (1867), 11 M. I. A. 619; 10 
W. R. P. a 47. 

* Boat, p. 492. 
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CHAPTER XII. 


INHEBITANCE TO MALES ACUOBDING TO THE BENGAL 
SCHOOL. 


The law of inheritance, according to the Bengal school, is 
founded upon the j^rinciple of spiritual benefit.^ 

“ The heir or heirs are selected who are most capable ol exercising those 
religious rites which are considered to be beneficial to the deceased.” ^ 

The tjaeory of bpiritual bonelit is not, however, in every 
case the guiding principle.® As in the case of the Mitakshara 
school * succession has in most cases been fixed by the texts 
of ancient writers. 

In most cases prophiquity, spiritual efficacy, and natural love and 
afiection run in the same lines and no aifficulty arises, but whenever they 
run in different linos Jimutavahana ^ was compelled to ignore spiritual 
efficacy and htwl n'couisc to other principles or express texts.” ® 

“ The succession of tcmales, according to Hindu law, is quite exceptional, 
and is not founded upon the ordinary rule, viz. that of spiritual benefit. 
It is true that in the case of the widow, she confers some spiritual benefit, 
but if that were the sole tost, she would have ranked much lower than 
she does now. Daughters confer no benefit, but they succeed because 
their sons do.” ’ 

The principles of the Bengal system of inheritance, so far 
as they depend upon spiritual efficacy, are derived from the 
rules which have been laid down for the performance of the 


Owu ddbind Shaha Mandal v. 
Amivd Lai Ohose Mazumdar (1870), 
6 B. L. R. 16 ; 13 W. R. F. B. 49. 

■ Jvitendromohun Tagore v. Oamn- 
dromohun Tagore (1872), I. A, Sup. 
vol. 47, at p. 64 ; 9 B. L. R. 377, 
at p. 394 ; 18 W. R. C. R. 369, at 
p. 364. 

* See Sircar's “ Hindu Law,” 3rd 
ed., pp. 288, 289 ; TooUey Dasa Seal 
V. Ltickkynumey Daaaee {3m) (1900), 
4 C. W. N. 743. 


* Ante, p. 360. 

® The author of the “ Daya> 
Bhaga,” the leading treatise df the 
Bengal school. See ante, p. 12. 

® Akahay Chandra Bhattacharya v. 
Hari Daa Goawami (1908), 35 Calc. 
721, at p. 726 ; 12 C. W. N. 611, at 
p. 514. 

’ Qunga Perahad Kur v. Shmn^ 
hhoonath Burmun (1874), 22 W. R. 
C. R. 393, at pp. 394, 396. 
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Farvana Sradh ^ (ceremony of veneration) in honour of 
ancestors. In the course of such ceremonies the performer of 
the sradh offers a pitida or funeral cake, or, as it is called, an 
undivided oblation to his father, his father’s father, and his 
father’s father’s father, and also to his mother’s father, his 
mother’s father’s father, and his mother’s father’s father’s 
father.® 

He thus becomes the sapinda or sharer in the fmieral cake,* 
not only of each one of the persons to whom he offers a cake, 
but also, secondly, of each person who on his death would at a 
similar ceremony offer a cake to his vmnes, and also, thirdly, 
of each person who offers a cake to any of the persons to whom 
he is bound to offer a cake.® 

Since the father and certain other anccbturs })artake of three funeral 
oblations as participating in the offering at obsequies, and since the son 
and other descendants to the number ot three prebeiit oblation.s to the 
deceased (or to be shared by his manes) ; and he, A\ho >\hile living preseuirs 
{ill oblation to an ancestor, partakes, when deceased, of oblations presented 
to the same person ; tlierefoie, such being the case, the middlemost of 
seven, who, wh\le living, offered food to the manes of ancestors, and when 
dead partook ofr offerings made to them, became the object to which the 
<.)blations of his descendants ^^ere addressed in their lifetime, and shares 
with them, when they are deceased, the food which must be offered by the 
daughter's son and other descendants beyond the third degree. Hence, 
those aneestors to whom he presented oblations, and those descendants 
Avho present oblations to him, partake of an undivided offering in the form 
of (pind^x) food at obsequies. Persons who xiii'i’take of such offerings are 
sapindas'' « 

Pindas are of three descriptions in the following order of 
superiority ; — 

^ For a complete description of Ihe^ 
ceremonies perfcimcd, see Colc- 
brooke’s “ Miscellaneous Essays,” 
vol. ii. p. 166, and R. K. Sarvadhikari'.'^ 

“ Hindu Law of Inherilanee,” pp. 57, 

94-100. The parmina sradh, at whicli 
two sets ot oblations are offered, is 
to bp distinguished from the ekoddishta 
sradh which is in honour of a single 
ancestor. 

2 “Manu,” chap. iii. para. 216. 

® These last were not included in 
Manu, but were added by Yajna- 
valkya, the law-giver, who promul- 
gated his code towards the middle of 
the first century, a.d. ; Rajkumnr 
Sarvadhikari’s Law of Inheritance,” 


pp. 58, 59. Sec Bnlui^mni Fandithar 
V. Sarayana liaa (1897), 20 Mad. 
342. 

^ iSee Wilson’s “ Cllossary,” p. 465. 
* Amritn Kumaii iJebt v. Lakhi 
Narayan ChKchrhutty (1868), 2 B. L 
R. F. B. 28, at p. 32 ; S. C. Omrit 
Koomaree Dahce v. Liickec Narain 
Chuckerbutty, 10 W. R. F. B. 76, at 

p. 81. 

® ‘‘ Daya-Bhaga,” chap. xi. s. i. 
para. 38 ; Guru Gobind Mandal 

V. Anand Lnl Qhose Mazumdar (1870), 
5 B. L. R. 15, at pp. 39, 40; 13 

W. R. F. B. 49, at pp. 59, 60. 

’ R. K. Sarvadhikari’s ‘‘ Law of 
Inheritance,” pp. 817, 81S. ^ 


Q 
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1, TlioBG presented directly to the deceased. 

2. Those offered to his three paternal ancestors and partici- 
pated in by him. 

“ That the pindm oifcred to paternal ancestors are j^rimary, and those 
offered to maternal ancestors are secondary in importance, ai>d that there 
is a difference between the efficacy of the two classes of pindas is not only 
laid down in distinct terms by Jagannath,^ but is to bo well deduced 
from llughunundun’s ‘ Sraddha Tattwa.’ ” * 

8. Those which ho was bound to offer to his throe maternal 
ancestors. 

“ Although the deceased has no right of participation in the oblations 
presented to his maternal ancestors, still, inasmuch as the three immediate 
maternal ancestors received oblations from him, and the agnate and 
cognate descendants of each oifcred pindas which the deceased was bound 
to give, there is thus a heritable bond between him and his maternal 
kinsmen.” ® 

/ 

Li each of these thioo classes pindas presented by agnate 
descendants of a common ancestor are preferred to piyidas 
presented by cognate descendants of such ancestor.^ 

After offering these pindas or cakes the performer wipes 
his hand with kusa grass, and offers the wipings or crumbs of 
the cakes {Icpa ) — which are spoken of as divided offerings — 
to the three next highest paternal ancestors. He thus, upon 
Sakulyas, similar principles, becomes what is called a sakulya, not only 
of such ancestuis, but also of such of his descendants as would 
offer the lepa to him, and of such persons who offer the lepa 
to an individual to whom he offers the lepa. 

He is also the saLulya of persons who offer a lepa to an individual to 
whom he offers a pinda, and of persons who offer a pirula to an individual 
to whom he offers the lepa. 

SamanodakaB. He then offers libations of water to the manes of seven 
additional generations of paternal ancestors. Tlie persons 
connected with him by virtue of these libations of water are 
called his samanodakas,^ 


^ See Colebrooke’s “ Digest,” vol. il Inheritance,” pp. 818, 819. 
p. 672. * Ibid. ; above note 2. 

* Ewri Dae Bundopadhya v. Bama ^ Bajkumar Sorvadbikari’s Hindu 

Churn Ckattopadhya (1888), 15 Calc. Law of Inheiitanoe,” p. 57 ; 1* Mitak- 
780, at p. 791. shara,” chap. ii. a. v. para. ft. 

* E. K. Sarvadhikari’e “ Law of 
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He would also be a mmarwdaka of persons who offer libations to an 
individual to whom he offers a pinda or the Icpa^ and of persons who offer 
a or the lepa to an individual to whom he offers libations. • 

“The doctrine of funeral cakes is tho key to the whole Hindu law 
of inheritance.” ^ 

A man ifi also the sapinda of his mother, ^ his father’s mother,® Mother, 
and his father’s father’s mother,^ 

Sapindas are either agnate or goiraja^ sapindas, i.c. 
nected entirely through males, or cognate or bhinna-goira^ 
sapindas otherwise bandhus, i.e. connected through females. 

Under the Bengal school sapinda relation extends to the third degree. 

Under the Mitakshara school {ante, p. 363), it extends to the sixth degree, 
salvlyas not being recognized, as such, by tho latter school. 

According to the “ Daya-Bhaga ” bandhus are either — Bandhus. 

ISjp 

(1) Connected with the deceased through the father, father’s patema. 
father, or father’s father’s father of the mother of the handhu. 

These are all daughters’ sons in tho branch to which they belong. 

They rank after Iho male issue in their branch, and, according to Rajkumar 
Sarvadhikojfi, *1iefore the males of the branch above them.’ Three are 
mentioned in the “ Daya-Bhaga,” ® viz. tho sons of the daughter of the 
father,® of the grandfather,^® of the great grandfather.^^ 

Or (2) connected with the deceased through the father, 

Tnatfmttt 

father’s father, or father’s father’s father of the mother of the 
deceased. 

The first kind are sapindas because they offer cakos to their maternal 
ancestors who are the paternal ancestors of the deceased. 

The second kind are sapindas because they offer cakes to their paternal 
ancestors, who are the maternal ancestors of the deceased. 

“ Therefore a kinsmtin whether sprung from the family (of the deceased), 
though of different male descent, his own daughter's son, or his father’s 
daughter’s son, or sprung from a different family, as his maternal uncle 
or the like, being allied by a common funeral cake {pind) on account of 


1 Amr’Ja Kumari Dehi v. Lakhi 
Narayan ChwkerbiUty (1868), 2 B. L, 
R. F. B. 28, at p. 39 ; S, C. Omrit 
Kocmaree Dahre v. Luckee Narain 
Chuckerhutty, 10 W. R. F. B. 76, at 
p, 84 ; Ovru Oohind Shaha Mandal v. 
Anand Lai Ohose Mazvwdar (1870), 
6 B. L. R. 16, at p. 34 ; 13 W. R. F. B. 
49, at p. 67. 

® See post, pp. 411, 412. 

® See post, p. 414. 


« Ibid, 

® Belonging to the same gotra oc 
family. 

® Belongini? to n diiferent gotra or 
family, 

’ Post, pp. 414, 415, 416. 

® Chap. xi. a. vi. paras, 8, 9. 

® Post, p. 413. 

Post, p. 414. 

‘ Ibid. 
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their presenting offerings to three ancestors in the paternal and the maternal 
family of the deceased owner, is a aapinda.” ^ 

The relative efficacy of the different kinds of offerings 
gives rise to the following rules for determining the order of 
succession : — 

I, All sapindas, whether agnate or cognate, succeed before 
any sakulya, and all sakulyas are preferred to any samanoiaka.^ 

Thus a brother’s daughter’s son comes before the groat great grandson 
of tlie owner’s great grandfather.® , 

“The sapindas are allowed to come in before the sakulyas, because 
undivided oblations are considered to be of higher spiiitual value than 
divided ones ; and the sakulyas are in their turn preferred to the samano^ 
dakas, because divided oblations arc considered to be more valuable than 
libations of water.” ^ 

The following rules are laid down primarily wiih regard 
to sapindas, but, bearing in mind Eule L, they are equally 
applicable to sahilyas and samanodakas,^ 

IL Those who offer the pmda to the deceased are preferred 
to those who offer it to an.y of his ancestors. 

o 

There is an exception in the case of the son’s daughtei^’s son, and the 
son’s son’s daughter’s son.® ^ 

III. Those who offer funeral cakes to the paternal ancestors 
of the deceased are preferred to those who offer to his maternal 
ancestois onlj, irrespectively of the number of cakes offered.’ 

Thus the father's brother’s daughtei’s son is preferred to the mother’s 
brothel ’s son.® 


* “ Daya-Bhaga,” chap. xi. s. vi. 
para. 19; Uma Snnker Moitro v 
Kali Korn id Mozumdar (1880), 0 
(’ale. 2m, at pp. 283, 204 ; 7 (\ L R 
M.*), at p. 153. 

® Digumher Roy Chowdhry v. Moti 
Lai Buvdopadhya (1883), 9 Calc. 603 ; 
1 2 C. L. R. 204 ; Guru Qobind Shaha 
Mandal v. Annnd Lai Qhose Mazumdar 
(1870), 5 B. L. R. 16, at p. .38; 13 
W R. 3P. B. R. 49, at p. 69 ; Deyanath 
Roy V. Muthoor Nath Qhose (1835), 
0 Ben. Sel. R. 27 (new edition, 
30). 

® DiguHUhtr Roy Chmdhry v. Moti 
Lai Bundopadhya (1883), 9 Calc. 
603 ; 12 C. L. R. 204. 

* Guru OohM Shahn MandaJ v. 


Anand Lai Qhose Mazumdar (1870), 
6 B. L. R. 16, at p. 38 ; 13 W. R. F. B. 
49 , at p. 69. 

® Ovrn Gohind Shaha Mandal v. 
Anand Lai Qhose Mazumdar (1870), 
6 B. L. R 15, at p. 39; 13 W. R. 
F. B. R. 49, at p. 69. 

® P(^t, pp. 411, 416. 

’ Odbind Proshad Talookdar v. 
Mohesh Chunder Surma Ohiettuck 
(1874), 16 B. L. R. 36; 23 W. R. 
C. R. 117 ; Guru Qdbtnd Shaha 
Mandal v. Anand Lai Ohose Mhzum- 
dar (1870), 6 B. L. R. 16, at p. 39; 
13 W. R. F. B. R. 49, at p. 69. 

® Braja Lai Sen v. Juban Krishna 
Roy (1898), 26 Calc. 286. 
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“The sapindas in the paternal line offer oblations to the paternal 
ancestors which the deceased was bound to offer, and in which he partici- 
pates, and the mpindas in the maternal line offer oblations to the maternal 
ancestors, which the deceased was bound to offer, but in which he does 
not participate ; so that, while they both confer spiritual benefit on the 
deceased, the former benefit him doubly by enabling him to participate 
in the oblations offered by them and by discharging a duty that was 
incumbent on him of offering oblations to certain ancestors, and the latter 
benefit him only m one way, namely, by offering certain oblations which 
he was bound to offer ; and therefore, while both are entitled to inherit 
his estate, the latter succeed only on failure of the former.” ^ 

* 

IV. A sapinda who offers oblations to the father of the Deacendanta 
deceased is to be preferred to a sapinda who offers oblations before thoae 
to the grandfather or great grandfather, although the latter 

offers more cakes of the same description, and similarly a 
sapinda who offers to the paternal grandfather is preferred to 
one who offers to the paternal great grandfather.^ 

V. Agnafe sapindas in any line are always preferred to the A^natesbefore 

cognate sapindas of the same line.^ sS^hnel” 

VI. Between an agnate sapinda and a cognate sapinda Agnates before 
of equal degree of propinquity, the former is preferred to the equaU^reo. 
latter, although the latter is the giver of a larger number of 

cakes in which the deceased vpould participate than the former.^ 

VII. Subject to the above rules, those who offer the larger Number of 
number of cakes of a particular description are invariably ^ 
preferred to those w^ho offer a less number of cakes of the 

same description which the deceased r(*ceives or in which he 
participates.® 

Thus a brother comes before a brother’s son. 

This is generally equivalent to saying that the nearer sapinda excludes 
the more remote.® , 

As an example of, this rule, those who offer oblations to both Half blood. 


' Braja Lai Sen v, Jihan Krishna 
Boy (1898), 26 Calc. 285, at p.*291 ; 
Owru Qohind Shaha Mandal v. Anand 
Lai Ohose Mazumdar (1870), 5 B. L. K. 
16, at p. 39 ; 13 W. B. F. B. 49, at 
p. 59. 

® ** Daya-Bhaga,” chap. xJ. s. vi. 
paras. 5, 6 • Bran Nath Surma 
Jowardar v. Surrut Chunder Bhutta- 
charjee (1882), 8 Calc. 460 ; 10 

C. L. E. 484. 


® Huri Das Bundopadhya v. Bama 
Churn Chattopadhya (1888), 15 Calc. 
780, at pp. 790, 79J. 

® Huri Das Bund^ypadhya v. Bama 
Churn Chattopadhya (1888), 16 Calc. 
780, at p. 790. 

^ Qurv Oobind Shaha Mandal v. 
Anand Lai Ohose Mazumdar (1870), 
6 B. L. B. 16, a.t p. .19 ; Is W. R. 
F. B. B. 49, at p. 59. 

• Ante, p. 402. 
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paternal and maternal ancestors, are superior to those who offer 
only to the paternal ancestors.^ 

A brother of the full blood is therefore preferred to a brother of the 
half blood.* 

Offering to VIII. Where the number of such cakes is equal, those that 

XiOATOr 

nnoertors. are offered to nearer ancestors are preferred to those offered to 
more distant ones.® 


According to these rules cognates are not, as in the “ Mitakshara,” * 
postponed to all agnates, but are preferred to such agnates ns are capable 
of less religious efficacy. 

Order of sue- Following the above rules we find the order of succession 

oession among ^ 

gapindat. among sapitidas, according to the Bengal school, to be as 
follows : — 


Descendants oj the Deceased ® and his Widow. 

Bons. 1 . Son.® 

lUegitimate jg illegitimate sons of the twice-born have 

flona. ^ 

no rights of inheritance,^ and, according to the decisions of the 
High Court of Bengal, an illegitimate son of a ^udra cannot 
inherit according to the Bengal school. 

This view has been arrived at by limiting the expression “ dasipulra 
in the “ Daya-Bhaga ” ® to the son of » female slave,® and by holding 
that the abolition of slavery precludes the existence of a ** 

at the present day. His father can give him a share of the property.^® 

Grandson. 2. Soil’s 


^ Sheo Soondary v. Pirthee Singh 
(1877), 4 I. A. 147, at p. 162; 
Rajkishore Lahoory v. Qobind Chundrr 
Lahoory (1876), 1 Calc. 27 ; 24 W. R. 
C. R. 234 ; 4 r. A. 163 ; Colebrookc’s 
“ Digest,” vol. iii. p. 480. 

* Postf p. 412 ; “ Daya-Bhaga,” 
chap. xi. B. V. para. 12. 

* Quru Qobind Shaba MandaJ v. 
Anand Lai Ghose Mazumdar (1870), 
6 B. L. R. 16, at p. 39; 13 W. R. 
F. Bi 49, at p. 69 ; Qobind Proshad 
T(doohda/r v. Mohesh Chunder Surma 
Ghuttuch (1874), 16 B. L. R. 35, at 
p. 47 ; 23 W. R. C. R. 117, at p. 120. 

* Ante^ p. 382. 

^ See antcy p. 406. 

* “Daya-Bhaga,” chap. iii. s. i. 
para. 18 ; chap. xi. s. i. para. 32. 


’ “Daya-Bhaga,” chap. ix. para, 
26. See ante, pp. 366-369. 

* Chap. ix. paras. 29, 30. 

^ ® Earn Saran Oarain v. Tekchnnd 
Qaraln (1900), 28 Calc. 194; Kirpal 
Narain Tewari v. Sukurmoni (1891), 
19 Calc. 91 ; Narain Dhara v. Jtaklml 
Gain (1875), 1 Calc. 1 ; 23 W. R, 
C. R. 334. If this question be recon- 
sidered it may w^ell be held that the 
texts contemplate the son, not only 
of a slave, but of any kept woman, 
see Jolly’s “ Hindu Law of Partition, 
etc.,” pp. 187, 188; Sircar’s “Hindu 
Tiaw,” 2nd cd.. pp. 189, 190 ; Ghose’s 
“ Hindu Law,” 2nd ed., pp. 665-069. 

10 « Daya-Bhaga,” chap. ix. para. 29. 

“ Daya-Bhaga,” ehap. iii. s. i. 
para. 18 ; chap. xL s. i. para. 34. 
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As in the case of the Mitakshara {ante, p. 369), son’s sons take the' 
share of their deceased father by representation. 

8. Son’s son’s son.^ Great 

p:rananon« 

Aa in tho case of the Mitakshara (ante, p. 370), son's son’s sons take the 
share of their deceased father by representation. 

4. Widow.^ Widow. 

The widow succeeds whether the proY»eriy be divided or undmded.® 

Where there arc several widows, they take jointly with rights of 
survivorship and of partition as in tho case of those govern<'(l by tho 
‘‘ Mitakshara.” * 

For a custom excluding sonless widows, see Rufisir Lai Rhnnj v. PnnifJi 
Mnnnee„ Beng. S. D. A. 1847, p. 205. 

The estate of the widow is devested by the birth ® or adoption ® of 
a son. 

As to the interest taken by a widow, see post, chap. xv. 

5. Daughter.’ Daughter. 

“ Daughters confer no benefit, but they succeed because their sons do.” ® 

Tho unmarried daughter is first entitled to inherit : if Priority 
there bo n® maiden daughter, then (he daughter who has, arugifters. 
and the daughter who is likely to have, male issue ® are together 
entitled to tho succession# Daughters who are barren, or 

1 “Daya-Bhaga,” ohnp. iii. s. i. ed , 36) ; Rndha Chvjji Rni v. KiJihpn-‘ 
para. 18; chap. xi. s. i. para. 3i; rltund Jiai (1801), 1 Ben. Scl. R. 33 
Gooroogobindo Cf^owdhrif v. Ilvrcc- (2nd ed., 44); and rUier ca'^es cited 
madhib Boy (1863), Marsh. 398; 2 in 1 Morlcy, 316. 

Hay 401. . * Ante, p. 371. 

® ** Daya-Bhaga,” chap. xi. .s. i. Bamundoss Mookerjea v. Tarinee 

paras. 6, 43; Cossinaut Bysack v. (Mussamvt)^ [1S5S), 7 M. I. A. 169, 
Hurroosoon^y Dossce (1819), Morley’s at p. 183 ; ante, p. 26. 

“ Digest,” vol. ii. p. 198 ; Norton’s o Anie, p. 187. 

L. C. 85; S. 0. on appeal (1826), ’ “ Daya-Bhaga,” chap. xi. s. ii. 

Sircar’s “ Vyavastha Daq)ana,” Slid para. 1. 

ed., p. 97 ; Clarke, 91 ; Montriou’s ^ Guvqu Per shad Knr v. Shnm 
eases, p. 496; Mohnii Lall KJtan v. hhoonath Bummn (1871), 22 IV. R. 
Siroomiimm {Banet) (1812), 2 Ben. C. R. 393. 

Sel. R. 32 (now edition, 40) ; Durga ^ It does not .seem to be nocessary 
Nath Piamanik v. Cliinfamom Dassl that tho son should be capable of pre- 
(1903), 31 Calc. 214; 8 C. W. N. 11 ; seating oblations, as Ihe text of the 
Deepo Dehia v. Gohindo Deb (1871), “ Daya-Bhaga ” (chan. xi. s. ii. para. 

16 W. R. C. R. 42; Chunder Kant 3), upon which the right of tho 
Surmah v. Bungshee Dfh Surmnh married daughters i.s based, does not 
(1866), 0 W. R. C, R. 61. eontain expressions, which in the 

* Srinath Serma v. Badhokavnt ease of succes.sion to stridhan gave 
(179b), 1 Ben. Sel. R. 15 (2jid ed., fcundation to the arguments used in 
19) ; Bhyroochund Bni v. Bussoo- Charu Chunder Pal v. Neho Bunder i 
munee (1799), 1 Eon. Sel. R. 27 (2nd Dasi (1891), 18 Calc. 327. 



daughter’s bon. 


410 


[OHAP. XII. 


widows without malf^ issue, or mothers of daughters only can 
under no circumstance inherit.” ^ 


Sastri G. C. Sircar ^ considers that a daughter having a power of 
adoption must now be considered as capable of having a son and there- 
fore as an heir, but it is submitted that there is no authority for this 
proposition. 

A childless widow does not acquire by remarriage any right to inherit 
to her father.® 

It has been suggested ^ that a widowed daughter, who is not past the 
age of childbearing, can inherit, as the law now permits her to remarry,® 
but it is submitted that modern legislation, although it may supersede the 
authority of ancient texts, cannot be used for construing them. 


On the death of a daughter who has taken, the estate passes 
(in preference to lior sons) to lier sisters who have taken or are 
competent to take.® 

Daughters, who inherit, take a joint estate with rights of survivorship 
and partition.’ 

Where ^wo daughters have succeeded jointly to their father’s estate, 
and at the death of one of them the survivor is a childless widow, the 
latter will nevertheless take by suiwivorship the whole estate.” 

As to the nature of the estate taken by a daughter, see po«/, chap. xv. 

Daughter’s 6. Daughter’s son.® • 

son. 

A daughter’s son is not entitled to •succeed as heir to his maternal 
grandfather’s estate, so long as any daughter not disqualified, or in whom 
a right ol inheritance has once vested, survives. 

Daughter’s A daughter’s son’s son is not an heir according to the Bengal school. 

•on’s son. 


1 Binode Koomarpp Dahpt v. Pur- 
dhan Oopal Bahep (18(16), 2 W. R. 
C. R. 170, at p. 177 ; Taramonre 
Qooptea v. Imchlmmonee Dosspp 
(1862), Marsh. 29; 1 Ind. Jur. 0. S. 
22 ; Hay, 67 ; Eadha Ki^hen Manjhep 

V. Earn Mundid (Eajah) (1866), 6 

W. R. C. R. 147 ; Eajchundtr Das v. 
Dhunmunee (Muasummaut) (1824), 3 
Ben. Sel. R. 362 (new edition, 482) ; 
•* Daya-Bhaga,” rhap, xi. s. ii. para. 3. 
As to an unmarried prostitute 
daughter, see ante, p. 372. 

* “ Law of Adoption,” pp. 397, 398, 

* Act XV. of 1860, a. 4. 

* Bimcla (Sreemviiy) v. Dangoo 
Kanearee (1873), 19 W. R, C. R. 189. 

® Ante, p. 33. 

® Tinumoni Dasi v. Nibamn 
Chunder Qupta (1882), 0 Calc. 154; 
12 C. L. R. 376, oterniling Eadha 


Kishen Manjhee v. Earn Muiulvl 
{Eajah) (1866), 0 W. R. 0. R. 147, 
see ante, p. 372. 

’ Aumiitolall Bose v. Eajoneekant 
Mitter (1875), 2 1. A. 113, at pp. 126, 
127 ; 15 B. L. R. 10, at p. 24 ; 23 
Wf R. C. R. 214, at p. 218 ; Boidya 
Nath Sett v. Durga Charan Baaak 
(1865); S. C. Sircar’s “ Vyavastha 
Darpana,” 2nd ed., pp. 170, 171. 

® Aumirtolall Bose v. Eajoneekant 
Mitter (1876), 2 1. A. 113 ; 16 B. L. R. 
10; 23 W. R. C. R. 214. 

® “Daya-Bhaga,” chap. zi. s. ii. 
paras. 2, 17>29. 

Aumirtolall Bose v. Eajoneskant 
Mittei (1876), 2 1. A. 113 ; 15 B. L. R. 
10 ; 23 W. R. C. R. 214. See Sib 
Chunder MuUtck v. Tfepoorah Soon- 
dary Dossee (1842), Fulton, 98. 
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Pundit Rajkumar Sarvadhikari ^ at this point introduces the son’s Son’s 
daughter’s son,* and the son’s son’s daughter’s son,® on the ground that 
they also present pindas directly to the deceased,* and this is said by grandson’s 
Mr. J. C. Ghose ® to be the law as laid down by the Rishis (sages of 
antiquity). Opinions of judges ® have, however, placed these persons 
in the succession following the paternal great grandfather’s daughter’s 
son.’ Sastri G. C. Sircar® would apparently place them after the 
mother’s sister’s son.® If the principle that an offering to the deceased 
himself is to be preferred to an offering in which he participates bo 
carried out to its entirety, these descendants would be entitled to the 
position assigned to them by Baboo Rajkumar (Sarvadhikari. The fact 
that they are^ot mentioned in the “Daya-Bhaga” is not by itself con- 
clusive,^^ but in this case goes along way to show that they were not intended 
to come in at this point. 


The descendants of the deceased being exhausted, the 
inheritance passes to the father of the deceased, and after him 
in order of proximity (after the mother) to such of the agnate 
descendants of the father as are sapindas of the deceased, and 
then also in order of proximity to such of the cognate descendants 
of the father as are sapindas of the deceased. 

7. The father. Father. 


8. The mpther.i® 


Mother. 


The “ Daya-Bhaga ” gives "the mother this right in tlie following 
words ; “ Her claim properly precedes that of the bi others and the rest ; 
since it is necessary to make a grateful return to her, for benefits wliich 
she has conferred by bearing the child in her womb and nurturing liim 
during his infancy ; and also because she confers benefits on him by the 


^ “ Hindu Law of Inheritance,” 
p. 821. See also J. N. Bhattacharya's 

Hindu Law,” 2nd ed., 503. 

* See post, p. 416. 

* Ibid. ^ 

* See ante, p. 406. 

® “ Hmdu Law,” 2nd ed., pp. 103, 
105. 

® Hvri Daa Bundopadhya v. Boma 
Churn Chattopadhya (1888), 15 Calc. 
780, at pp. 793, 794 ; Prannath 
Surma Jotvardar v. Surrut Chundra 
Bhuttacharjee (1882), 8 Calc. 460, at 
pp. 463, 464 ; 10 0. L. R. 484, at 
p. 487, citing Colebrooke’s “ Digest,” 
iii. 530. See Braja Lai Sen v. Jihan 
Krishna Roy (1896), 26 Calc. 286, at 
p. 291. 

’ Post, p. 416. See Gobind Proshad 
Taloohdar v. Mohesh Chunder Surma 


OhuttucJc (1874), 16 B. L. R. 35 ; 23 
W. R. C. R. 117. 

^ “ Hindu Law,” 3rd ed., p. 285. 

® Poftf, p. 416. 

-.4w/f, p. 404. 

“ Cf. Guru Gobind Shaha Mandat 

V. Anand Lai Ohose Mazumdai 
(1870), 6 B. L. H. 16, at p. 42 ; 13 

W. R. F. B. 49, at p. 01 ; Prannath 
Surma Jowardar v. Surrut Chundra 
Bhuttacharjee (1882), 8 Calc. 460, at 
p. 463 ; 10 C. L. R. 484, at p. 480. 

“ Daya-Bhaga,” chap, xi, s. iii. ; 
Hemlutta Dehea v. Qoluck Chunder 
Qosayn (1842), 7 Ben. Sel. R. 108 
(new edition, 127). 

^ * “Manu,” rhap. ix. paras. 131 -140 
Chap. xi. s. iv. para. 2. See also 
** Daya-Krama Sangraha,” chap. i. s. 
vi. para. 2. 
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birth of other 8ons who may offer funeral oblations in which he will partici- 
pate. A mother tastes with her husband the funeral repast consisting of 
oblations to the manes ; and the paternal grandmother with her husband ; 
and the paternal great grandmother with hers.” ^ 

A stepmother has no rights of inheritanoo, as she confers no spiritual 
benefit on her stepson, ^ 


Father's Agnate Descendants. 

9. BrotherB.*"* 

An undivided broilier is preferred to a divided brother.^ 

Brothers of the whole blood are preferred to brothers of 
the half blood, ^ whether the property be divided or undivided.® 

The former make offerings both to the paternal and maternal ancestors 
of the deceased, and the latter offer to his paternal ancestors only.’ 

When a half brother is joint with the deceased, and the whole brother 
has separated, they take together.® 

A sister is not an heir according to the Bengal school.® The fact that 
a sister mi^ht produce an heir docs not make her an heir,^® but if her son be 
conceived at the time of the succession opening out he wnll succeed,’^ 


1 “ Daya-Bhaga,’* chap. xi. s. vi. 
para. 3 ; Colebrooke’s “ Digest,” vol. 
iii. pp. 619, 508, 626. iSee “Mann,” 
chap. ix. para. 45. 

* “ Daya-Bhaga,” chap. xi. .<?. vi. 
para. 3 ; Bhyrohee Dosaee v. Nnh- 
kisaen Bhose (1836), 6 Ben. Sel. 11. 
.63 (new edition, hi) ; Lakhi Ptiya v. 
Blvairab Chandra Cha'iMuri (1833), 
5 Ben. Sel. R. 315 (new edition^ 309) ; 
Alhadmoni Daasea v. Ookoolmoni 
Daaaea^ Ben. S. D. A. of 1852, p. 563. 

® “ Daya-Bhaga,” chap. xi. s. v. 
paras. 1-3. 

* Keaahram MalmpaHar v. Nand- 
kishor Mahapatiar (1869), 3 B. L. R, 

A. C. 7; 11 W. R. r. R. 308; 
Jaudubchunder Ohoae v. Benodhe- 
harry OJioae (1864), 1 Hyde, 214. 

® “ Daya-Bhaga,” chap. xi. s. v. 
paras. 9-12 ; Nedkiafo Deb Burmonx) 

V, Bpcr Chunder Thakoar (1869), 12 
M. I. A. 523 ; at pp. 539, 541 ; 3 

B. L. R. P. C. 13, at pp. 17, 18; 
12 W. R. P. C. 21. at pp. 23, 24. 

® Sheo Boemdary v. Pirthee Singh 
(1877), 4 I. A. 147 ; approving of 
Ragkiahore Lahoory v. Gdbind Chunder 
Tjfihoory (1876), 1 Calc. 27; 24 

W. R. C. R. 234; Tahen Chunder 


Chowdhry v. Bhyruh \)hunder Chow^ 
dhry (1866), 5 W. R. C. R. 21. 

’ Sheo Soondmy v. Pirthee Singh 
( A77), 4 I. A. 147, at p. 162 ; ante, 
pp. 407, 408. 

® Sheo Soondary v. Pirthee Singh 
(1877), 4 I. A. 147, at p. 153 ; Bajki- 
shore Lahoory v. Qobind Chunder 
Lahoory (1875), 1 Calc. 27 ; 24 

W. R. C. R. 234 ; 4 1. A. 153 ; Ohoso’s 
“ Hindu Law’,” 2nd ed., p. 139. 

• Kirpa Mayee Dibeeah (Raj Koon- 
waree) v. Damoodur Chunder Deyb 
(1845), 7 Ben. Sel. R. 192 (2nd od., 
^26) ; Kalee Perahad Sarma v. Bh^i- 
rabee Dabee (1865), 2 Wt R. C. R. 
1 80 ; Ramdyal Deb v. Magnee (Muaat) 
(1864), 1 W. R. C. R. 227; Rukkini 
Daai (Srirmti) v. Kadarnath Ghoae 
(1870), 5 B. L. R. App. 87 ; Anund 
Chunder Mookerjee v. Teetopram 
Chaiterjee (1866). 6 W. R. C. R. 215; 
Colebrooke’s “ Digest,” vol. iii. p. 617. 

Keavb Chunder Ghoae v, Biahm 
Peraaud Ghoae, Ben, S. D. A. 1860, 
ii. 340; 2 Sev. A. C. 240; conM 
Karuna Mai v. Jai Chandra Ghoae 
(1830), 5 Bon. SeL E. 4ii (new 
edition, 60), 

Ante, pp. 346, 347. 
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10. Brother’s son. . Brother’s son 

A brother’s son who was joint with the deceased is preferred 

to one that was separate.^ » 

Sons of brothers of the whole blood succeed before brothers Wood 
of the half blood.® 

. A united brother's son of the whole blood succoedb befoie a divided 
brother’s son of the ^wholo blood, and a united brijllier's son of the half 
blood succeeds before a divided brother's son oi the halt blood, but it the 
sou of the wl^ole brother be separated, and the son of the hah brother bo 
united, then they both inherit together.'* 

The son of a reunited brother succeeds to the exclusion ut all the sons 
of uiiassociatod brothers.^ 

11. Brother’s son’s son.® Brother’^ 

grandson 

The same principle as to the pieforencc ol those ^vho are united, and 
of those who are of full blood,’ as in the case ul bi others and brothers’ 
sons, would apparently apply. 

A brother s son’s daughter is not an heir.“ 

A brother’s son’s sou’s son is a aakulya, and thercloie comes alter a 
bi other’s son’s daughter’s son.® 

• 

• Fathcfn Cognate Deiscendants. 

12. iSiblor’H bon.^® Sistor’ason. 


^ Akalmy Chandm Bhattacharya v. 
Hari Das Qoswami (1908), 35 Calc. 
721, at p. 724; 12 C. W. N. 511, at 
p. 513 ; Jaudub Chiinder Ghosc v. 
Beiwdhehatry Ghose (1864), 1 Hyde, 
214. 

® Kylash Chmidtr Bircar v. Gooroo 
Churn Sircar (1865), 3 W, K. C. K. 
43 ; S. C. affirmed on review, Gooroo 
Chum Sircar v. Koylash Chtmder 
Sircar (1866), 6 W. 'R. C. B. 93; 
“ Daya-Bhaga,” ohup. xi. s. vi. para. 2. 

” Daya-Krama Sangraha,” chap, 
i, s. viii. paras. 3-5. 

* W. Macnaghten’s “ Hindu Law,” 
vol. ii. p. 72 ; Colebrooke’s “ Digest,” 
vol. iii. p. 524. 

® “ Da 5 '^a-Bhaga,” chap. xi. 6. vi. 
pura. 6. 

® Ayitc, p. 412. 

’ Ibid. 

® Badha Pearee Dossee v. Doorga 
Moriee 2>cw«a (1866), 5 W. R. C. R. 131. 
® Digvmber Boy Chowdhry v. Moti 


Lai Banilopudhtfa (1883), 9 Calc. 
563 ; 12 C. L. R. 204, diftering from 
Kashee Mohuii Boy v. Baj Gobind 
ChuCkerbuUy (1875), 24 W. R. C. R. 
229. 

Guru Gobind Shaha Maudal v. 
Anand Lai G!uj6l Jlaztimdar (1870), 

5 B. L. R. 15 ; 13 \V. R. F. B. 49 ; 
Gunesh Chunder Boy v. Nilkomul Boy 
(1874), 22 W. R. C. R. 264; Seeia 
Bam GossaiJi v. If ukecr CJiand 
Chiickcfbutty (1871), 15 W^ R. C. R. 
433 ; Baj Chunder Narain Chowdhry 
V. Goculchund Goh (1801), 1 Ben. 
Bd. R. 43 (new edition, 56) ; Lakhi 
Priya v. Bhairah Ckandra Chaud- 
huri (1833), 5 Beji. Sel. K. 315 
(new edition, 369) ; Siimhochundcr 
Boy V. Ounga Churn Sun (1838), 

6 Ben. Sel. R. 234 (neiv edition, 
291) ; Karwaa Mai v. Jai Chandra 
Ghose (1830), 5 Ben. Sel. R. 46 (new 
eiition, 50) ; “ Da}'a-Bhaga,” chap. xi« 
s. vi. para. 8. 
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A full sister’s son is not preferre4 to a half sister’s son.^ 

Pundit Rajkumar Sarvadhikari ^ and Dr. J. N. Bhattacharya ^ place 
the brother’s daughter’s son,* and the brother’s son’s daughter’s son ® 
after the sister’s son. 


Kister’a 

daughter 

Paternal 

grandfather 

and his 

desoondanis. 

Grandfather. 

Grandmother. 


Neither a sister’s daughter nor her son is an hoir.^ 

Then follow the father’s father and (after the father’s 
mother) his descendants in a similar order. 

13. Father’s father. 

14. Father’s mother. 


pHternal 

uncle. 

Paternal 

uncle’s sou. 

Paternal 

uncle’s sou’s 

son. 


Gmndjathcr 6 Agnate Descendmts. 

15. leather’s father’s son. 

16. Father’s father’s son’s son."^ 

17. Father’s father’s son’s son’s son.** 

^ Grandfather's Cognate Descendants. 


Paternal 18. Father’s sister’s son.® 

aunt’s sou. 

«. 

Pundit Rajkumar fclarvadhikari places at this point the father's 
father’s son’s daughter’s son,^^ and the father’s father's son’s son’s daughter’s 
Bon.i® • 


Thou follow the father’s father’s fifther, and his descendants 
in a similar order. 

Paternal great 19. Father’s father’s father, 

grandfather. nr i i 

Paternal great 20. P atlici' s father’s mother, 

grandmother. 


' BAoh Nath Roij v. Bakhal Da^s 
Miikherji (1884), 11 CaJr. 09. 

* “ Hindu Law of Inhentnnci*,” 

p. 822. 

® “ Hindu Law,’’ 2nd ed., pp. 
504, 507, bee, however, post, p. 416, 
note 14. 

* Post, p. 416. See ante, p. 408, 
rule viiJ. 

Ibid. 

® Kalee Pershad Burma v. Bhoirabee 
Dabee (1866), 2 W. R. C. R. 180. 
See Krishna Pada Dutt v. Becretarif 
of Stale (1908), 35 Calc. 631; 12 
C. W. N. 453. 

’ See Hufidas Bandopadhya v. 
Barm Chum Chaltopadkya (1888), 16 
Calc. 780, at p. 791. 


® Ibid, ; Oobind Proshad Tnlookdar 
V. Mohfsh Chunder Surma Oh attack 
(11^74), 15 B. L.R.36; 23W.R.C.R. 
in ; In the inatter of Oodoy Churn 
MitUr (18”/ 8), 4 Calc. 411 ; Jaggui 
Narain Singh v. Collector of Manb- 
hoom (1877), 4 Calc. 413, note ; Oopal 
Chunder Nath Goondoo v. Haridas 
Chini (1886), 11 Calc. 343. 

® “ Daya-Bhaga,” chap. xi. s. vi. 
para. 9 ; W. Macnaghton’s ** Hindu 
Law,” ii. 93, places him before the 
father’s brother’s son’s son. 

“ Hindu Law of Inheritance,” p. 
882. See ante, p. 408 (rule 
Post, p. 416. 

“ Ibid. 
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Great Grandjalher’s Agnate Descendants, 

21. Father’s father’s father’s son. 

22. His son.^ 

23. His son’s son.^ 

Great Grandjatfier's Cognate Descendants 

24. Paternal great grandfather’s daughter’s sun.® Paternal 

* grandaunt’b 

Pundit Rajkumur Sarvadhikari * places at this iK>int the great grand- 
father's son's daughter's son ^ and the great grandfather's grandson's 
daughter's son.° 


Paternal 

granduade. 

Paternal 

granduncle's 

son. 

Paternal 

granduncle's 

grandson* 


Following those ’ come some heirs who would, according 
to Pundit E. K. Savva dhikari, be placed earlier.® Sastri 
G. C. Sircar ® would place them after some of the maternal 
relations who take after them, and says that they are only 
to be placed liere provisionally.^® They are described by 
Mr. J. C. Ghoso as daughter’s sous and are as follows : — 

25. Son’s daughter’s son.^* 

26. Son’s*son’s daughter’s son.^^ 

27. Brother’s daughter’s son.^® 

28. Brother’s son’s daughter’s son.^^ 


^ Gopal Chutider Nath Coondoo v. 
Haridas Chini (1885), 11 Calc. 31‘h 

• Mahoda v. Kuhani (1803), 1 
Ben. Sel. R. 67 (new edition, 82). 

• G. C. Sircar’s “ Hindu Law,” 
3rd ed., p. 286 ; Oomien Ghund Kot^raj 
T. Kishcnmunnee {Musaummaut) 
(1836), 6 Ben. Sel. R. 77 (now edifciofi, 
90) ; “ Daya-Bhaga,” chap, xi. s. vi. 
para. 9. 

• “ Hindu Law of Inherits noe,” p. 
823. See aiite, pp. 408 (rule viii.), 
413, 414. 

® Below. 

• Ibid, 

’ G. C. Sircar’s “ Hindu Law,” 


to Pundit Kajkuinar Sarvadliikar 
C‘ Hindu Law of Inheritance,” pp. 
821, 822) they will be plaied re»j>ec- 
tively in the lines of the deceased, 
his father, his grandfather, and his 
great grandfather, follow'ing the per- 
sons in such lines who are heirs. 

” Hindu Law,” 2nd ed., p. 139. 

(‘olebrookc’s “Digest,” vol. hi. 
p. 530. 

Ibid. ; Dig umber Hoy Cftowdhry 
V. Moti Lai Bundopadhya (1883), 9 
(^alc. 663 ; 12 C. L. R. 204 ; Gobind 
Proahad Talookdar v. Moheah Ch under 
Surma Ghuituck (1874), 15 B. L. E. 
36 ; 23 W. R. C. R. 17 ; Hw Daa 


Son’s 

daughter’s 

son. 

Grandson’s 

daughter’s 

son. 

Brother's 

daughter’s 

son. 

Nephew’s 

daughter’s 


3rd ed., pp. 307, 308. Bundopadhya v. Bama Churn ChfUto- 

® i4nte, p. 411. pad/iya (1888), 15 Calc. 780. Scenntp, 

® “ Hindu Law,” 3rd ed., p. 286. p. 414. 

See pp. 307, 308. Pranmth Surma Jowardar v. 

This apparently means that on Surrut Chunder BhtUiacharjee (1882), 

further consideration a different place 8 Calc. 460 ; 10 C. L. R. 484 ; Cole- 

will be assigned to them. According brooke's ** Digest,” vol. iiL p. 530. 



Paternal 
nude’s 
daughior’s 
sou. t 
Patorual 
uncle’s sou’s 
daughter’s 
son. 

Paternal 

granduncle’s 

daughter’s 

sou. 

Grauduuclo's 

Hon’s 

daughter’s 

son. 

Hapindan cn ^ 

parte fnaternn. 

Maternal 

grandfather. 

Maternal 

unde. 

Hib son. 

Hib grandson. 


Mother’s 
sister’s sou. 


Matorufil 
great grand* 
father’s line. 
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’ 2y. Paternal uncle ’a daugliter’u son.^ 

30. Patenial uncle’s sou’s daughter’s sou. 

31. Paternal granduncle’s daughter’s son. 

32. Paternal granduncle’s sou’s daughter’s son. 

'fhen follow the sup'kida relations of the deceased through 
his maternal grandfather.* 

I’hoy are — 

33. The maternal grandfather.® 


Tlie Agmie Descendants oj the Maierml GranJJatlior. 

34. Mother's brother.* 

35. Mother’s brother’s son.® 

30. Mother’s brother’s sou’s sou.® 


The Cognate Descendants oJ the Maternal Grandfather. 

37. Motiier’s sister’s son.’ 

Pundit Eajkumar 8ar\radhikari would put in at tliis point tlio maternal 
grandfather’s son’s daughter’s son, and tho maternal grandfather’s grand- 
son’s daughter’s son, but, as in tho cases above, ^ they «nd tho persons 
similarly situated in the linos of tho maternal great grandfather and of tho 
maternal great great grandfather would bo postponed until after the 
maternal great groat grandfather’s daughter’ @ son.^ 

llien follow the sapinda relations of the deceased through 
his maternal great grandfather, 

38. The maternal great grandfather. 


^ Oura Gobuid Sha/ia ManM v, 
Amnd Lai Glwse. Mazuindar (J870), 
5 B. L. R. 16 ; 13 W. R. P. B. 49 ; 
Braja Lai Ben v. Jihan Kitshna Roy 
(1898), 26 ('■ale. 286 ; Oopal Chandcr 
Nath Coondoo v. Uaridas Chini (1885), 
11 Calc. 343. See Oohindo Huieekar 

V. Woonicfth Chunder Roy (1864), 

W. R. F. B. R. 176. 

® “ Daya-Bhaga,” chap. xi. s. vi. 
para. 20 ; Daya-Krama Sangraha,” 
chap. i. s. X. paras. 14-21. 

8 « Daya-Krama Sangraha, chap, 
i. s. X. para. 14. 

* “Daya-Krama Sangraha,” chap, 
i. s. X. para. 15 ; Pudma Coomari 
IJehi V. Court of Wards (1881), 8 I. A, 
229 ; 8 Calc. 302. 

^ Roofchwtn MohapUer v. Anwnd 


Lai Khan (1812), 2 Bon. Sel. R. 35 
(new edition), 45; Brimuiy Dibeah 
(Rany) v. Koond Lida (Rany) (1847), 
4 M. I. A. 292 ; 7 W. R. P. C. 44 ; 
Kaseee Isnoree Dibbeah (Musst) v. 
Ooluck Chunder Oungoke, Ben. S. 
D. A. 1848, p. 28 ; Braja Lai Ben v. 
Jihan Krishm Roy (1898), 26 Calc. 
285. 

^ “ Daya-Kiama Sangraha,” chap, 
i. s. X. para. 16. 

^ Deyanath Roy v. Muthoor Nath 
Ghose (1836), 6 Ben. Sel. R. 27 (new 
edition, 30). 

* Ante, pp. 414, 415, 

^ Postf pp. 417, 418. According to 
Sastri G. C. Sircar’s views {** Hindu 
Law,” 3rd ed., p, 286), they shoold not 
have preference of all saJndyas. 
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The Agnate Descendants of the Maternal Great 
Grandfather. 

89. His son.^ 

40. His son’s son.^ 

41. His son’s son’s son.® 

The Cognate Descendants of the Maternal Great 
Grandfather. 

42. His 'daughter’s son. 

Pundit Rajkumar jSarvadhikari ^ places here the maternal groat grand* 
father’s son’s daughter’s son, and grandson’s daughter’s son.^ 

Then follow the sapinda relations of the deceased through Maternal 
his maternal great great grandfather. ^andfaUu?r’» 

43. The maternal great groat grandfather. 

The Agnate Descendants of the Maternal Great Great 
Grandfather. 

44. Hisfson.® 

45. His lion’s son.® 

46. His son’s son’s son.^ 


The Cognate Descendants of the Maternal Great Great 
Grandfather. 

47. The maternal great greatgrandfather’s daughter’s son."^ 


Pundit Rajkumar Sarvadhikari ® places here the maternal great great 
grandfather’s son’s daughter’s son, and grandson’s daughter's son.*^ 


Then apparently come the poisons who, although sapindas, 
are not included in the foregoing enumeration, viz. — 

48. The maternal grandfather’s son’s daughter’s son. 


^ ** Daj^a-Krama Sangraha,” chap, 
i. s. X. para. 17. 

* See Pudma Coomari Debi v. Court 
of Wards (1881), 8 1. A. 89; 8 Calc. 
302. 

* “ Daya-Krama Sangraha,” chap, 
i. B. X, para. 17 ; Braja Ktshor Mitter 
Mazumdar v. Radha Qoibind Dutt 
(1869), 3 B. L. R. A. C. 436; 12 
W. R. C. R. 339. 


• “ Law of Inheritance,'’ p, 823 

® See ante, pp. 414, 416, 416, and 
below. 

“ “ Daya-Krama Sangraha,” cbap. 
1 B X. para. 19. 

’ Ibtd., para. 20. 

* “ Law of Inheritance,’' p 823 

® Ante, pp. 414, 416, 416, and po'it, 
p. 418. 


Other 
sapindas 
«x parts 
maternd. 


H.L. 


2 E 
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SAKULYAB, BAMAN0DAEA3. 


[chap. XII. 


Succession of 
6tiktilya8» 

and 

aaTmrwddkaa, 


49. The maternal grandfather’s grandson’s daughter’s son. 

50. The maternal great grandfather’s son’s daughter’s son. 

51. The maternal great grandfather’s grandson’s daughter’s 
son. 

52. The maternal great great grandfather’s son’s daughter’s 
son. 

53. The maternal great great grandfather’s grandson’s 
daughter’s son. 

Failing all sapindas, whether goiraga, or Vhinna gotra, the 
sakulyas ^ succeed. 

Failing all sakulyas y the samanodakas succeed. * 

In determining rival claims of sakulyas or of samanodakas 
the rules for determining the succession of sapindas^ are to 
be applied.^ 

As to inheritance to the property of hermits and members of religious 
orders, see ai^fe, pp. 399, 400. As to escheat, see ante p. 400. 

^ Ante, p. 404. Anand Lai Ohosc Mazumdai (1S70), 

* Ante, pp. 404, 405. 6 B. L. R. 15, at p. 39 ; 13 W. R. 

> Ante, pp. 406-408. F. B. B. 49, at ]) 69. 

* Guru Qohind iShaha Mandal v. i 



CHAPTER XIII. 

BTBIDHAN PROPERTY. 

Property held by women is called “ Stridhana.'* ^ This Meaning of 
expression is, under the “ Daya-Bhaga,” ^ confined to property »Daya- 
which “ she has power to give, sell or use, independently of her 
husband’s control.” This is sometimes described as ” technical 
siridhan.'" In the ” Mitakshara ” ^ the expression is not used “Mitak- 

sliara.** 

in any technical sense. It includes all kinds of property held 
by a woman. 

Except that the rules for iuhentance of stdka differ from those in the 
case of other kinds of stridhana, the Mitakshara does not distinguish between 
different kinfls of atridJiana. 

Ko distinetion is made in the “Mitakshara” between property in- 
herited by a woman from a maje and from a female.^ According to the 
“ Mitakshara,” whatever is lawfully acquired in any manner by a woman 
married or not, is her airidhana,^ 

The autlior of the “ Mayukha,” “ like the author of the ‘ Mitakshara,’ “Mayukha.** 
declines to look upon the enumeration of specific kindo of atridhan in 
the old Smnti texts as exhaustive. Ho includes under the name all that 
under the law becomes the property of the woman, only, unlike the author 
of the 'Mitakshara,’ he distinguishes the specific kinds enumerated in 
the texts from those which are not so enumerated, for purposes of 
inheritance.” ® 

^ ** Stri,” woman ; ** Bhana,” jgro- plete control ovei property, see 
perty. “ Boya-Vibhoga ” (Burnell’s transla- 

* Chap. i. 8. i. para. 18. tiou), pp. 40-42 ; “ Sniriti Shand- 

* Chap. ii. s. xi. paras. 3, 4. See rika,” chap. ix. s. i. 

Sheo Shankar Lai Y, Dehi 8ahai{\^^), * Qandhi Maganlal v. Jaddb (Bat) 

30 I. A. 202, at p. 205 ; 25 All. 468, (1899), 24 Bom. 192, at p. 217 ; 1 

at p. 472 ; 7 C. W. N. 831, at p. 837 ; Bom. L. R. 574. 

5 Bom. L. R. 828 ; Vijiarangam v. ® Chap. ii. s. xi. ; ScUemma v. 

Lakahuman (1871), 8 Bom. H. C. O. C. Lutchmana Reddi (1897), 21 Mad. 100, 

244, at p. 272 ; Oavdhi Maganlal v. at p. 103 ; post, p. 424. 

J(Mb (Bai) (1899), 24 Bom. 102, at p. * Manilal Rewadat v. Rtwa (Bat) 

217; ViraaangappaShettiY.Rvdrappa (1892), 17 Bom. 758, at p. 769; 

Shetti (1895), 19 Mad. 110, at p. 118. Vijiarangam v. l*akshwman (1871), 8 
The Southern Indian authorities seem Bom. H. C. 0. C. 244, at p. 260 ; pont, 
to limit the expression “ stridhana ” pp 436, 437. 
to the caees where the wife has com- 
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Stridhan 
aooording to 
a&oient 
wiiten. 

f 


Proof. 


Classification 
of stridhan » 


Descriptions 
of stridhan. 


Gifts at 
marriage. 


Ancient writers described stridhan property with regard to 
the then usual inodes of acquisition of property by a bride or 
wife, as such ; but such descriptions are not exhaustive.^ 

Sources of property which with the change of ideas and habits became 
possible to a woman, such as property acquired by her by her own 
exertions, or by investment and speculation, would now be treated as 
stridkaruz,^ 

There is no special rule as to the burden of proof in a case where there 
is a question whether certain property is alridhan property or not. The 
ordinary rules of burden of proof in the case of claims to |t>roperty will 
apply,® and if a woman is out of possession and' claims property as her 
stridhan she may have to prove her right. 

Stridhan property is classed according to the time when 
the woman acquired it. 

If given at the time of the nuptials, it is styled “ Yautaka'' ^ 
If acqijired by her at any other time, it is styled 
“ Ayautakay ® 

Property acquired by a woman in the following ways were 
described as stridhan in the shastras and Codes ® ^ 

I. Gifts at the time of marriage {yautaka), The!,e include — 
(a) {Adhyagnika stridhana) Gifts before the nuptial fire,’ 
i.e. at the actual marriage ceremony. 

[h) {Adhyavahanika stridhana). Gifts received at the time 
of the marriage procession ® or at any time cf the marriage 


^ See “ Mitakshara,” chap. h. s. xi. 
para 4. 

■ Poslf p. 424. 

® See Ban Bijai Bahadur Singh 
(Diwan) v. Indarpal iSinj/A (1899), 26 
I. A. 220 ; 26 Calc. S'/! ; 4 C. W. N. 
1 ; 2 Bom. L, R. 1 ; Narayana v. 
Krishna (1884), 8 Mad. 214; Chow^ 
drani v. Taring Kanih Lahiry (1882), 
8 Calc. 545 ; 11 C. L. R. 41 ; Mayne’s 
Hindu Law,’* 7th od., p. 590. 

* From “ Yuia ’* (joined together), 

“ Daya-Bhaga,*’ chap. i. s. ii. paras. 
13, 14 ; “ Vyavahara Mayukha,” 

ehap- iv. s. x. para. 17 ; “ Smriti 
Chandrika.’* chap. ix. s. iii. x>ara. 13. 

® “ Daya-Krama Sangraha,’* chap, 
ii. s iv. para^. 1. 

* Sircar’s “ Hindu Law," 3rd rd.. 


pp. 364-366 ; Banerjee’s “ Law of 
Marriage,” 2nd ed., pp. 267 et seq, 

’ “ Manu,” chap, ix. para. 194 ; 
" ^Jarada Smriti ” (Jolly’s transla- 
tion), p. 96 ; “ Vishnu ” (“ Viramo- 
trodaya,” G. C. Sircar’s translation, 
p. 220) ; “ Mitakshara,” chap. ii. s. 
xi. para. 2 ; Churamun Sahu v. Ooyi 
Sahu (1909), 13 C. W. N. 994, at p. 
996. 

® “ Manu,” chap. ix. para. 194 ; 
“ Narada Smriti ” (Jolly’s transla- 
tion), p. 96. According to some 
authorities this class of gifts includes 
gifts at the time of the first visit to 
the husband’s house for the purpose 
of staying there {di'iragamana), G. C. 
Sircar's “ Hindu Law,” 3rd ed., p. 
364. 
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ceremonial (which lasts for several days) before or after the 
effective ceremony.^ 

The question whether a particular ceremony is a part of the marriage 
ceremony may be a question of the custom of a caste or district. ‘ 

Except under the Daya-Bhaga ^ these include gifts given at the 
time by strangers*^ 

II. Sulka, or marriage fee. 

This is the gratuity for the receipt of which a girl is given in marriage.^ 
It was originally paid to the father as the price of the bride, but when that 
was forbidden the father received it for the bride, and it became her 
property,® as her dowfy. 

According to the “ Viramitrodaya,” ’ aulJca is what is received by 
the bride or a married woman as a price of household furniture, con- 
veyance, milch cattle, and ornaments. That work goes on to say : ® 
“ It has been explained in the ^ Madanaratna,' that the price of house- 
hold furniture, etc., which is taken from the bridegroom or the like for 
giving (in marriage) the bride, in the shape of the bride’s ornanients, is 
the fee or svlka. In the * Mitakshara,’ however, it is said that the fee 
or Bulka is that which, having been taken, the bride is given in marriage. 
But in both (the books) it is intended that the father or the like takes 
on the understanding that it is to belong to the bride ; because otherwise, 
in the absencTs of her right thereto the application of the denomination of 
woman’s profflbrty to it would be unreasonable.'* 

A different meaning of svlkc is given in the following paragiaphs of 
the “ Daya-Bhaga ” ® 

Para. 20. What is given ti> a woman by artists constructing a 
house or executing other w’ork, as a bribe to send her husband or other 
2>erson of her family to labour on such particular work Is her fee. It 
is the fruit of labour since its purpose is to engage a labourer.” Para. 21, 


’ See Biatoo PcraJuid Burral v. 
Jiadha Boovder l^ath (1871), 16 

W. R. C. R. 115. In the ‘‘ Ilayatattwa. ” 
(G. C. Sircar’s translation, p. 54) wo 
find, ** The time of marriage me^ns 
time previous and posterior to the 
actual time of marriage. This is 
described in the treatise on marriage 
to begin from the amddha for pro- 
sperity and to end with the ceremony 
of prostrating before the husband.” 

* Biatoo Perahad Bvrral v. Badha 
Soonder Nath (1871), 16 W. R. C. R. 
304. 

* Chap, iv- 8. i. para. 6. 

® See W. Macnaghten’s “ Hindu 
Law,” chap. ii. pp. 131, 122 ; Cole- 
brooke’s “ Digest,” chap, iii. pp. 559, 
560. 


^ “ Mitakshara,” chaii. ii. s. xi. 
para. 6. 

® See Chose’s “ Hindu Law,” 2nd 
ed., p. 314. 

" G. i\ Sircar’s translation, pp. 
223, 223. 

« Ibid., p. 223. 

Chap. iv. s. iii. paras. 20, 21. 

See Colebrooke’s “ Digest,” iii. 
p. 568. This paragraph arises from 
Jimutavahana having adopted a 
reading of the text of Katyayana 
defining a fee or aidka in which there 
is the word “ karminam ” (workmen) 
instead of “ karmanam ” (acts), “ Vira- 
mitrodaya ” (G. C. Sircar’wS transla- 
tion), p. 223. 
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“ Or a fee is that which is described by Vyasa,^ ‘ what is given to bring 
the bride to her husband’s house is denominated her fee.’ That is what 
is given by way of bribe or the like to induce her to go to the house of 
her husband.” 

Bridegroom’s Sastri G. C. Sircar * says : “ The bridegroom’s price also, whiohi 

price. according to recent practice originating in the moral and religious degrada- 

tion of the so-called educated man, is extorted by the bridegroom’s party 
from the bride’s father, must on similar and stronger grounds of equity 
be considered to be the bride’s atridhana^ and the recipient must be held 
to be trustee for her.” It is submitted that there are no grounds in law 
for this proposition, and it does not appear that in practice this money is 
treated as belonging to the bride. 


Compensation 
for second 
marriage. 

Gifts after 
marriage. 


III. Adhivedaniha, or the compensation given by a husband 
to his wife, on his taking a second wife.® 

IV. Gifts made to a wife after marriage by her relations 
or by her husband’s relations (anwadeyika).* 


This obviously does not include family jewels lent to her for use.* 

Property in V. Property given for the purpose, or in lieu, of main- 
Penance. tenance,® but not property allotted on partition to a wife or 

widow.’ , 

Arrears of maintenance due to a Hindu widow at the timefof her death,® 


^ Colebrooke’s ” Digest,” iii. p. S'iO. 
Whether this be called sulka or not it 
belongs to the woman, sec Strange's 
“ Hindu Law,” vol. i. p. 29. 

* “ Hindu Law,” 3rd ed.. p. 365. 

* “ Vishnu ” (“ Viramitrodaya,” 

G. C. Sircar’s translation, p. 220} ; 

Mitakshara,” chap. ii. s. xi. para. 2. 
See ante, p. 32. 

* Basayita Kumari Dehi v. Kamik* 

shya Kumari Debt (1905), 32 T. A. 
181 ; 33 Calc. 26 ; 10 C. W. N. 1 ; 
7 Bom. L. R. 904 (bequest by a 
brother) ; Bam Qopal Bhulincharjee v. 
Narain Chunder Bandopadhya (1006), 
33 Calc. 316; 10 C. W. N. 610 (a 
grant of a lease reserving annual 
rent) ; it includes gifts from parents 
or husband, Sitabai v. Wasamtrao 
(1901), 8 Bom. L. R. 201. ” Manu,” 
chap. ix. para. 194, and ‘^Narada 
Smriti ” (Jolly’s translation), p. 96, 
refer to gifts of a mother, brother, 
and father. **Manu,” chap. ix. s. 
195, refers to gifts by the husband’s 
family. “ Vishnu ” {“ Viramitro- 


daya,” G. C. Sircar’s translation, p. 
220) Speaks of “ what is given by 
the father and mother, the son or the 
brother,” and aho of what is given 
by the “SondAus.” “Mitakshara,” 
chap. ii. X. xi. paras. 6-7. Additional 
presents given by a father after 
marriage come under this head, 
although he gave others at the 
marriage, Oopal Chandra Pal v. Bam 
Chandra Pramanik (1901), 28 Calc. 
Sll. 

® “ Vyavahara Mayukha,” chap, 
iv. s. X. para. C ; “ Smriti Chandrika,” 
chap. ix. B. i. para. 11. 

® Doorga Koonvfar (Muaaamui) v. 
Tejoo Koonwar (Muaaamvi) (1866), 
5 W. R. M. A. 63; NeHaihumdru 
Chetti V. Marakathammal (1876), 1 
Mad. 166; Svbramanian Chetti v. 
Arunachelam Chetti (1904), 28 Mad. !• 

’ Ante, p. 320. 

* Court of Warde v. Moheaaur Roy 
(Rajah) (1871), 16 W. R. C. R. 76; 
“ Daya-Bhaga,” chap. iv. s. i. para 
15 . 
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and property purchased with money given to her for maintenance,^ are 
her stridhana. 


VI. Property belonging to a woman before marriage, pj 
whether obtained by gift ^ or otherwise. 


'spperty 
rnen man 


TAQrlc) 0tl« 


VII. Gifts or bequests by the husband whether 

of movable or immovable property.^ 


As to gifts or bequests of immovable property by a husband to his 
wife, see post, pp. 426^28. 

Ornaments bought by the husband for investment,® or for use only on 
special occasions,® would not be the stridkan property of the wife. 

The following modes of acquiring property were also referred 
to : — 

Presents by strangers given after the time of the marriage Gifts by 

1 . . ‘ . strangen 

and during coverture. 


The “ Viramitrodaya,” ’ “ Daya-Bhaga,” ® and “ Smriti Chandrika,*' ® 
while classing these as alridhan, assert the husband’s dominion over them. 
They are really treated as presents to the husband.^® 

“ It may ... be deduced from the texts that, as a rule, it is only 
gifts obtained by a woman from her relations, and her ornaments and 
apparel tha]i constitute her stridham ; and that the only gifts from 
strangers which come under that denomination are presents before the 
nuptial fire, *and (according to some) presents made at the bridal pro- 
cession. But neither gifts obtained from strangers at any other time, nor 
her acquisition by labour and skill, would constitute her stridhana'' 


Property acquired by a sunnud from Government, in which a widow Sunnud from 
gets a full proprietary and transferable right, is descendible to her heirs,^* Government, 
and it has been held that a service inam which had been enfranchised in Enfronohised 
a married woman’s favour was her stridhana property and descendible loom, 
to her heirs. 


^ Svbramaaian (Jhetti v. Arunache- 
iam Chetii (1904), 28 Mad, 1. 

* See J'udoonaih Sircar v. Bussunt 
Coomar Boy Choivdhry (1873),* 11 
B. L. R. 286 ; 19 W. E. C. R. 264 ; 
“ Manu,” chap. ix. para. 200. 

® Lit. gifts in token of love. This 
expression includes gifts by relations. 

* See ** Mauu,” chap. ix. s. 106 ; 
“ Narada Smriti " (.lolly’s transla- 
tion), p. 95; Venkata Bama Bao v. 
Venkata Sariya Boo (1880), 2 Ma<i. 
333 ; 8 C. L. R. 309 ; S. C. in court 
below (1877), 1 Mad. 281; Badlta 
(Musst) v. Bif^heslmr Bans (1874), 6 
N. W. P. 279. 

® See G. C. Sircar’s “ Hindu Law,” 
3rd ed., p, 305. 


* Rndha (Mtisst) v, Bisheshur Dass 
(1874), 6 N. W. P. 279. 

’ G. C. Sircar’s translation, p. 

221 . 

® Chap. iv. B. i. para. 20; Bam- 
dulol Sircar v. Joy money Dahey 
(Sreenuitty) (1816), 2 Morley’s *• Di- 
gest,” 65. 

• Chap. ix. p. i. para. 16. 

See G. C. Sircar's “ Hindu 
3rd ed., p. 365. 

Banerjee’s “ Hindu Law of Mar- 
riage,” 2nd ed., p. 275. 

Brij Indar Bahadur Sinyh v. 
Janki Koer (Ranee) (1877), 5 1, A. 
1 ; 1C. L. R. 318. 

Salemma v. Lutchmana Beddi 
(1897), 21 Mad. 100 ; see post, p. 460. 
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** Mitak- 
shara.” 


" Viramitro- 
daya.” 


Investmentfl. 


Acquisitions made by a woman before or after marriage 
by mechanical arts,^ labour or skill. 

“ Wealth earned by a woman by the mechanical arts during coverture 
does not, except in the Benares and Maharashtra school, become her 
stridhana," ® 

The “ Mitakshara ” ® adds, “ which she may have acquired 
by inheritance, partition,^ seizure, or finding.” It also, after 
enumerating the different kinds of stridhan,^ adds, ” any other 
(separate acquisition).” ® 

The ” Viramitrodaya ” defines stridhana as property whereof 
a woman is the owner.’ 

This clearly docs not include, except in Bombay,® property acquired 
by a woman by inheritance,® and Sir G. D. Banerjee argues that the 
expression in “ Yajnavalkya ” was not intended to bear the full meaning 
attributed to it by the “ Mitakshara.” 

Although women may not have an absolute interest in property acquired 
by inheritance, “ or partition,^^ the income of such property is at their 
disposal.^® 

There is nothing to prevent women owning property, even 
though it may not have been acquired in any of* the modes 

enumerated by tlu' ancient writers. ** 

* 

“ We are not prepared to hold that the rules of Hindu law are so inelastic 
as to be capable of application only to sucjji descriptions of interests in 
property as formed the subject-matter of transactions at the time when 
the rules were first formulated.” 

Property purchased by a wonuiii from funds, or from the 
proceeds of properly to which she is absolutely entitled, or in 


^ Such as painting and spinning, 
Macnaghten’s “Hindu La\^,” '\ol. 
ii. p. 241. 

® Banerjee’s “ Law of Marriage,” 
2nd ed., p. 309. 

® Chap. ii. &. xi. para. 2. See also 
“ Vyavahara Mayukha,” chap. iv. s. 
X. para. 26 ; Vijiarangam v. Lakahu- 
man (1871), 8 Bom. H. (\ 0. C. 244, 
at p. 260. 

* See ante, p. 320. 

* Chap. ii. s. xi. para. 1. 

® See also " Vyavahara Mayukha,” 
chap. iv. s. z. para. 2. 

’ G. C. Sircar’s translation, p. 221. 
See also “ Vyavahara Mayukha,” as 
interpreted in Banerjee’s “ Hindu 
Law of Marriage,” 2nd ed., p. 281. 


** Pont, p. 451. 

•• Bhugv^andern Doobey v. Myna 
Baee (1867), 11 M. I. A. 487; 9 
W.‘ R. P. C. 23 ; Thakoor Deyhee 
{Mussumat) v. Baluk Ram (Rai) 
(1866), 11 M. I. A. 139; 10 W. R. 
P. C. 4 ; 2 Tnd. Jur. N. S. 106 ; post, 
pp. 448-450. 

“ Hindu Law of Marriage,” 2nd 
pfl., p. 278. 

Post, pp. 448, 449. 

Ante, p. 320. 

Post, p. 465 

Ram Oopal Bhviiacharjee v, Na- 
rain Chandra Bandopadhya (1906), 
33 Calc. 316, at p. 319 ; 10 C. W. N. 
610, at p. 611. 
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exchange for property to wliich she is so entitled, belongs to 
her absolutely, and she can dispose of it by will or otherwise, 
whether it be movable or immovable.^ 

As to accumulations of income of inherited property, see foai, 
pp. 458, 459. 

As to a married woman’s power to contract, see ante, pp. 70, 71. 

Property acquired by adverse possession ^ is under the Adverse 
absolute control of a woman, and passes to her stridhan heirs.® posBeasiou. 

A woman’s interest in her stridhan property is measured by Power to deal 
her power to deal with it. 

“ During maidenhood, excepting the disqualification by Maiden, 
reason of nonage, a Hindu female labours under no other 
incapacity as regards her power ovei her sindhana, and, except 
in the capacity of guardian, her father and her other relations 
have no control over it.” ^ On her marriage she would retain 
the control over such property. 

All property givcm ® or bequeathed ® to a woman by hei Saudayika 
husband, her relations, or his relations, befoie or after marriage, 
is termed hot “ saudayika ” {lit, gifts of affectionate Idndred), 

o 

^ Luchmun Chundtr (her GosHa% Kashee Chundcr Roy Chowdhry v. 

V. Kalli Churn Stngh (1878), 19 Oour Ktahore Gooho (18(>8), 10 W. R. 

W. R. (^ R. 292 ; Venkaia Rama Rao V. R 139 (dit+o) ; Venkata Rama 
V. Venkata Snnya Rau (1877), J Rao v. Venkata ISnuya Rao (1880), 

Mad. 281 ; S. C. on appeal (1880), 2 Mad. 333 ; 8 C. L. 11. 304 (ditto) ; 

2 Mad. 333 ; 8 C L. R, 304 ; Mada- Radha [Musaumat) Ihsiheskur Dasa 

varayya V. Tirtha Sami (ISll), } Mad (1874), 0 N. W. P. 279 (ditto); 

307 ; N ellaikumarii Chefti v. Mara- Baaanta Kuman Dehi v. Kamikshya 
kathammal{im),l^\hd.m; Suha- Kuman Dcbi (1905), 32 I. A 181; 
maman Chetti v. Ariina'-helam CheiU 33 Calc. 23 ; 10 C. W. N. 1 ; 7 Bom. 

(1004), 28 Mad. 1. L R. 904 (gift by brother); Munia 

* See post, p. 489. v. Puran (1883), 5 411. 310 (acquired 

* Mohim Ch under Sanyal V. Kasfti from brother); Hurrymohun Skaha 
Knni Sanyal (1897), 2 C. W. N. 161 v Shonalvn Shaha (1876), 1 Calc 

* Banerjee’s “ Law of Marriage,” 275 (gift by husband’s father's sister’s 

2nd ed., pp. 314, 438. son); Bhau v. Raghunath Krishna 

® Gosaien Chund Kobraj v. Kishen- Gurav (1905), 30 Bom. 229 ; 7 Bom 
munnee iMuasammaut) (1836), 6 Ben. L. R. 936. 

Set. R. 77 (2nd ed., 90) (gift by a ® Damodar Madhnuyi v. Purina 
brother, and by a father’*^ brother’s nandas Jeewandas (1883), 7 Bom. 
son); Doorga Koonwar {Mussantut) 155 (legacy from husband); Judoo- 
V. Tejoo Koonwar (Mvaaamui) (1866), nath Sircar v. Bnaaurd Coomar Roy 
5 W. R. M. R. 63 (gift by a son); Chmodhry (1873), 11 E L. R. 286, at 
Madavarayya v. Ttrtka Sami (1877), p. 295; 19 W. E. C. R. 264 (legacy 
1 Mad. 307 (gift by father) ; Jeewun from father); Ramiuhl Sircar v. 

Punda V. Sana {Musavmai) (1869), Joymoney Dabey (Sreemvity) (1816), 

] N. W. P. 66 (gift by husband) ; Motley’s “ Digest,” li. 65. 
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Gift of immov- 
able property 
by husband 
to wife. 


and, except it be land given to her by her husband and not 
expressly declared by him to be given absolutely, is absolutely 
at her disposal.^ 

Property into which such property has been converted is also absolutely 
at her disposal. ^ 

The testamentary power of a Hindu female is commensurate with her 
power of disposition in her lifetime.* 

Except in cases to which the Hindu Wills Act applies,* a 
gift or devise by the husband of immovable property ® to his 
wife without express words creating an absolute interest, 
conveys only the interest of a widow.® 

This restriction has no application to movable property given by the 


^ See post, p. 428. 

* Venkata Rama Rao v. Venkata 
iitiriya Ra<f (1880), 2 Mad. 333 ; S. C. 
Rowvenkata Mahapati v. Mohipati 
SuriaK 8 C. L. R. 304. 

a Ibid. 

* Caralapathi Chunna Cunniah v. 
Cota Namtualwariah (1909), 33 Mad. 
91. Post, pp. 427, 428. 

a With this is classed every kind 
of property producing a periodical 
income ; Vijiarangam v, Lakshuman 
(1871), 8 Bom. H. C. 0. C. 244, at p. 
266. Cf. Sakhararn Han v. Laxmi- 
priya Ttrtha Swami (1910), 34 Bom. 
349 ; 12 Bom. L. R. 167 ; Madhavrao 
Moreshwar v. Kashibai (1909), 34 
Bom. 287 ; 1 2 Bom. L. R. 9. 

* Saroda Sundari Dassi v. Kristo 

Jtban Pal (1900), 5 C. W. N. 300; 
Bhbba Tarini B^ya v. Peary Lall 
Sanyal (1897), 24 Calo. 646; 1 

C. W. N. 378 ; Koonjbehari Dhur v. 
Premchand DvJtt (1880), 6 Calc. 684; 
5 C. L. R. 601 ; Ram Narain Sing 
V. Pearay Bhugui (1883), 9 Calc. 
830 ; 13 C. L. R. 109 ; KnUianbvliy 
Koer V. Tvlapal Singh (1882), 11 
0. L. 204, at p. 207 ; Prosunno 
Coomar Ghoae v. Tarrv^knaih Sifkar 
(1873), 10 B. L. R. 267; Pabitra 
Dost V. Damvdar Jana (1871), 7 
B. L. R. 697 ; Jamtia Das v. Ramau^ 
tar Pande (1904), 27 All. 364 ; Janki 
V. Bhairon (1896), 19 All. 133; Rudr 
Narain Singh v. Rup Knar (1878), 1 


AU. 734; Ounjmt Sinyh {Baboo) v. 
Gunga Pershad (1867), 2 Agra, 230; 
Muihumeenakahi Ammal v. Chendra 
Sekhara Ayyar (1902), 27 Mad. 498 ; 
Seahayya v. Karasammn (1899), 22 
Mad. 357 ; Bhujanga Ran v. Rama- 
yamma (1884), 7 Madf 387 ; Gangada- 
raiya v. Parameeim^mma (1869), 5 
Mad. H. C. Ill; Motilal Mithalal v. 
Advocate-General of Bombay (1910), 
36 Bom. 279 ; Ambalal v. Rev)a (Bat) 
(1903), 5 Bom. L. R. 334 ; Kotarla- 
aapa v. Chanverova (1873), 10 Bom. 
H. C. 403 ; Harilal v. Rewa {Bai) 
(1896), 21 Bom. 376 ; ‘‘ Daya-Bhaga,” 
chap. iv. 8. i. para. 23 ; “ Smriti 
Chandrika,^’ chap. ix. s. ii. para 10 ; 
“ Vyavahara Mayukha,” chap. iv. 
8. X. para. 9 ; “ Sarasvati Vilasa,” 
paras. 257, 258. See Surajmani 
(Muaammat) v. Rdbi Nath Ojha (1907), 
rfs I. A. 17 ; 30 All. 84; 12 C. W. N. 
231 ; 10 Bom. L. R. 59 ; Kanhia v. 
Mahin LaU (1888), 10 All. 495 ; Jee- 
wun Punda v. Sona (Mv>asumat) 
(1869), 1 N. W. P. 66 ; Seth MuU 
chand Badharaha v. Mancha {Bai) 
(1883), 7 Bom. 491 ; Keaaerbai (Bat) 
V. Hnnaraj Morarji (1906), 33 I. A^ 
176, at p. 137 ; 30 Bom. 431, at p. 
442 ; 10 C. W. N. 802, at p. 807 ; 
8 Bom. L. R. 446 ; Chunilal v. Midi 
(Bai) (1900), 2 Bom. L. R. 46 ; Jairam 
v. Keasoujjee (1902), 4 Bom. L. R. 665, 
See, however, Braja Kiahera v. Kun- 
dam Devi (1899), 1 Bom. L. R. 287. • 
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husband, and invested by the wife in land,^ and it is not extended to a 
case where a widow obtains an absolute estate by a compromise with her 
husband's relations. ‘ 

Provided there be a gift of an absolute estate, and a power of alienation Powor to 
be implied, the widow can alienate the property, although there is not ahenate. 
an express power of alienation. ^ 

There is no presumption that a gift to a mother,* daughter,® or other Proaumption. 
female relation ® confers a less estate than would have been conferred 
had she been a male, but in construing a will or deed giving property 
to a female it may be assumed that a Hindu knows, as a general rule, 
at all events, that women do not take absolute estates of inheritance 
which they are enabled to alienate,^ and the Courts will lean against a 
construction giving her such absolute right.® The circumstance that 
the beneficiary is a fefhale may throw light upon the construction of a 
deed or will, but it cannot destroy the effect of express words creating an 
absolute estate.® 

In a case governed by the Hindu Wills Act a mere devise 
of immovable property, even to a wife, passes an absolute 


* Venhda Rama Bao v. Venkata 410 ; Roflha Prosad Midlick v. Rani 

Suriya Rao (1880), 2 Mad. 333 ; S. C. mom Daasi (1908), 3.^ 1. A. 118, at p. 
Rowvenkata Mahapati v. Mohijiaii 129 ; 35 Calc. 896, at p. 902 ; 12 
Suriah (1880), 0 C. L. R. 304. C. W. N. 729, at p. 737 ; 10 Bom. 

* Sambasiva ^yi/ar y. Venkatasvjara L. R. 604; Maihitra Das v. Bhikan 

Ayyar (1907), 31 Mad. 179. Mai (1896). 19 AU. 16; Annaji 

* See Surajmani {Musammat) Daitatraya v. Olinndrabai (1892), 17 

Baht Naih Ojha (1907), 35 I. A. 17 ; Bom. 503 ; Nunnu Meah v. Krishna- 
30 All. 84; 12 C. W. N. 231; 10 sawmi (1890), 14 Mad. 274; Bhoba 

Bom. L. R. 59) ; Janki v. Bhauon Tarim Debya v. Peary Loll Sanyal 

(1896), 19 All. 133, differing from (1897), 24 Calc. 640,' 1 C. W. N. 

Koonjbehari Dhur v. Premchand Dull 678; Seshaya Karasamma (1899), 

(1880), 5 Calc. 684; Saroda Sundari *22 Mad. 357 ; Lakshmibai v. Hirabai 
Daasi v. Kriaio Jiban Pal (1900), 5 (1886), 11 Bom. 69 ; S. C. on appeal, 

C. W. N. 300, at p. 303. Hirabai v. Lakshmibai (1887), 11 Bom. 

* Atul Krishna Sircar v. Sanyasi 51Z; Venkata Narasimha Appa Bao 

Churn Sircar (1905), 32 Calc. 1061; Bahadur (Rajah) v. Surenani Venkata 
9 C. W. N. 784. Purushothama Jagnnnaddha Oopala 

® Ramaaami y, Papayya (1893), f6 Row Bahadur (Rajah) (1908), 31 Mad. 
Mad. 466 ; KoUany Roger (Mussamut) 321 ; cf. Sambasiva Ayyar v. Visvam 
V. Luchmee Pershad (1875), 24 W. R. Ayyar (1907), 30 Mad. 356 ; Oanpai 
C. R. 396. See Thakur Singh v, Rao v. Ram Chandar (1888), 11 All. 
Nokhe Singh (1901 ), 23 All. 309. 29G. 

^ Ramgewan Lai (Lcda) v. Dal ® Harilal v. Rewa (Bai) (1895), 21 

Koer (1897), 24 Calc. 406. In Rama- Bom. 376, at pp. 380, 381. 

chandra Naiker v. Vijayaragavulu ® Surajmani (Musammat) v. Rahi 

Naidu (1908), 31 Mad. 349, there was Nath Ojha (1907), 36 I. A. 17 ; 30 

an absolute gift to a daughter-in-law All. 84 ; 12 C. W. N. 231 • 10 Bom. 
for her maintenance. L. R. 59. See Ramachandra Naiker 

* Mahomed Shumaool Hooda (Mold- v. Vijayaragavulu Naidu (1908), 31 
vU) V. Shevmkram (1874), 2 I. A. 7, at Mad. 349 ; Afnarefidra Nath Bose v. 
pp. 14, 16; 14 B. L. R. 226, at pp. Shuradhani Dasi (1909), 14 C. W. N. 
231, 232 ; 22 W. R. C. R. 409, at p, 468. 
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Control by 
husband^ 


estate, unless it appears from the will that only a restricted 
interest was intended for her.^ 

Except in the case of savdayika,^ a woman’s power of 
disposal over her stridhan property is, during coverture, subject 
to her husband’s consent, and without such consent she cannot 
bequeath it by will when her husband survives her, unless he 
consents to the will.® 


Power of 
husband. 


The “Smriti Chandrika ” ^ says “^it must be concluded that women 
possess independent power only over saudayika and over their husband’s 
donation, except immovables, and that their power is not independent 
over other sorts of property, although they may Ijp stridhana.^^ 

“ Acquisitions made by a woman by the practice of a mechanical art 
are subject to the control of the husband, who appears to be entitled to 
the fruits of the wife’s bodily labour.” ® That is, she cannot alienate it 
without his consent, and he can use it.® Katyana says: “The wealth 
■\\hieh is earned by mechanical arts, or which is received through affection 
from a stranger, is subject to her husband’s dominion. The rest is 
pronounced to be woman’s property.” ’ 

Althou^^ there is no provision as to what is to become of “ what is earned 
by mechanical arts or what is received through affection through a stranger,”® 
■s^hcre the woman predeceases her husband. Sir G. D. Banerjee considers 
that Jagannatha’s opinion ® should bo followed, and tha^t the property 
df^volves upon the woman's siridJmn heirs according to the “ JVIitakshara.” 

A husband can in times of pressing need,^^ and then only,^® 
use his wife’s stridliana of any kind without her consent. 


^ Act XXI. of 1870, f». 2, applying 
Act X. of 1805 (Incl. Succession Act), 
b. 82 ; Bhdba Tarim Debya v. Peary 
LaU Samjal (1807), 24 Calc. 646; 1 
C W. N. 578 ; Saroda Sundari Dasei 
V. Kristo Jihan Pal (1900), 5 (\ W. N. 
300. See C aralapalhi Chwi na Cunniah 
V. Cota Nammalwarrtah (1909), 33 
Wad. 91. 

* Aiite, pp, 425, 426. 

® Bhau V. Baghunatk Krishna Gurav 
(1905), 30 Bom. 229 ; 7 Bom. L. R. 
936. 

* Chap. ix. B. ii. para. 12. 

® G. C. Sircar’s “ Hindu Law,” 3rd 
ed., p. 365. Sec " Viramitrodaya ” 
(G. C. Sircar’s translation), p. 222 ; 
“ Vyavahara Mayukha,” phap. ix. 
6. X. para. 7 ; “ Daya-Bhaga,” chap, 
iv. s. i. paras. 19, 20. 

® Banerjee’s ‘‘ J^aw of Marriage,” 
Snd ed., p. 319. 

’ “Smriti Chaiidrika,” chap. ix. 
s. i. para. 16; “Daya-Bhaga,” chap. 


iv. s i. para. 19 ; ‘‘ Daya-Tattwa,” 
chap. ix. para. 1 ; “ Daya-Kramn- 
Sanpraha,” chap. ii. s. ii. para. 25. 

® Ankf p. 423. 

® Colebrooke’s “ Digest,” vol. iii. 
p. 629. 

10 “ Law of Marriage,” 2nd ed., pp. 
439, 440. 

^1 See Mohima Chiinder Roy v. 
thtrga Monee (1875), 23 W. R. C. R. 
184; TuJearam v. Qunaji (1871), 8 
Bom. H. C. A. C. 129 ; “ Mitakshara,” 
chap. ii. 8. 11, paras. 32, 33 ; “ Daya- 
Bhaga,” chap. iv. 8. 1, paras. 19-25; 
“ Vivada Chintamoni ” (Tagore’s trans • 
lation, pp. 264, 265; “ Vyavnliara 
Mayukha,” chap. iv. s. 10, paras. 
7-10 ; “ Smriti Chandrika,” chap. ix. 
8. 2, para. 14 ; Banerjee’s “ Law of 
Marriage,” 2nd ed., pp. 316 et seq. 

8ooda Ram Doss v. Joogvl Kishore 
Goopto (1875), 24 W. B. C. R. 274; 
Mohima Chunder Roy v. Durga Monee 
(1875), 23 W. R. C. R. 184. 
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His creditors have no such right.^ He is bound if he has means to 
reimburse her for the amount so expended.^ 

A widow has complete control over her stridhan property 
of every kind and whensoever acquired.® 

^ Radha (MusBumat) v. Bisheahur * Colcbrooko’s “ Digest,” voL in, 
Daas (1875), 6 N. W. F. 279 ; Tuha- p. 628 ; Kvllammal, DoedemY. Ekippu 

ram v. Ounaji (1871), 8 Bom. H. C. Ptlhi (1862), 1 Mad. H. C. 85 ; BriJ 

A. C, 129 ; Hammuchah v. Rungapah Indar Bahadur 8tngh v. Jank% Koei 

(1808), Strange’s “ Hindu Law,” {Ranee) ^1877), 6 I. A. 1, at p- 15 ; 1 

li. 23. C. L. R. 318, at pp. 325, 326 ; Yen 

* Banerjee’s “ Law of Marriage,” kaJia Rama Rau v. Venkata Suriya 
2nd ed , pp. 315-318. Rau (1877), 1 Mad. 281, at p 286. 



• CHAPTER XIV. 


Principle. 


Maiden. 


INHERITANCE TO STRIDHAN PROPERTY. 

Inheritance to property held absolutely by a woman is not 
governed by the rules which govern inherifance to the property 
of a male. 

It is only by the death of the woman that the heir succeeds ; no one 
acquires by birth any interest in strtdhan property.^ 

As to the inheritance to property which has been iriherited by a woman 
from a male, see ante, p. 351, and post, p. 448, 

The inheritance to a woman’s property varies to some 
extent according to the source from which the property comes. 
It depends upon express texts, and is foundedcon nearness 
of kin, preference being in some cases" given to female 
descendants. 

The doctrine of spiritual benefit has no application to the succession to 
stridhana in the Mitakshara school ; ^ and even in the Bengal school that 
doctrine only apphes to remote relations.® 

When the form of the siridhan property has been changed by exchange, 
sale, or otherwise, succession to the proceeds will bo the same as the succes- 
sion to the original property. 


Maiden's Property, 

The schools do not differ as 4o the property of a maiden. 


It passes in the following order 

1. Uterine brothers. 

2. Mother. 

3. Father.^ 

^ ** Smriti Chandrika,” chap. ix. 

B. lii. para. 9. 

® Oanga Jati (Musammat) v. QlioHta 
(1875), 1 All. 46, at pp. 49, 50. 

* Ihid, ; Toolaee Dase Seal v. 
lAiMymoney Dassee (Sm) (1900), 4 

C. W. N. 743; Nogendra Naiidini 


Dasei v. Benof^ Kriehna Deb (1902), 
30 Calc. 521, at p. 527 ; 7 C. W, N. 
121, at p. 125. 

• “ Daya-Bhaga,” chap, iv, s. iii. 
para. 7 ; ** Mitakshara,” chap. ii. 
s. xi. para. 30 ; “ Smriti Chandrika.” 
chap. ix. s. iii. para. 35; **VyaTa- 
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4. Her nearest relations.^ 

Thus a sister is preferred to a father's brother's son,^ and a father's 
mother's sister to a maternal grandmother.* As to a paternal grand- 
mother, see Oandhi Maganldl v. Jaddb (Bai) (1899), 24 Bom. 192 ; 1 Bom. 
L. R. 674. 

Under the Mitakshara, and the Mayukha, a father's sister in Bombay 
is preferred to a remote sapinda^ 

Wlien a maiden dies after betrothal, the bridegroom is entitled to the 
presents given by him after deducting all expenses incurred by himself 
or by the parent or other guardian of the damsel. * Failing the bridegroom, 
such presents are said to devolve upon her heirs, ^ as abpve. 

Devolution of Stridhan according to the '' Mitakshara."' 

Under the “ Mitakshara,” the property of a married woman 
devolves as follows : — 

I. Sulka ^ apparently goes first to the mother and then to 
the uterine brothers,® but it is not quite settled whether the 
mother does not succeed the brothers. 

On this subject there is a difference of opinion as to the proper transla- 
tion of a text of Gautama. According to the “ Mitakshara ” ® and the 
“ Mayukha," ^^•it is translated : “ Ihe sister’s fee belongs to the uterine 
brothers ; aftei^the death of) the mother.” According to the “ Virami- 
trodaya,” the “ Smriti Chandri^,” the “ Daya-Bhaga,” and the 
“ Chintamani,” it reads : “ The sister’s fee belongs to the uterine brothers ; 


hara Mayukha,” chap. iv. s. x. para. 
34 ; Vivada Chintamani ” (P. C. 
Tagore's translation), p. 270 ; Nara^ 
sayya v. Venkaiji^a, 2 Mad. L. J. 149, 
referred to in Venkatarama Krishna 
Ran V. Bhujanga Rau (1895), 19 Mad. 
107, at p. 109. ' 

^ See Dwarka Nath Roy v. Sarat 
Chandra Singh Roy (1911), 15 C. W N, 
1036. 

* Ibid. 

* Janglubai v. Jetha Appaji Jfor- 
tmdi (1908), 32 Bom. 409; 10 Bom. 
L. R. 522 ; Oandhi Maganlal v. 
Jadah (Bai) (1899), 24 Bom. 192, at 
p. 212 ; 1 Bom. L. R. 674 ; Vira- 
mitrodaya ” (G. C. Sircar’s transla- 
tion), p. 241. See Banerjee'a “ Law 
of Marriage,” 2nd ed., p. 424. 

* Tukaram v. Narayan (1911), 14 
Bom. L. B. 89. 

» Mitakshara,” chap. ii. a. xi, 
paras. 34, 35; Daya-Krama-San- 
graha,” chap. ii. s. i. para. 2 ; ** Smriti 


Chandrika,” chap. ix. s. ui. para. 34 ; 
“ Vyavahara Mayukha,” chap. iv. ; 
8. X. para. 33 ; Colebrooke's “ Digest,” 
iii. p. 624 ; Strange’s “ Hindu Law,” 
vol. i. p. 38. 

* “ Vyavastha Darpana,” 2nd ed., 
p. 733. 

Ante, pp. 421, 422. 

® * Mitakshara,” chap. ii. s. xi. 
para. 14, (Uolebrooke’s note. 

^ Chap. ii. B. xi. para. 14. 

Chap. iv. B. X. para. 32. Sastri 
G. C. Sircar (“ Hindu Law,” 3rd ed., 
p. 413) says : “ The reason is that it 
originally belonged to the parents ; 
but later on it was declared to be 
the bride's stridhan ; and this rule of 
succession appears to be a compromise 
between the original and the later 
views.” 

G. C. Sircar's translation, p. 242. 

Chap. ix. B. iii. paras. 32, 33. 

Chap. iv. 8. iii. paras. 27, 28. 

P. C. Tagore’s translation, p. 270. 


Presents by 
bridegroom. 


Married 

woman’s 

property. 
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after (them) it goes to the mother.” As to this, Sir G. D. Banerjee ' says : 
“ Even in the * Mitakshara * it would appear from the context that it is 
understood in the same sense, for the uterine brothers are mentioned as the 
first among the heirs.” Sastri G. C. Sircar ^ and Dr. Jogendranath Bhatta- 
oharya * also take the view that the brothers succeed first even according 
to the ” Mitakshara ” ; see also Cunningham’s “ Hindu Law,” p. 119. 

The texts are silent as to the devolution of this kind of stridhan on 
failure of mother and brothers. It would apparently go to the persons 
who succeed to other kinds of stridhan. 

Other siridhan IL Other stridhan property ^ devolves, if she has children, 
property. followS : — 

Daughter. 1. Unmarried daughter.^ 

2. Married daughter who is “ unprovided for,” ® i.e. who 
is either indigent or childless.^ 

8. Married daughter who is “ provided for ” whether she 
has a son or not.® 


As regyds the relative claims of childless, well-to-do daughters and 
indigent daughters, Sir G. D. Banerjee ® says thus : “I think Vijnanes- 
vara’s meaning is that the rich daughters, whether they have children 
or not, should all be excluded by the indigent daughters, whether they 
are cliildless or have children. And I presume that the childless daughters 
would be preferred to those having issue only when the competitors are 
not poor, and their means and circumstances are equal. In the case of 
daughters who are poor in different degrees, no hard and fast rule can be 
laid down ; but a Court of Justice should look to the circumstances of each 
case, and order distribution accordingly.” 

It has been held that comparative poverty is the only criterion settling 
the claims of daughters inter In one case the Bombay High Court 


1 “ Hindu Law of Marriage,” 2nd 
ed., p. 365. 

* ” Vyavastha Chandrika,” vol. ii. 
pp. 623, 550. 

* “ Hindu Law,” 2nd ed., p, 678. 

* Salemma v. Lutchmana Eeddi 
(1897), 21 Mad. 100. As to inherited 
property in the Bombay Presidency, 
see post, p. 461. 

® Whether then betrothed or not, 
Banerjee’s ” Law of Marriage,” 2nd 
ed., p. 342. 

* The expression is irrespective of 
the sources of provision, Danno v. 
Darho (1882), 4 All. 243. 

^ ” Mitakshara,” chap. ii. s. ad. 
para. 18 ; ” Vyavahara Mayukha,” 
chap. iv. 8. X. paras. 20-23 (referring 
to yautaka stridhan), post, p. 436. 

® Binode Koomaree Dahte v. Purd- 
han Gopcd Sdkee (1866), 2 W. B. 


C. K. 176, at p. 177 ; Muthappudayan 
V. Ammani Ammal (1897), 21 Mad. 
58. “ It is explained by Apararka 
and the author of the Kalpataru 
that * unprovided ’ means childless, 
indigent, neglected (by the husband), 
or widowed. Vijnanesvara and others 
attach to the term the first two of 
the above meanings.” ” Viramitro- 
daya ” (G. C. Sircar’s translation), 
p. 231. 

® ” Law of Marriage,” 2nd ftt 
p. 342. 

Poli V. Narotum Bapu (1869), 6 
Bom. H. C. A. C. 183 ; Audh Kumari 
V. Chathdta Dai (1879), 2 All. 561. 

Bakvbai v. Manehhabai (1864), 
2 Bom. H. C. 5, followed in Poli v. 
Narotum Bapu (1869), 6 Bom. H. C. 
A. C. 183. 



CHAP. XIV.] “ MITAKSHABA.” 


488 


diieoted an issue as to whether the pecuniary circumstanoes of the daughters 

-^ne being a widow, and the other married were so far difiezent as to 

give the widow a prior right of inheiitanoe over the daughter whose husband 
was alive, on the ground that she was an unprovided ” daughter. 

Sir G. D. Baneijee ^ says that “ barren and childless widowed daughters 
are actually preferred to those who have or are likely to have male issue, 
when the means and circumstances of the competitors are equal.” 

The rule as to the preference of unendowed before endowed 
daughters cannot be extended to oth^r female relations such as 
sisters in Bombay.* 

It has been held in Madras that, where several daughters mheni stridhan 
property, on the death^f one her interest passes to the survivors ® as heirs 
of their mother. 

A prostitute daughter would apparently come after all other daughters.* 

4. Daughter’s daughter.® 

They take per stirpes,^ 

5. Daughter’s son.’ 

6. Son.® 


As to stepsons, see post, p. 435. Sons ” exclude son's sons, ^^hoHe 
father is dead.^ 

It has been held in Madras that there is no benefiT of survivorship 
between co -heirs inheriting stridhan property, and that sons take as tenants 
in common, not as joint tenants, eten if they be members of a joint Mitak- 
shara family ; ® but it is submitted that uhere the sons, or other male 


^ “ Law of Mamage,” 2nd ed., 
p. 343. 

® BJiagitihibat v. Baya (1881), 5 


Born. 2G4. 

* Seri^amalcUhammal v. Valaynda 
Mudali (1867), 3 Mad. H. C. 312, at 
p. 317. This IS disputed by Sir G. D. 
Banerjee (“ Law of Marriage,” 2nd 
ed., pp. 347, 348). 

* See Tora v. Krishna (1907), 3f 
Bom. 495; 9 Bom. L. B. 774, post, 
pp. 446, 447, and ante, p. 372. 

* ” Mitakshara,” chap. ii. s. xi. 
para. 15 ; “ Smriti Chandrika,” chap. 
IX. B. iii. para. 21 ; ** Manu,” chap, 
ix. para. 193 ; Svhramanian ChetU v. 
ArunacheUim Chetti (1904), 28 Mad. 1. 

* “ Mitakshara,” chap. ii. s. xi. 
para. 16,an<e, p. 351 ; W. Macnaghten’s 
“ Hindu Law,” p. 121. 

’ “ Mitakflhara,” chap, ii. s. xi. 
para. 18 ; ” Vyavahara Mayukha,” 
chap. iv. B, X. para. 20. Sir G. B. 
Banerjee’s “ Law of Marriage,” 2nd 

H.L. 


ed., p. 356, considers that this does 
nut include the adopted son of a 
daughter. 

• ® Karuppat Nachiar v. Sankaranar- 
yanan Ghetty (1903), 27 Mad. 300; 
** Mitakshara ” chap. u. s. xi. para. 
19. The difference between the 
Benaies and the Bengal school {post, 
p. 441 ) in the rights of sons 
anses from different constructions of 
“ Manu,” chap. ix. para. 192. See 
Banerjee’b ” Law of Marriage,” 2nd ed,, 
pp. 351, 352. As to the rights of an 
adopted son, see ante, pp. 174, 176. 
The share of an adopted son m case 
of the birth of a legitimate son after 
the adoption, is apparently the same 
as in the case of inhentance to males 
(ante. pp. 180, 181 ; Banerjee’s “ Law 
of Marriage,” pp. 354, 356). 

® Karuppai Nachiar v. Sankara^ 
narayanan Ghetty (1903), 27 Mad. 
300. 

2 F‘ 
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oo-heitB, hold the property jointly and are members of a Mitakshara joint 
family, there is a right of survivorship.* 

7. Son’s son.^ 

Grandsons by different sons inherit per stirpes, and not per capita.^ 

There is authority that the adopted son of a natural son in competition 
with another natural son takes only the share which his father would have 
had had he been an adopted son.^ 

The succession to a childless woman depends upon the form 
of the woman’s marriage. 

If she has been married in the Brahma form,® and the 
marriage will be presumed as being in that form,® (even in the 
case of Sudras if the parties belong to a respectable family),^ 
the property goes to her husband,® and after him to his nearest 
sapindas, in order ® of their rights of succession to him. 

The order of succession after the husband is to some extent the subject 
of dispute.^^ Sir G. D. Banerjee ** accepts Kamalakara’s interpretation of 


^ See Venkayamma Garu {Baja Che- 
iikani) V. Venkataramanayamma {Baja 
Chelikani) (1902), 29 1. A. 156, at 
p. 165 ; 25 Mad. 678, at p. 687 ; 7 
C, W. N. 1, at p. 8 ; 4 Bom. L. R. 667 ; 
Katama Natchar v.Shivagunga {Bajah 
of) (1863), 9 M. I. A. 543, at p. 616 ; 
2 W. R. P. C. 31, at pp. 39, 40; 
“ Mitakshara,” chap. i. s. iv. para. 2 ; 
Colebrooke’s “Digest,” vol. lii. p. 
603 ; ante, pp. 230-232. 

* “ Mitakshara,” chap. ii. s. xi. 
para. 24. 

® “Smriti Chandrika,” chap. ix. 
s. hi. para. 25; “Vyavastha Chan- 
drika,” vol. ii. pp. 535, 552. See 
ante, p. 361. 

* Baghubanund Doss v. Sadhu 
Chum Doss (1878), 4 Calc. 425; 3 
€. L. R. 634 ; “ Dattaka Chandrilra ” 
(Bharat Chandra Siromani’s edition), 
p. 30, referred to in Banerjee*s “ Law 
of Marriage,” p. 358, note 4. 

* Ante, p. 60. 

* Jagannath Prosad Gupta v. 
Bun jit Singh (1897), 25 Calc. 354; 
8 , Authikesavulu Chetty v. 8 . Bama- 
nvjam Chetty (1909), 32 Mad. 512; 
In Moosa Bafi Joonas v. Ahdtd Bohim ; 
Haji (1906), 30 Bom. 197, at p. 203; 
7 Bom. L. R. 147, Jenkins, C. J., said : 


The legal consequences of the classes 
of marriage, the approved and the 
disapproved vary according as their 
leading characteristics are blame- 
worthy or not, and suggest the 
inference that it is the quality and not 
theform of the marriage that decides 
the course of devolution.” In that 
case a marriage by Cutchi Memons 
was treated as being in the approved 
form, and the same reasoning would 
apply to marriages by Brahmas and 
other Hindus, who do not marry 
according to strict Hindu forms. 

^ Jagannath Baghunath v. Narayan 
p910), 34 Bom. 663; 12 Bom. L. R. 
546. 

* See Bhau v. Baghunath (1906), 
30 Bom. 229 ; 7 Bom. L. R. 936. 
He takes before a stepson ; Bhima- 
charya v. Bamacharya (1909), 33 Bom. 
452 ; 11 Bom. p. 654. 

• “Mitakshara,” chap. ii. a. xi. 
para. 11 ; Jagannath Prosad Gupta 
V. Bunjit Singh (1897), 26 Calc. 
354 ; Champdt v. Shiba (1886), 8 All. 
393. 

G. D. Banerjee’s “ Law of 
Marriage,” 2nd ed., pp. 360-364. 

Ibid. p. 364. 
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the “ Mttakshara/’ according to which “the successive heirs a£ter the 
husband would be the stepson,^ the step grandson,^ the rival wife,® the 
step daughter,^ her son, the husband’s mother, his father, his brothers,® 
their sons,® and the husband’s other gotraja aapindas and bandhua in 
the order in which they inherit his property.” 

The husband’s sister’s sons are preferred to the husband’s paternal great 
grandfather’s great grandsons,'' and to the woman’s own sister’s sons.® 

The husband’s brother’s daughter’s son comes before the sister’s 
daughter’s son.® 

A remote aapinda of the husband was held entitled to succeed in Champat 
V. Shiha (1886), 8 All. 393. 

If bhe has been married in the Asura form (or apparently 
if in any local or special form the stridhan of a childless 
married woman goes to her mother, then to her father, and 
then to her father’s next of kin, and failing them to the mother’s 
next of kin.^^ 

The sister is preferred to the sister’s son in Madras, ami the father’s 
sister is preferred to the mother’s brother.^^ 


Devolution of Stridhan according to the “ T yavahara 
Mayukha” 

According to the “ Mayukha,” the stridhan property of a 
married woman devolves as follows : — 


^ In Brahmappa v. Papanna (1889), 
13 Mad. 138, the stepson was pre- 
ferred to the sister’s son ; Smriti 
Chandrika,” chap. ix. s. iii. para. 38. 
bee, however, Mayne’s “ Hindu Law,” 
7th ed., p. 895. 

* Oojabai v. Shahajtrao 
Baje Bhoah (Shrimant) (1892), 17 
Bom. 114. 

® Kesaerbat (Bo*) v. Hunaraj 
Morarji (1906), 33 1. A. 176; 30 
Bom. 431 ; 10 C. W. N. 802 ; 8 Bom. 
L. B. 446, in preference to husband’s 
brother or his son ; Krtaknai v. 
Shripati (1905), 30 Bom. 333 ; 8 Bom. 
L. E. 12, in preference to grandsons 
of husband’s father’s brother. 

® Sir G. D. Banerjee (“Law of 
Marriage,” 2nd ed., p. 388) considers 
that stepdaughters come before 
stepBohs. 

® Full brothers being preferred to 


half-brothcrb, Parttiappa v. Shtd^ 
dappa (1906), 30 Bom. 607. 

• Bachfia Jtta v. Ju^imn Jfia 
(1885), 12 Calc. 348 (a Mithila case). 

’ Mohun Pt'tahad Naratn Singh v. 
Kiahen Kiahore Naram Singh (1893). 
21 Calc. 344 (a Mithila case). 

® Oamahi Lai v. Ajudhia Praaad 
(1906), 28 All. 345. 

• Venicatciaubramaniam Chetti v. 
Thayarammah (1898), 21 Mad. 203. 

Ante, pp. 60, 51. 

Anle, pp. 62, 63. 

“ Mitakshara,” chap. ii. s. xl 
para. 11. See Vijiarangam v. Lak- 
ahumm (1871), 8 Bom. H. C. 0. C. 
244. 

Bajn Oramany v. Atmnani Anh 
mol (1906), 29 Mad. 358. 

Vijiarangamv, Lakahwnan{l%1l), 
8 Bom. H. G. 0. C. 244, a| p. 26L 
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I. Sulka devolves in the same way as according to the 
“ Mitakshara.” 


Gifts by rela- 
I after 


II. Anwadeyika stridham ^ (gifts subsequent to marriage) 
and pritidatta (gifts by the husband on account of affection) 
Sutoand. 8® ® unmarried daughters in equal shares. Failing 

unmarried daughters the property goes to sons and married 
daughters in equal shares.* 

Failing sons and daughters, daughter’s children, and failing 
them, son’s sons apparently become heirs.® 


CSompensation given by the husband to the wife on his taking another 
wife * would also apparently follow the same rule — at any rate, sons would 
not be preferred to daughters.^ 


Tautaka 

atridhan. 


III. Yauiaka siridhana ® goes to the maiden daughters 
alone in the first instance.® 


The further succession of this kind of property would apparently be 
as according to the “ Mitakshara,” but it is said that in respect ot 
property given by the kindred at an cLSura marriage, That which has 
been given to her by her kindred goes on failure of kindred to her son.” 

Other pro- IV. Property acquired in other ways goes ^ to the sons, 
grandsons, and great grandsons, if there be daughters.^® 
After them come daughters and their issue. 

In those parts of the Bombay Presidency where the 
“ Mayukha '' is paramount, namely, in Gujerat, in the Northern 
Konkan, and in the island of Bombay, such inherited property 
as a woman takes absolutely passes in the same way.^* 


^ Ante, pp. 431, 432 ; “ Vyavahara 
Mayukha,” chap. iv. s. x. para. 32. 

“ Ant€f p. 422. See Sitahai v. 
Wasantrao (1901), 3 Bom. L. R. 201. 

® Who are bom to her by her 
husband, Jagannath Baghunaih v. 
Narayan (1910), 34 Bom. 553; 12 
Bom. L. R. 545. 

* “ Vyavahara Mayukha,” chap. iv. 
B. X. paras. 13, 15 ; Dayaldas Laldaa 
V, Savitribai. (1909), 34 Bom. 386; 
12 Bom. L. R. 386 ; Sitahai y. Wasan- 
trao (1901), 3 Bom. L. R. 201; 
Ashalmi v. Tyeb Haji Eahimtvila 
{Haji) (1882), 9 Bom. 115. 

a ** Vyavahara Mayukha,” chap. iv. 
s. X. para. 20. See Banerjee’s Law 
of Marriage,” 2nd ed., p. 371. 

* Ante, p. 422, 


^ See “Vyavahara Mayukha,” chap, 
IV. B. X. para. 24. 

** Ante, p. 420. 

9 “ Vyavahara Mayukha,” chap, 
iv 8. X. para. 17. 

Ante, pp. 434, 435. 

“Vyavahara Mayukha,” chap, 
iv. s. X. para. 31. 

19 “ Vyavahara Mayukha,” chap. iv. 
8. X. para. 26 ; Manilal Revdofiat v. 
Bewa (Bai) (1892), 17 Bom. 759 ; 
Vijiarangam v. Lakehuman (1871), 8 
Bom. H. C. 0. C. 244, at pp. 260, 
261. 

“ Post, p. 451. 

i« “ Vyavahara Mayukha,” chap. iv. 
s. X. para. 26 ; Vijarangam v. Lak- 
shuman (1871), 8 Bom. H. C. 0. C. 
244, ’ at p. 261 ; Bkagirthibai v. 



OHAP. XIV.] 




437 


MAYUKHA.” 

In those parts of the Bombay Presidency where the “ Mitakshara ” 
is paramount, namely, in the Mahratta country and in the Southern 
Konkan and Northern Kanara, the property descends to the daughters 
to the exclusion of her sons.^ 

It seems quite reasonable to lay down that as regards that class of 
property which is emphatically woman’s property, being expressly so 
named by the old sages, the female ofispring shall take precedence over 
the male ; while as regards that which is not such, the general preference 
given to the male offspring over female by Hindu law should have effect. 

On the other hand, there is no obvious reason why in the case of collateral 
relations any similar distinction should be maintained between the two 
classes.” ® 

In the case of ^iridhan of all kinds ^ the succession to a SucceaBion to 
childless woman depends upon the form of the woman’s marriage. womsS^ 

If she has been married in the Brahma form,^ and there if married in 
be no issue of the marriage,® the property goes to her husband ; 
and failing him, to his sapindas in the order in which they 
inherit to him.® 

The above has been deduced from the viewexpressed in ManiM Eewadut 
V. Bewa (Bai) ’ that, except so far as the succession of cluldren is concerned, 
there is, according to the “ Mayuklia,” no difference between the succession 
to the different kinds of stridhan property. Earher cases had held that in 
the case of inhlrited property the property devolved (independently of the 
form of marriage) as if the deceastd woman were a male ® and the only son 
of her father. This would coincide with the .succession in the case of the 
marriage being in the Asura form.* 

Kaknujirav (1886), 11 Bom. 285, at rayan (1910), 34 Bom. 553 ; 12 Bom. 
pp. 303, 310; Oandht Maganlal L. R. 545. 

Moiichand v. Jaddb (Bat) (1899), ® “ Vyavahara Mayukha,” chap. iv. 

24 Bom. 192; 1 Bom. L. R. 574; &. x. paras. 28, 30; Kesserhat (Bai) 

Qidappa Domtngappa Kuaugal v. v. Humraj Morarji (1906), 33 1. A. 

Tayawa (1907), 31 Bom. 453 ; 9 176, at p. 197 ; 30 Bom. 431, at 

Bom. L. R. 834. pp. 451, 462; 10 C. W. N. 802, at 

^ Jankibai v. Sundra (1890), 14 pp. 813, 814; 8 Bom. L. R. 446. 

Bom. 612 ; Oulnppa Domingap^ Bachha Jha v. Jugmon Jha (1886), 

Kuaugal v. Tayavra (1907), 31 Bom. 12 Calc. 348, at p. 356. This will 

463. So© onfc, pp, 431-434, as to include the wives of gotraja saptndas 

inheritance according to the Mitak- (ante, pp. 396, 397), see Narmada (Bai) 
shara. v. Bhagwanirai (1888), 12 Bom. 505. 

• Mamlal Bevoadai v. Bewa (Bai) ’ (1892), 17Bom.758,atpp. 761, 765. 

(1892), 17 Bom. 758, at pp. 769, 770. * Narmada (Bai) v. Bhagwanlrai 

• Ibid., at p. 769. See Vijiaran- (1888), 12 Bom. 605 ; Dedpat Naro* 

gam v. LaJeehumam (1871), 8 Bom. tarn v. Bhagvan Khushod (1886), 9 
H. C. 0. C. 244, at p. 260. Bom. 301, at p. 304 ; Vijiarangam 

® Ante, p. 50. As to Cutchi Me- v. Lakahuman (1871), 8 Bom. H. C. 
mons, see ifoosa Haji Joona^ Noorani 0. C. 244, at pp. 260, 261. See also 
V. Abdul BaMm (Haji) (1905), 30 Maine’s ** Hindu Law,” 7th ed.. 

Bom. 197 ; 7 Bom. L. R. 447. p. 835. 

• Jagannaih Baghunatk v. Na- * Post, p. 498. ^ 
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The husband's son is preferred to the co-wid6w and to the husband's 
nephew.^ The husband’s brother comes before the husband’s brother’s 
son.** 

A co-widow comes before the husband’s brother or brother’s son»° and 
a daughter-in-law before the daughter of a deceased daughter.* 

The son of a stepdaughter is an heir of the widow.^ 

As the Mitakshara ” and the Mayukha ” include in the expression 
“ sapinda ” any relation within the seventh degree from descent from a 
common ancestor,* kinsmen up to that degree will succeed.’ There is 
authority that a daughter’s grandson and a husband’s sister are heirs.* 

It is unsettled whether samanodokas * succeed, but Sir G. D. Banerjee 
inclines to the opinion that they will so succeed. 

Where there is a failure of the husband s relations, Messrs. West and 
Biihlei;/^ consider that her own relations succeed, whether before or after 
her husband’s samanodokas it is not clear. Sir G. D. Banerjee inclines to 
the same opinion.^* 

A father’s sister is preferred to a mother’s brother,^® and a father’s 
sister’s son to a father’s sister’s son’s son.^* 

If the 'woman 'was married in the Asura (or apparently 
in any logal or special) form of marriage, the property goes to 
her mother, then to her father ; and failing them, to her 
father’s sapindas in order of their succession to him. 

f 

Devolution of Stridhan according to the “ Smriti ’Ghmdrika.” 

According to the “ Smriti Ch'andrika,” which is of con- 
siderable authority in Southern India, the stridhan property 
of a married woman devolves as follows : — 


^ Oojabai v. Shahajirao Maloji 
Baje Bhosle (Shnmant) (1892), 17 
Bom. 114. 

® Hunsraj v, Monghiha% (Bai) 
(1905), 7 Bom. L. R. 622. 

® Kesserbai (Bai) v. HuTisraj Mo- 
rarji (1906), 33 1. A. 176 ; 30 Bom. 
431 ; 10 C. W. N. 802 ; 8 Bom. L. R. 
446. 

* Narmada {Bai) v. Bhagwantrai 
(1888), 12 Bom. 505. 

• Motiram Succram v. Mayaram 
Barkairamt Bom. P. J. for 1880, 
p. 119. 

• “Mitakshara,” chap. ii. s. v. 
para. 6 ; “ Vyavahara Mayukha,” 
chap. iv. s. viii. paras. 18, io. See 
anU, p. 363. 

’ Banerjee’s “ Law of Marriage,” 
2nd ed., p. 376. 

* West and Biihler, 2nd ed., pp. 
242, 243. 


* Ante, pp. 363, 364. 

“Law of Mamage,” 2nd ed., 
pp. 376-S78. 

“ Hindu Law,” 2nd ed., pp. 244 
ei seq. 

“Law of Marriage,” pp. 378, 
379. 

Vijiarangam v. Lakshuman 
(1871), 8 Bom. H. C, 0. C. 244, at 

pp. 260, 261. 

Dalpat Narotam v. Bhagvan 
Ehuakal (1885), 9 Bom. 301. 

15 « Vyavahara Mayukha,” chap. iv. 
B. X. para. 28 ; “ Mitakshara,” chap, 
ii. B. xi. para. 11 ; Kesserbai (Bai) v. 
Hunsraj Morarji (1906), 33 I. A. 
176, at p. 197 ; 30 Bom. 431, at 
pp. 451, 462 ; 10 C. W. N. 802, at 
pp. 813, 814 ; 8 Bom. L. B. 446. 

It does not supersede the “ Mitak- 
shara,” Magu Gramany v, Ammani 
Ammal (1906), 29 Mad. 368. 
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I. The sulka goes to the uterine brothers in preference to StOka. 
the mother.^ 

If the woman has issue. * 

II. The Anwadeya (or Anwadeyika) striShana^ and the outsby reia- 
ynUdaUa stridhan * devolve, as in the case of the “ Mayukha,” * 

except that widowed daughters are excluded from inheriting 
this kind of stridkan,^ and that widows of gotraja sapindas 
have none of the rights which they have under the Bombay 
system.* 

III. Yautdka.'’ ^ 

This goes first to the maiden daughter and subseifuently 
as under the “ Mitakshara.” * 

IV. Other kinds of stridhan. 

The daughters who are unmarried and those who are “ un- 
provided for ” ® first succeed,^® the subsequent succession being 
as under the “ Mitakshara,” 

Under the Madras system the widens of gotraja sapindas do not take, 
therefore neither the brother’s widow nor the daughter-in-law takes 
as heir. * 

Devolution of Stndhan according to the Mithila School. 

According to the Mithila school the succession to a married Mithiia school 
woman is as follows : — 

I. Sulka goes first to the -uterine brothers, then to the Svika, 
mother, and then to the father.^* 

II. Nuptial gifts (parinayya), which are described as 


^ ** Smriti Ohandrika,” chap. 
iii. para. 33 ; cf. ante, pp. 431, 432, 
436, and poet, p. 443. 

‘ Gifts subsequent to marriage, see 
ante, p. 436. 

^ Giftb by husband on account of 
affection, ante, p. 423. 

* ArUe, p. 436 ; ** Smriti Ghan- 
dnka,” chap. ix. s. iii. paras. 1-11 ; 
Banerjee’s ‘'Law of Marriage/’ 2nd 
ed„ pp. 384, 386. 

* “ Smriti Chandrika,” chap. ix. 
8. iii. para. 9. 

* Ante, pp. 396, 397, 437 ; Thay- 
ammal v. Anmmalai Mvdali (1895), 
19 Mad. 35; Bandam Settah v. 


Bandam Maha Lahhmy (1868), 4 
Mad. H. C. 180. 

^ Gilts at the time of marriage. 

® Ante, pp. 432-436. 

* Ante, pp. 432, 433. 

“Smnti Chandrika,” chap. ix. 
B. ui. para. 17. 

dinie,pp. 432-435 ; “Smriti Chan- 
drika,” chap. ix. s. iiA. paras. 20-24, 
29-32. 

Thayammal v. Annamalai Mudali 
(1895), 19 Mad. 35. 

Bandam Bettah v. Bandam Maha 
LaJeehmy (1868), 4 Mad. H. C. 180. 

li “Vivada Chintamam” (P. C, 
Tagore’s translation), p. 2'$). 
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** furniture, such as a mirror, combs, and so forth,” are shared 
by the daughters ; and failing them, by the sons.^ 

This apparently applies to all yautaka siridMn — at any rate, in the oase 
of the woman being married in the Brahma form.^ 

III. Other kinds of stridhan property are shared by the 
sons and unmarried daughters equally.® 

Daughters who are “ unprovided for ” * apparently take as if they 
.were unmarried.^ Failing daughters, sons apparently succeed.® Accord- 
ing to the “ Batnakara,’’ ^ daughter's daughters and daughter’s sons 
come before sons. « 

The succession to a childless woman is as in accordance 
with the “ Mitakshara.” ® 

According to the “Madana Parijata,” * a co- wife’s daughter or daughter’s 
son is an heir. 

According to the Mithila school, the sons of half sisters succeed.^® 

A son adopted by a w'oman according to the Krifrima form inherits 
her stridhan property, 

Devolution of Stridhan according to the Bengat School. 

The property (except the sulha) of a married woman 
having children devolves as follows : — 

I. Yautaka stridhan.^^ 

1. Unbetrothed daughters. 

2. Betrothed daughters.^* 

^ “Vjvada Chintamani” (P. C. 

Tagore’s translation), pp. 268, 269. 

* Ibid,, p. 268. 

* Ibid,, p. 266. 

® Ante, pp. 432, 433. 

® See “ Vivada Chintamani ” (P. 

C. Tagore’s translation), p. 267. 

* Ibid., p. 268. 

^ Table of succession in Tagore’s 
translation of “ Vivada Chintamani,” 
p. xcvi. 

® ArU% pp. 434, 436; “Vivada 
Chintamani ” (P. C. Tagore’s transla- 
tion), p. 269. See Bachha Jha v. Jutg- 
man Jha (1886), 12 Calc. 348. The 
construction of Brihaspati’s text by 
the Judicial Committee in Keeserhai 
(Boi) V. Hunsraj Morarji (1906), 33 
1. A. 176, at p. 197 ; 30 Bom. 431, at 


pp. 461, 452 ; 10 C. W. N. 802, at 
pp. 813, 814 ; 8 Bom. L. R. 446, will 
apply to Mithila cases. This view 
does not agree with the views ex- 
pressed in Mohun Pershad Narain 
Singh v. Kiahen Kishore Narain 
Singh (1893), 21 Calc. 344. 

* Table of Succession in P. C. 
Tagore’s translation of “ Vivada 
Chintamani,” p. xcvi. 

/8rcc7Miram Rai v. BJiya Jha 
(1812), 2 Ben. Sel. R. 23, at pp. 27, 
28 ; (2nd ed., 29, at p. 36). 

“ See ante, p. 196. 

Post, p. 443. 

Ante, p. 420. 

“ Daya-Bhaga,” chap. iv. s. ii. 
para. 23 ; “ Baya-Krama Sangraha,” 
chap. ii. s. iii. para. 5. 
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5. Married daughters having, or hkely to have, male issue.^ 

4. Barren and childless widowed daughters.^ 

6. Sons.® 

6. Daughter’s sons.* 

The son o£ a daughter's son ^ and a daughter’s daughter ^ do not 
succeed to stridhan property according to the Bengal school. 

7. Son’s son. 

8. Son’s grandson in the male line.^ 

9. Stepson.® 

10. Son’s son of a co-wife. 

11. Son’s son’s son of a co-wife.® 

II. Property given to a woman by her father at any time 
other than at the time of the marriage {Pitridatta ayautaka 
stridhana).^^ 

1. The unmarried daughter. 

2. Son.i® 

3. The daughter having or Ukely to have a son. 

4. Daugjiter’s sou. 

6. Son’s^on.*® 

6. Son’s son’s son. • 

^ This includes a widuw having a 
dumb son who is incompetent to 
inherit {ante, pp. 354, 355), Charu 
Chunder Pal v. ^obo Sunderi Daai 
(1891), 18 Calc. 327. 

* Note to “ Daya-Bhaga,” chap. iv. 
para. 23 (Colebrooke’s translation) ; 

“ Daya-Krama Sangraha,” chap. iL 
B. iii. paras. 5, 7. See Colebrooke’s 
“ Digest,” vol. iii. pp. 597, 602, 6J3. 

* “ Daya-Bhaga,” chap. iv. s, ii. 
paras. 13, 17-20. This includes 
adopted sons, see ante, pp. 174, 175. 

^ “ Daya-Krama Sangraha,” chap, 
ii. s. iii. para. 9. 

® “ Daya-Bhaga,” chap. iv. s. ii. 
para. 34 ; “ Daya-Krama Sangraha,” 
chap. ii. B. vi. para. 2. 

* Banerjee’fi “ Law of Marriage ” 

(2nd ed.), p. 410 ; Srinatk Oango* 
padhya v. Safhamangala Debt (1868), 

2 B. L, R. A. C. 144 ; 10 W. E. C. R. 

488. As to the ” ^takshara,” see 
ante, p. 433. 

’ “Daya-Bhaga,” chap. iv. s. ii. 


paras. 17-21 ; “ Laya-Krama San- 

graha,” chap. ii. B. in. para. 10. 

® “ Daya-Bhaga,” chap. iv. s, in. 
para. 32 ; “ Daya-Krama Sangraha,” 
chap. ii. B. iii. para. 11. 

• “ Daya-Krama Sangraha,” chap, 
ii. 8. hi. para. 13 ; “ Vyavastha Dar- 
pana,” 2nd ed., p. 714. 

“ Daya-Bhaga,” chap. iv. s. ii. 
para. 16 ; explained in Prosanno 
Kvmar Bose v. Sarat Shoshi Ohosh 
(1908), 36 Calc. 86 ; 12 C. W. N. 924. 

This has been held not to include 
a betrothed daughter, Srinatk Oanga^ 
padhya v. Sarhamangala Dehi (186S), 
2 B. L. R. A. C. 144 ; 10 W. R, C. R. 
488. 

** Prosanno Kumar Bose v. Sarat 
Shoshi Qhosh (1908), 36 Calc. 86 ; 12 
C. W. N. 924. 

' ’ This is according to Colebrooke’s 
translation. According to Slromani’a 
translation, a son’s son comes before 
a daughter’s son ; Banerjee’s “ Law 
of Marriage,” 2nd ed., p. 408, 
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?• Son of co-wife. 

8. Co-wife’s son’s son. 

9. Co-wife’s son’s son’s son. 

10. Barren daughter, and sonless widowed daughter.^ 

AccordlDg to Dr. Jogendranath Bhattacharya,^ “ all the geneial roles 
relating to Ya/yiaka and Ayauiaha property apply also to the Pif^idaUa^ 
excepting only so far as they are modified by the special rule that the 
unmarried daughter alone inherits the PitridaMa in the first instance.’’ 
According to Sir G. D. Banerjee,* “ the order given in the ‘ Baya-Kiama 
Sangraha ’ is the same as that for the Yautaha ; and it seems to be in 
accordance with the opinions of Jimutavahana and of Raghunandana.’^ 

ft 

III. Other stridhan property.* 

1. The son and maiden (unbetrothed) ^ daughter.* 

2. The married daughter having, or who may have, male 
issue. ^ 

8. Son’s son.® 

4. Daughter’s son.® 

5. Son’s son’s son. 

6. The son of a rival wife.^® 

7. Her son’s son. 

8. Her son’s son’s son. 

9. A barren daughter or sonless widowed daughter.^* 

According to the “ Daya-Bhaga,” the barren and widowed daughters 


^ SrikriBhna in the Daya>Krama 
Sangraha/’ ohap. ii. s. v. p. 3, places 
these daughters® before sons, bat this 
order is not in accordance with the 
same author’s commentary on the 
" Baya-Bhaga ’’ (end of chap, iv.); 
Bee Prosanno Kumar Base v. Sarat 
Shoshi Ghosh (1908), 36 Calc. 86, at 
p. 106 ; 12 C. W. N. 924, at p. 936 ; 
Bam Oopal BhtUiacharjee v. Narain 
Chandra Bandopadhya (1905), 33 Calc. 
316, at p. 326 ; 10 C. W. N. 610, at 

p. 616. 

* “Hindu Law,” 2nd ed., pp. 
594-^696. 

* “ Law of Mariiage,” 2nd ed., 
408. 

* “Daya-Bhaga,” chap. iv. s. ii. 

paras. 1-12 ; “ Daya-Krama San- 

graha,” chap. ii. 8. iv, paras. 1-10. 

Srinath Oan^fopadhya v. Barba* 
mangala Ddn (1868), 2 B. L. B. A C. 
144^ 10 W. R. 0. B, 488. See, how- 


ever, Colebrooke s “ Digest,” vol. iit. 
p. 690. 

* Basanta Kumari Debt v. Kamik- 
shya Kumari Dtbi (1905), 32 1. A 
181 ; 33 Calc. 23 ; 10 C. W. N. 1 ; 
7 Bom. L. B. 904. 

’ “Daya-Bhaga,” ohap. iv. s. iL 
p^ra. 9. 

« “ Daya-Bhaga,” ohap. iv. s. ii. 
para. 11. 

* Ibid.p para. 10. 

QosaitnChund Kobraj v. Xis/ien- 
munnee (1836), 6 Ben. Sei B. 77 
(new edition, 90). Sastii G. ^0. 
Sircar (“ Hindu Law,” 2nd ed., p. 
416) puts him after a son’s son, 
and before a daughter’s son. 

“ Vyavastha Darpana,” 2nd 
ed., p. 733. 

1* Chap. iv. 8. ii. para. 12; G. C. 
Sircar’s “ Hindu Law,” 2nd ed., 
p, 416. 
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come after the daughter’s son. Baghunandana ^ and Srikrishna * place 
the son’s grandson after the daughter’s son, and Srikiishna also interposes 
the son, grandson, and great grandson (in the male line) of a rival wife 
between the son’s grandson and the barren and widowed daughter. Sri- 
krishna’s views are said to be usually accepted in this matter.^ 


quent to 
marriage. 


Where a woman has left no children, or stepsons or their Suseession to 
male issue, the next group of heirs consist of her parents, her womui. 
brothers, and her husband. 

I. Property given to her by her parents during maidenhood, 
and gifts from her husband’s family * and from her own family 
subsequent to marriage {anwadeya),^ devolve on — 

1. Whole • brother. 

2. Mother. 

8. Father. 

4. Husband. 

Sidka devolves in the same way, whether the woman has 
left children or not.’ 

II. Other stndhan property devolves as follows : — 

(a) If she has been married in the Brahma form on — 

1. Husb|,nd.^ 

2. Brother. ^ 

8. Mother. 

4. Father.® 


Other 

property 


^ G. CL Sircar’s translation of the 
“ Daya-Tattwa,” p. 63. 

< Srihrishna’s Commentary on the 
“ Baya-Bhaga,” chap. iv. s. iii. ; 
** Daya-Kranla Sangraha,” chap. ii. 
8. iv. para. 0. 

■ Banerjee’s “ Law of Marriage,” 
2nd ed., p. 401 ; S. 0. Sircar’s 
'*VyavaBtha Darpana,’! 2nd ed., p. 
716 ; W. Maonaghten’s “ Hindu 
Law,” voL i. p. 39. 

^ Huftymohun Shaha v. Shonatun 
8haha (1876), 1 Gale. 276 ; Daya- 
Bhaga,” chap. iv. s. iil paras. 10, 29. 

^ Judoo Nath Sircar v. Buaauni 
Coomar Boy Chowdry (1873), 11 
B. L. B. 286 ; 19 W. B. 0. B. 264 ; 
R C. (1871), 16 W. B. C. B. 105 
(gift by father before marriage) ; 
Oapdl Chandra Pal v. Bam Chandra 
Pramanik (1901), 28 Calc. 811 (gift 
by father after marriage); Bam 


Gopal Bhvitacharjee v. Narain Chandra 
'Bandopadhya (1906), 33 Calc. 316; 
10 C. W. N. 610 (Do.); “Daya- 
Bhaga,” chap. iv. a. iii. paras. 10, 29. 

* Dedipraaanna Boy Chowdkry v. 
Harcndra Nath Chase (1910), 37 
Calc. 863 ; 15 C. W. N. 383. 

^ Daya-Bhaga,” chap. iv. s. iii. 
paras. 27, 28. 

^ Bistoo Pershad Burral v. Badha 
Soonder Nath (1871), 16 W. R. C. B. 
116 ; S. C. ibid, 304 ; Daya-Bhaga,” 
chap. iv. s. iii. paras. 2, 4. 

* ** Daya-Krama Sangraha,” chap, 

ii. s. iii. paras. 16, 17 ; Sriknahna’s 
Commentary on the ” Daya-Bhaga ” ; 
Banerjee’s “ Law of Marriage,” p, 
114; Maonaghten's Hindu Law,” 
vol i. pp. 39, 60 ; “ Vyavostha 

Darpana,” 2nd ed-, pp. 719, 720. The 
“ Daya-Tattwa ” jdaoes the mother 
before the brother (chap. x. para. 26). 
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[b) Where the marriage is in the Asura, or apparently in a 
local or special form, the order is — 

1. Mother. 

2. Father. 

3. Brother. 

4. Husband.^ 

After the above heirs, according to the text-books, stridhan 
property of all kinds, and whatever be the form of marriage,^ 
then devolves, according to the interpretation of Brihaspati’s 
text, accepted by the “ Daya-Bhaga,” ® on the sister’s son,^ 
husband’s sister’s son, husband’s brother’s* son, brother’s son, 
son-in-law, and husband’s younger brother in the following 
order ® : — 

1. Husband’s younger brother.® 

2. Son of husband’s elder or younger brother. 

3. Sister’s son. 

4. Husband’s sister’s son. 

5. Brother’s son.® 

6. Daughter’s husband. • 

It has been held that the son of a co-'wife is to be preferred to the 
daughter’s son of the paternal grandfattfer,’ 

The ** Daya-Bhaga ” ® distinctly 'repudiates the preference 
of any other persons, and after the above-named the Bengal 
school places the following : — 


^ “ Daya-Krama Sangraha,” chap, 
ii B. ill. paras. 19-22 ; Sriknshna’s 
Commentary on the “ Daya-Bhaga,” 
chap. iv. 

* “ Vyavastha Darpana,” 2nd 
ed., pp. 719, 720. 

* Chap. iv. B. iii. para. 31. As to 

the interpretation of that text, see 
Kesaerhai (Bai) v. Hunaraj Morarji 
(1906), .*^3 I. A, 176, at p. 197 ; 30 
Bom. 431, at pp. 451, 452 ; 10 

C. W. N. 802, at pp. 813, 814; 8 
Bom. L. K. 446. 

* This includes stepsister’s son, 

Daaharaihi Kundu v. Bipin Behari 
Kundu (1904), 32 Calc. 261; 9 

C. W. N. 119. 

^ Daya-Bhaga,” chap. iv. s. iii. 
paras. 37, 38 ; ** Daya-Tattwa,” chap. 
X. paras. 27-36 * “ Daya-Krama San- 


graha,” chap. ii. 8. VI. paras. 1-9 ; 
Banerjee’s “ Law of Marriage,” 2nd 
ed, pp. 418-420; Bachha Jha v. 
JuQTmn Jha (1885), 12 Calc. 348 at 
p. 353. 

The husband’s younger brother 
comes before the widow’s stepbrother ; 
DebipraaanrM Boy Chowdhry v. Harm- 
dra Nath Ohoae (1910), 37 Calc. 863 ; 
15 C. W. N. 383. In Toolaey Baaa 
Seed V. LvxkyfMmey Daaaee (1900), 
4 C. W. N. 743, at p. 747, Sale, J., 
held “ with diffidence ” that a 
brother’s son came before the hus- 
band’s younger brother of the half 
blood. 

’ Ooaaien Chund Kobraj v. Kiahan- 
munvee (Mwaummaui) (1836), 6 Ben. 
Sel. B. 77 (new edition, 90). 

^ Chap. iv. s. iii. para. 41. 
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7. Father-in-law. 

8. Husband’s elder brother.^ 

9. Her father-in-law’s great grandson in the male line. 

10. The paternal grandfather of her husband or his issue. 

11. The paternal great grandfather of her husband or his 
issue.® 

12. The sdkvlyas and samamdakas of her husband in the 
same order as in the case of the property of males.® 

13. The “ Daya-Krama Sangraha ” places next the samana- 
pramras,* which would apparently mean the samampravaras 
of her husband.® 


Jagannatha ^ placea the woman’s kindred on her father’s side as far 
as the tenth degree, and after them the family of her mother after her 
husband’s samanodakas, and makes no mention of the scmanapramras. 

If the view of Brihaspati’s text which has been adopted by the Judicial Construction 
Committee in a Bombay case ’ is to be applied to the Bengal school, the 
succession after the husband, father, mother, and brother will devolve, if text, 
the woman has been married in the Brahma form, on the heirs of her 
husband, and if she has been married in the Jsura (or apparently if in a 
local or special form) falls upon the heirs of her father. 

Failiiig*all the above-named stridhan heirs, the Crown takes Bwheat. 
by escheat?® 

The texts excepted the right of the Ctooti in the case of a Brahmani 
woman,® but this limitation is not now effectual.^® 


Illegitimacy is not a bar to the succession of children to lUegitimate 

® , children. 

their mother s property. 


^ “ Daya-Bhaga,” chap. iv. s. iii. 
para. 39 ; “ Daya-Tattwa,” chap. x. 
para. 38 ; “ Daya-Xrama Sangraha,” 
chap. ii. s. vi. para. 10. 

* Colebrooke’s ” Digest,” vol. hi. 

p. 623. , 

* “ Daya-Krama Sangraha,” chap, 
li. s, vi. para. 11, aS translated in 
Banerjee’s “ Law of Marriage,” 2nd 
ed., p. 421, and Sircar’s “ Vyavastha 
Darpana,” 2nd ed., p. 727. 

* Ihid. The expression means per- 
sons descended from the same 
patriarch in the male line. 

® Banerjee’s “ Law of Marriage ” 
(2nd ed.), p. 422. 

* Colebrooke’s “Digest,” vol- iii. 
p. 623. See Banerjee’s “Law of 
Marriage ” (2nd ed.), pp. 422, 433. 

^ Keaserbat (Bai) v. Hunaraj Mo- 
rarji (1906), 33 1. A. 176; 30 Bom. 431 ; 


10 C. W, N. 802 ; 8 Bom. L. R. 446. 

® See “Daya-Krama Sangraha,” 
chap. u. B. VI. para. 13. 

® “ Daya-Krama Sangraha,” chap, 
ii. s. VI. para. 12 ; Colobrooke’s 
“ Digest,” vol. ui. p. 623. 

See Collector of Maavlipatam v. 
Caioly Vencata Narrainapah (1860), 
8 M. I. A. 600 ; 2 W. R. P. C. 69 ; 
ante, pp. 400, 401. 

Mayna Bai v. Uttaram (1864;, 
2 Mad. H. C. 196, at p. 201 ; Arum- 
giri Mudali v. Bangamyaki Ammal 
(1897), 21 Mad. 40 ; Ghose’s “ Hindu 
Law,” 2nd ed., 658; “ Narada ” 

(Jolly’s translation, p. 96) says : “ Let 
the damsel's son, bom through his 
mother's folly, whose father is un- 
known, present the funeral cake to 
the father of his mother, and inherit 
hiB property.” 
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This has no application to the illegitimate child of a married 
woman. ^ 

As to the rights of children by different fathers, see Arunagiri Mudali v. 
Bangamyahi Amiml (1897), 21 Mad. 40. 

There is a conflict of authority as to the inheritance to the 
property of a dancing-girl attached to a pggoda, a prostitute 
or a woman who had become degraded by unchastity. The 
earlier cases in Madras related to dancing-girls attached to 
pagodas. The rights of their illegitimate issue to inherit, 
daughters taking before sons, were upheld by the Courts.* 

strange * lays down the rule that on failure of issue the property of a 
dancing-girl will go to the pagoda to which she is attached. In the absence 
of custom there seems to be no real ground for this rule.* 

The difficulty arises as to other heirs. On the one hand it 
has been h^ld that “ with prostitutes, the tie of kindred being 
broken, none of their relations, who remain undegraded in caste, 
whether offspring or not, inherit from them. Their issue after 
their degradation succeed.” ® On the other hand, <t has been 
held that “ prostitution does not sever the legal relation, and 
therefore the degradation of a woftian does not in law entail 
a cessation of the tie of kindred between her and the members 
of her natural family, or between her and the members of her 
husband’s family,” ® and that the ordinary rules of inheritance 
apply.’ 


^ Jagannaih Baghunath v. Narayan 
(1910), 34 Bom. 553 ; 12 Bom. L. K. 
545. 

* Kamakahi v. Nagarathnam (1870), 
5 Mad. H. C. 161 ; Strangers 

Manual,” p. 89, para. 361. See 
Naraaanna v. Oangu (1889), 13 Mad. 
133 ; Arunagiri Mvdali v. Bangana- 
yaki Ammcd (1897), 21 Mad. 40. 

* “ Manual,” p. 89, para. 362. 

* See Banerjee’s ” Law of Mar- 
riage,” 2nd ed., pp. 397, 394. 

® Strange’s “ Manual,” p. 89, para, 
363 ; Jn the goods of Kamineymoney 
Bewah (1894), 21 Calc. 697; Tara 
Munee Dossea v. Motee Buneanee 
(1846J, 7 Ben. Sel. B. 273 (new 
edition, 325); Barasanna v. Oangu 


(1889), 13 Mad. 133, at p. 134; 
Sivasangu v. Minal (1889), 12 Mad. 
277 ; Mayna Bai v. Uttaram (1864), 
2 Mad. H. C. 196, at p. 203 ; Tripura 
charan Bannerjee v. Harimati DasH 
(1911), 38 Calc. 495; 15 C. W. N. 
807. 

* Svbharaya PiUai v. Bamasami 
Pillai (1899), 23 Mad. 171, approved 
of in Narain Das y. Tirloh TiwaH 
(1906), 29 All. 4, which differed 
from In the goods of Kamineymoney 
Bewah (1894), 21 Calc. 667. 

^ Sama Moyee Bewa v. Secretary 
of StaU (1897), 25 Calc. 264 ; 2 
C. W. N. 97 ; Kamcdcshi v. Nagch 
raihncm (1870), 5 Mad. H. C. 161 ; 
Cunningham’s ” Digest,” p. 112. 
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111 one case the right of the husband,^ in another that of the stepson,* 
and in a third the right of a daughter * was maintained. 

There may be a local custom or usage by which only degraded relations 
succeed.^ 

As to adoptions by dancing-girls and prostitutes, see anie^ pp. 157, 158. 

^ Naratn Das v. Tirloh Tiwari 496. 

(1006), 29 All. 4. * See Soma Moyee Beioa y. Secret 

* Siibbaraya P%Ua% v. Bamasami tary of Stale (1897), 25 Calc. 264; 

PtUai (1899), 23 Mad. 171. 2 C. W. N. 97. 

* Tara v. Krishna (1907), 31 Bom. 



CHAPTER XV. 

POWERS OP WOMEN OVER PROPERTY INHERITED BY THEM. 
Limited WiTH the exceptions hereafter mentioned,^ a woman who 

powers of . 

female heirs succeeds as heir, whether to a male ^ or to a female^® has not 
complete dominion over the property inherited by her, so as 
to be able to alienate it otherwise than in case of necessity.^ 
She does not become a fresh stock of descent, and on her death 
it passes to the then heir of the last full owner, i.e. to the 
person w)ao would have been the heir of the last full owner, 
if such full owner had died simultaneously with the limited 
owner.® 

In the case of stridhan property the stridhan heir of the woman from 
whom the deceasc^d female inherited, will inherit, or in other words that 
what has once descended as stridhan doe^i not so descend again. ^ 

As to movable property, see posf, pp. 468, 454. 

1 Poai, pp, 451, 452 (1867), 3 Mad. H. C. 312; Raju, 

“ Cases, 'post, p. 449, notes 1, 2, 4. Qramany v. Ammani Ammal ( 1906) 

* (Benares school) SJieo Shankar 29 Mad. 358. (Bengal school) Pmn- 

Lai V. Dehi Sahai (1903), 30 1. A. kissen Laha v. Noyawmoney Daasee 

202 ; 26 All. 408 ; 7 C. W. N. 831, {Sreemutty) (1879), 6 Calc. 222 ; 

reversing Debt Sahai v. SJteo Shanker Huri Doyal Singh Sarmana v. Griah 

Lai (1900), 22 All. 353 ; Sheo Pertab Chunder Mookerjee (1890), 17 Calc. 

Bahadur Singh (Lai) v. Allahabad 911 ; Bhodbun Mohun Banerjee v. 

Bank (1903), 30 I. A. 209 ; 26 All. Muddon Mohun Sing (1877), 1 

476 ; 7 C. W. N. 840 ; 6 Bom. L. R. Shbme’s L. R. C. R. 3 ; Prankishen 
833 ; Ckotay Lall v. Chunno Lall Sing v. Bhagumtee {Muasummaut) 
(1878), 6 I. A. 15; 4 Calc. 744; 3 (1793), 1 Ben. Scl. R. 4; " Daya- 

C. L. R. 465 ; S. C. in Court below Krama Sangraha,” chap. li. s. iii. 
(1874), 14 B. L. R. 236, at p. 237 ; para, 6. 

Thakoar Deyhee {Mussumat) v. Baluk * Post, pp. 461 et seq. 

Bam (Bai) (1866), 11 M. I. A. 139; * Moniram Kcdita v. Kerry Koli- 

10 W. R. P. C. 3 ; Bhugwandeen tany (1880), 7 T. A. 115, at p. 154 ; 
Doobey v. Myna Baee (1867), 11 6 Calc. 776, at pp. 789, 790 ; 6 

M. I. A. 487 ; 9 W. R. t. C. 23 ; C. L. R. 322, at pp. 332, 333 ; Katama 
(Madras) Ven^tarama Krishna Bau Natchiar v. Bajah of Shivagunga 
V. Bhujanga Bau (1895), 19 Mad. (1863), 9 M. 1. A. 543 ; 2 W. R. P. C. 
107 ; Virasangappa Shetti v. Bvdrappa 31. 

ShdtU (1896), 19 Mod. 110; Senga- « Sheo Shankar Lai v. De5t Sahai 
malathammal v. Vdlaynda Mudali (1903), 30 I. A. 202 ; 25 All. 468 ; 
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Thus a widow, ^ a daughter * 

7 C. W. N. 831 ; 5 Bom. L. R. 828 ; 
Sheo Feriab Bahadur Singh (IxU) v. 
AUahdbad Bank (1903), 30 1. A. 209 ; 
25 All. 276 ; 7 O. W. N, 840 ; Hari 
Dayal Singh Sarmana v. Grish Chunder 
Mookerjee (1890), 17 Calc. 911. 

^ KeertU Sing v. KoolahuL Sing 
(1839), 2 M. I. A. 331 ; 6 W. R. P. ( *. 
131 ; Collector of MasuZipaUim v. 
Cavaly Venc€Ua Narraiyiapah (1861). 

8 M. I. A. 529 ; 2 W. R. P. €. 61 ; 

Thakoor Deyhee {MiMsun^) v. Baluk 
Ram (Rai) (1866), 11 M. 1. A. 139; 
10 W. R. P. C. 5 ; 2 Ind. Jur. N. S. 
106 ; Bhugwandeen Dooibey v. Myna 
Baee (1867), 11 M. T. A. 487 ; 9 W. R. 
P. C. 23 ; Moniram Koliia v. Kerry 
Kohtany (1880). 7 1. A, 115. at p. 154 ; 
5 Calc. 776, at pp. 789, 790 ; 6 C. Lu R. 
322, at pp. 332, 333 ; S. C. in Court 
below, Kery Kolitany v. Mo^ieeram 
Koliia (1873), 13 B. B. R. 1, at 
p. 6 ; 19 W. R. C. R. 367, at p. 368 ; 
Panchoourree Mahtoon v. Kaleechurn 
(1868), 9 W. R.V'. R. 490 ; Baridas 
Dwtt V. RatvgatOnani Basi (1851). 2 
Taylor and Bell, 279 ; “ Vyava3th% 
Darpana,'’ 2nd ed., p. 124 ; Garivnath 
Nilkanth v. Knshwiji Oovind (1880), 
4 Bom. 462 ; Jamiyatram v. Jatnna 
{Bai) (1864), 2 Bora. H. C. 10 ; Jjak- 
shmihai v. Ganpat Moroba (1867), 4 
Bom. H. C. O. C. 160, at p. 163 ; Bha- 
skar Trimbak Acharya v. Mahadev 
Ramji (1869), 6 Bom. H. C. O. C. 1 ; 
Karvppa Thevan v. Alayu Pillai 
(1881), 4 Mad. 162 ; “ Daya-Bhaga,” 
chap. xi. s. i. para. 61 ; Vyavahara 
Mayukha,” chap. ir. s. viiL para. 4 p 
'■* Viramitrodaya,” chap. iii. part i. 
B. 3 ; Smriti Chandrika^'’ chap. xi. 
a i. para. 28 ; Vivada Chintamani ’’ 
(F. C. Tagore’s translation), p. 261 ; 
(widow of mpinda, in Bombay! Bhar- 
mangavda v. Rvdrapgavda (1879), 
4 Bom. 181 ; Tvljaram Morarji v. 
Matkuradas (1881), 5 Bom. 662 ; 
Madhavram MvjgaJkram v. Dave Tram- 
baJclal Bhatvaniahankar (1896), 21 

Bom. 739. This applies also to the 
widow of a Nambudhri Brahmin, 
Vaavdevan v. Secretary of State 
(1887), 11 Mad. 167, at p. 165, 

* Chotay LaU v. Chunno LaU (1878), 


(except in Bombay ®), a mother * 

6 L A. 15 ; 4 Calc. 744 ; 3 C. L. R. 
465 ; M^Uta Vaduganadha Tevar v. 
Doraainga Tevar (1881), 8 I. A. 99 ; 
3 Mad. 290 ; Venkayamma Garu 
(Raja Ohdikani) v. V enkidaramana- 
yamma (Raja Chelikani) (1902), 29 
I. A. 166; 25 Mad. 678 ; 7 C. W. N. 
1 ; 4 Bom. L. R. 657 ; DowltU Kooer 
V. Burmadeo Sahoy (1874), 14 B. L. R. 
246, note ; 22 W. R. C. R. 54 ; Deo 
Persad v. Lujoo Roy (1873), 14 

B. L. R. 245, note ; 20 W. R. C. R. 
102 ; Gyan Kootmir (Muaaumaut) v. 
Dookhum Singh (1829), 4 Ben. Sel. R. 
330 (new edition, 420) ; Sheo Sehai 
Singh v. Omed Konvmr {MuaaumnuU) 
(1840), 6 Ben. Sel. R. 301 (new edition, 
378) ; Qunga Mya v. Kiahen Kiahore 
Chowdhry (1821), 3 Ben. Sel. R. 128 
(new edition, 170) ; Kattama Nizchiar 
V. Doretaingar Tevar (1871), Mad. 
H. C. 310. 

® Port, pp. 451, 452. 

* (Bombay cases) V i ijbhukandcts 
Dwarkadas v. Parvaii (Bai) (1907), 
32 Bom. 2 ; 9 Bom. L. R. 1187 ; 
Madhavram v. Dave TrawJbaklal 
(1896), 21 Bom. 739, at p. 744; 
Tvljaram Morarji v. Mathuradaa 
(1881), 5 Bom. 662, at p. 70; 
Bharmangavda v. Rudrapgavda 
(1879), 4 Bom. 181, at p. 187 ; 
Sakharam Sadaahiv Adhikari t. Sita- 
bai (1879), 3 Bom. 353 ; Karaappa 
Lingappa v. Sakha am Kriahna (1869), 
6 Bom. H. C. A. C. 215 ; Vi^nayek 
Anundrao v. Imxumeebaee (1861), 1 
Bom. H. C. 117. (It is submitted 
that the reasons given in Gandhi 
MaganUd Motichand v. Jadab (Bai) 
(1897), 24 Bom. 192 ; 1 Bom. L. K. 
574, for holding that a grandmother 
takes an absolute estate in Bombay 
might also be applied to a mother.) 
(Madras cases) P. Bachiraju v. Venka- 
tappadu (1865), 2 Mad. H. C. 402; 
KvUi Ammal v. Radakrirtna Aiyan 
(1875), 8 Mad. H. C. 88. (Benares 
school) JvUeaaur Kooer v. Uygur Roy 
(1882), 9 Calc. 725 ; 12 C. L. R. 460 ; 
Punohanund Ojhab v. Lalahan Miaaer 
(1865 3 W. R. C. R. 140. (Mithila 
Bchooi) Ibid, ; Vivada Chinta- 
mani ” (P. C. Tagore^s translation) 

2 o 
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and a grandmother ^ (exoept in Bombay ®) take only a restricted 
estate. 

She has no greater right over the seif -acquired property of the last full 
owper than over the property inherited by 

The restriction applies to inams, even though they be enfranchised 
in^the widow’s name.^ 

Cannot alter A restricted female owner cannot alter the nature of the estate held by 
her. Thus a widow cannot, “ by any act or declaration of her own, while 
retaining possession of her husband’s estate, give her possession or estate 
a character different from that attacliing to the possession or estate of a 
Hindu widow,” ^ and daughters cannot by any arrangement alter the 
rights of the reversionary heirs.® 

Even the whole body of immediate reversioners cannot enlarge the 
estate of a restricted female heirby a release or otherwise,’ but reversioners 
giving such release for good consideration may be bound by it.® 

The interest of the widow is not altered by a new settlement being made 
with her by the Government ® unless it is quite clear from the terms of 
the settlement that it has been so altered. 

Beetrictious “The restrictions on a Hindu widow's power of alienation are 
inseparable from her estate, and . . . their existence does not depend 
on that of heirs capable of taking it on her death. ’ 

The reason for a woman’s interest being limited is that the property 
i* should not leave the gotra (family) of the person from whom she has 
inherited it. c 


p. 263. (Bengal school) Poorendra 
Nath Sen v. Hemangini Dost (1908), 
36 Calc. 75; 12 C. W. N. 1002; 
Bijya Dibch (Muabuminaut) v. Un- 
foorna Dibeh (Mwsummaut) (1806), 
1 Ben. Sel. li. 12 (new edition, 216) ; 
Nufiir MtUtr v. Bam Koomar Chut- 
ioorjya (1828), 4 Ben. Sel. E. 310 
(now edition, 393) ; Hemlutta Dehea 
V. Ooluck Chunder Gosayn (1842), 
7 Ben. Sel. R. 108 (new edition, 127). 

^ Phukar Singh v. Banjit Singh 
(1878), 1 All. 661. 

® In Bombay a grandmother takes 
absolutely, Gandhi Maganlal v. Jadah 
{Bai) (1899), 24 Bom. 192; 1 Bom. 
L. E. 574, Tpost, p. 451. See, however, 
Madhavram Miigatram v. Dave Tram- 
lakUd (1896), 21 Bom. 739, at p. 744. 

® Namaaivaya Chetti v. Sivagami 
(1863), 1 Mad. H. C. 374. 

® Vangala Dikshatulu v. Y angola 
Qavaramma (1904), 28 Mad. 13. See 
ante^ p. 428. 

* Sham Loll Mitra v. Amarendro 
NathBose(l^^5)f 23 Calc. 460, at p. 473. 

® Sengamaiaihammal v. Valaynda 
Mnddi (1867), $ Mad. H. C. 312, at 


317 ; Kailash Chandra Chucker- 
butty V. Kashi Chandra ChnckerhvAty 
(1897), 24 Calc. 339 ; Gobind Krishna 
Naratn v. Ahdvl Qayyvm (1903), 25 
All. 546 ; Ka.ini Ammal v. Amma- 
kannu Ammal (1899), 23 Mad. 504. 

’ Narasimham v. Madhavaradugu, 
13 M. L. J. 323 ; Hemchmder Sanyal 
V. Sarnamoi/i Dehi (1894), 22 Calc. 
364 ; Dhoorjeti Svbbayya v. Dhoorjeti 
Venicayya (1906), 30 Mad. 201 ; 
Hargawan Magan v. Baijnath Das 
(C909), 32 All. 88 ; contrd Kalichand 
Dutt V. Moore (1837), 1 Fulton, 76 ; 
“ Vyavastha Darpana,” 2nd ed., 
p. 107. See Olati Pulliah Chetti v. 
Vevradarajulu Chdti (1908), 31 Mad. 
474 ; post, pp. 471, 472. 

® Kali Kiehore Pal v. Abdid Karim 
(1897), 2 C. W, N. 132. See Ganpa- 
trao Mofojl v. Vemanroio Shamrao 
(1908), 10 Bom. L. E. 210. 

* See Kashi Prasad v. Inda Kun- 
war (1908), 30 All. 490. 

CoUector of Masvdipaiam v. 
Cavedy Vencata Narraimpah (1861), 
8 M. L A. 629, at p. 653; 2 W. E. 
P. C. 61, at p. 64. 
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In the Bombay Presidency, whether in places where the inherited 
Mitakshara ” or in places where the “ Mayukha ” is para; T 
mount, property inherited by a woman from a male, or from 
a female, otherwise than as widow, mother, daughter-m*kw, 
or widow of a gotraja sapinday is, except so far as it maybe 
subject to her husband’s control during his lifetime,^ her 
absolute and several property. She can deal with the property 
inter vivos or by will, and on her death it descends to the heirs 
of her stridhan property.* 

Where more than oBe of the same class take, they each take a several 
interest without rights of survivorship.® 

This rule has been applied to a woman inheriting as daughter,^ sister,® 
niece,® grandmother,'^ or grandniece.® 

It was held by a Full Bench of the Bombay High Court in the case ol 
Gandhi Maganlal Motichand v. Jadah (Bai) ® that a paternal grandmother 
in Gujerat, inheriting movable and immovable property from her maiden 
granddaughter, takes an absolute interest in such property,^® and that on 
her death the property goes to her heir, and not to the heir of the grand- 
daughter. Mr. Mayne considers that this decision has been impliedly 
overruled by the decisions of the Judicial Committee in 8heo Shankar 
Lai V. Debi and Sheo Pertah Bahadur Singh {Lai) v. Allahabad 


^ ArUtf p. 428 ; Bhau v. Eagh^i- 
nath Krishna Ourav (1905), 30 Bom. 
229 ; 7 Bom. L. R. 936. 

® Anta^ chap. nv. 

* Viiha'p'pa V. Samtri (1910), 34 
Bom. 510; 12 Bom. L. R. 487 ; 
Rukhmani (Bat) v. Keshavlal (1907), 
9 Bom. L. R. 1293. 

* Gulappa Domingappa Kasngal v. 
Tayawa (1907.), 31 Bom. 453 ; 9 Bom. 
L. R. 834 ; Rirdabat v. Anajcharya 
(1890), 15 Bom. 206, at p. 208; 
Jankibai v. Smdra (1890), 14 Boifl. 
612 ; Bhagirthibai v. ^ Kahnujtrav 
(1886), 11 Bom. 285 ; Hanbhai v. 
Damodharhhat (1878), 3 Bom. 171 ; 
Bulahkidaa v. KeshavlaU (1881), 6 
Bom. 86 ; Babaji v. Balajt Ganeah 
(1881), 5 Bom. 660 ; Bhau v. Baghu- 
nath Krishna Owav (1905), 30 Bom. 
229, at pp. 236, 237 ; Navalram 
Atmaram v. Nandkishor Shivnaraym 
(1864), 1 Bom. H. C. 209; Pranjes- 
vandas Toolaeydas v. Detocofjverbaee 
(1859); Ibid., 130; Eukhmani (Bai) 
V. Keshavlal (1907), 9 Bom. L. R. 
1293; Vithappa v. Savitri (1910), 
34 Bom. 610 ; 12 Bom, L. R. 487. 


® Eindabai v. Anacharya (1890), 
15 Bom. 206; Bharmangavda v. Eu~ 
drapgavda (1879), 4 Bom. 181, at 
p. 187; Bhaskif Trimbak Acharya 
V. Mahadev Eamji (1869), 6 Bom. 
H. C. O. C. 1 ; Vinayek Anundrao v. 
'Luxumeehaee (1861), 1 Bom. H. C, 
117 ; S. C. on appeal (1864), 9 M. 1. A. 
520 ; 3 W. R. P. C. 41. 

® Madhavram v. Dave Trambaklal 
(1896), 21 Bom. 730, at p. 744. 

^ Gandhi Maganlal Motichand v. 
Jaddb (Bat) (1899), 24 Bom. 192; 
1 Bora. L. R. 574. 

® Tvijaram Morarji Maihuradas 
(1881), 6 Bom. 662 ; Madhavram v. 
Dave Trambaklal (1896), 21 Bom. 
739, at p. 744. 

» (1899), 24 Bom 192; 1 Bom. 
L. R. 574. 

Onthe ground that a grandmother 
takes in her own right, and not as 
widow of the grandfather. 

“ Hindu Law,** 7th ed„ jjp. 826, 

827. 

(1903), 30 I. A. 202 ; 26 All. 
468 ; 7 C. W. N. 831 j 6 Bom. t, R. 

828. 
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Maiden 

daughter. 


Bank.^ It is submitted, however, that this does not necessarily follow. 
The Bombay decision was founded on the peculiar law of that Presidency. 
Under that law a grandmother, as in other places govemed by the Mitak- 
shara system, succeeds qud grandmother, and not qud widow of the grand- 
father. She has not, therefore, the limited estate which the Bombay 
system of law gives to the widows of gotraja sapindas,^ but under that law 
she is treated as if she were herselt a gotraja mpinda, and therefore, although 
a woman, she is, by analogy to the cases of sisters and nieces, under that 
law entitled to an absolute estate. Similarly the Bombay rule as to the 
absolute character of the estate of a daughter has not been affected by the 
above decisions of the Judicial Committee.^ The same reasoning would, 
it is submitted, apply to the case of a mother. 

It has been laid down that females who have not become members of 
the family of the late owner by marriage take absolutely,* but there 
is authority that the question is one of sapinda relaiiomhipf not of marriage. ‘ 

In the Bombay Presidency female heirs as a general rule take absolutely. 
The cases of dependent AWdow^s, mothers, collateral aapnidas, and daughters- 
in-law are an exception. “ The principle of dependence, which perhaps 
governs the extent of power, may regulate the exceptions where widowed 
females inherit from males, but in all other cases the rule of absolute 
dominion must be allowed to prevail,” ® 

Where a woman inherits as a widow, or as a mother, or as the wife of 
a gotraja sapinda, she takes only a limited estate,’ as in the case of the 
inheritance of women in other parts of India. t 

III the case of a deceased maiden daughter property inherited 
by her from her mother is said to pass (at any rate in Madras) 
by a special rule under which she is as much an absolute owner 
as her mother,® but there is authority to the contrary.® 

The text of the “ Mitaksliara,” upon which this rule is said to be based, 
does not seem to give her greater rights than any other female heir to 
stridhan property. 


1 (1903), 30 1. A. 209; 25 All. 

476 ; 7 C. W. N. 840 ; 6 Bom. L. R. 
833. 

• Ante, p. 461. 

® See Bhau v. Baghunath Kruhna 
Owrav (1905), 30 Bom. 229, at pp. 
236, 237 ; 7 Bom. L. R. 936. 

* Ibid., at p. 237, approved of 
in Vfijhhukandas v. Parvati (Bat) 
(1907), 32 Bom. 26, at p. 29 ; 9 Bom. 
L. R. 1187 ; Tvlja/ram Morarji v. 
Maihuradas (1881), 5 Bom. 662, at 
p. 664 ; Bindabai v. Anmha/rya (1890), 
15 Bom. 206; Madhavram v. Dave 
Trambaklal (1896), 21 Bom. 739. 

® Gandhi Maganlal v. Jadab (Bai) 
(1899), 24 Bom. 192, at p. 213. 


® Gandhi Maganlal v. Jadab (Bat) 
((899), 24 Bom. 192, at p. 214, 

’ See Gadadhar Bhat v. Chandrab- 
hagabai (1892), 17 Bom. 690; Tvl~ 
jaram Morarji v. Maihuradas (1881), 
5 Bom. 662 ; ante, p. 449, note 1. 

* See Narasayya v. Venkayya, 2 
Mad. L. J. 149, explained in Venha- 
taramahrishna Bau v. Bhujanga Ban 
(1895), 19 Mad. 107, at p. 109; 
Gandhi Maganlal Motichand v. Jadab 
(Bai) (1899), 24 Bom. 192. 

• Janakisetty Sooryudu v. Mirycda 
Hanumayya (1909), 32 Mad. 521 ; 
see Virasangappa Shelti v. Budrappa 
ShsUi (1896), 10 Mad. 110. 

C^p. ii. a xi. para. 30. 
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** A sonlesB widow of a Saraogee-Agam^ala takes by the custom of Jains, 
the sect a very much larger dominion over the estate of her husband 
than is conceded by Hindu law to the widow's of orthodox Hindus ; that 
is, she takes an absolute interest, at least in the self -acquired property of • 
her husband. . . .” ^ 

In the ease of ancestral property she takes only the interest which is 
taken by an orthodox Hindu widows * 

A widow or other limited heir has no greater power over Movable 
the movable property inherited by her than she has over the 
immovable property according to the schools of Bengal ® and 
Benares.^ The Madras High Court has taken the same view 
as to the law prevalent in Southern Lidia.® 

The law in Bombay on this subject is not so settled. 

It is clear that in those districts of the Bombay Presidency where the 
“ Mitakshara ” is supreme,® she has no greater power than in Bengal or 
Benares.’ It is also clear that even in territories governed by the “ May- 
uklia ” a widow has no testamentary power of disposition over movables 
wliich have been inherited by her from her husband,^ and that on her death 
they do not pass to her heirs, and are not available in their hands for the 
payment of her debts.® She may exercise a power given to her by the 
will of her huAand.^® “ Even in the * Mayukha ’ there is not a text which 
distinctly and definitely supports the widow’s absolute dominion and power 


1 Shea SiTigh Bai v. Dakho (Mua* 
sumai) (1874), 6 N. V^. P, 382, at 
p. 411, approved on appeal (1878), 5 
I. A. 87, at p. 110; 1 All. 688, at 
p. 704 ; Shimbhu Nath v. Qayan 
Chand (1894), 16 All. 379 ; Hamabh 
Perahad v. Mandil Daaa (1899), 27 
Calc. 379. 

* Shimbhu Nath v. Gayan Chand 
(1894), 16 All. 379. 

® Durga Nath Pramanih v. ChivJfU- 
moni Dasi (1903), 31, Calc. 214 8 

C. W. N. 11 ; Kaahinath Baaak v. 
Haraauftdari Dtisi (1826), “ Vya- 

vastha Darpana,” 2nd ed., 97 ; 
Clarke’s Rules and Orders,” p. 91 ; 
S. C. in Court below, Coaainaut 
Bysack v. Hurrooaoandry Doaaee 
(1819), 2 Morley’s “Digest,” 198; 
Thakaor Deyhee {Muaaufml) v. Baluh 
Bam (Bai) (1866), 11 M. I. A. 139, 
at p. 176 ; 10 W. R. P. C. 3, at p. 9. 

® Bhugwandeen Doobey v. 'Myna 
Base (1867), 11 M. I. A. 487; 9 
W. R. P. 0. 28. 


® Naraaimha v. Venkatadhri (1885), 

8 Mad. 290 ; Buchi Bamayya v. Jaga- 
pathi (1884), 8 Maa. 304. There 
were decisions in the Madras Sudder 

' Court to a contrary effect, see 
Norton’s L. C. pp. 648, 652. 

• Ante, p. 16. 

’ Pandharinath Viahvanath v. Go- 
vind Shit ram (1907), 32 Bom. 59; 

9 Bom. L. R. 305. See Gadadhxtr 
Bhat v. Cfiandrahliagabai (1892), 17 
Bom. 690. 

^ Chamanlal Maganlal Ska v. Doahi 
Ganeah Motickand (1904), 28 Bom. 
453 ; 6 Bom. L. R. 460, following 
Qadadhar Bhat v. Chandrahhagabai 
(1892), 17 Bom. 690. See Hartlal 
Harjivandas v. Pranvalavdaa Parbhu- 
daa (1888), 16 Bom. 229; Matihl 
Lcdvbhai v. Batilal MahiptUram (1895), 
21 Bom. 170. 

* Jamna (Bai) v. Bhaiahankar 
(1891), 16 Bom. 233. 

Motilal Lalvbhai v. Batilod Mahi- 
putram (1895), 21 Bom. 170. 
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over movables inherited from her husband.’* ^ There is, however, con- 
siderable judicial authority that in cases governed by the ** Mayukha ’* a 
widow or other female bwner can dispose of the movable property during 
her lifetime.^ 

“ It is observed by Mr. Mayne, in s. 229,® that the power must generally 
be taken to be limited to such necessary or suitable purposes as would 
come within the ordinary power of the head of a household. We should 
prefer to say that the nature of movable pro^rty being such that in many 
cases conversion is essential to its enjoyment, the widow is not precluded 
from converting it, but must preserve the capital, unless the expenditure 
of it is necessitated by the insufficiency of the income to provide for her 
maintenance, subject, nevertheless, to a power to dispose of a moderate 
portion for works of piety.” ^ 

r 

Under the Mithila law a childless Hindu widow, although 
she cannot alienate the immovable property, has an absolute 
right over the movable property inherited from her husband, 
and can alienate it in any manner she pleases.^ 

Will. Even where a woman has power to dispose of properly 

inherited'' by her by an act inter vivos, she cannot dispose of 
it by will,® and if it has not been disposed of, it passes to the 
next heir.'^ 

Sbaie OD pai> to the interest taken by a mother or grandmother in property 

titlon. allotted to her on partition, see ante, pp. 320, 321. ' 

^ Pandhannath Oomnd (1907), 8 Mad. 290, at p. 293, referred to in 

32 Bom. 69, at p. 73 ; 9 Bom. L B. GaHodhar Shot v. Charidnibhagabat 
1306. (1892), 17 Bom. 690, at pp. 703, 

® Beckur Bhugwan y, Lukmee 704. 

{Baee) (1863), 1 Bom H. C. 56 ; ® Birajun Koer v. iMchmi Nwratti 

Vimyek Anunirao v. Imxumeebaee ilf aetata (1884), 10 Calc. 392 ; Doorga 
(1861), 1 Bom. H. C, 117; Pranjee- Dayee v. Poorun Dayee (1886), 6 

Vandas v. Dtwcooveihaee (1859), 1 W. R. C. R. 141 ; Sreenarain Bat v. 

Bom. H. C. 130; Laksmibat v. Bkya Jha (1812), 2 Ben. Sel. R. 23, 
Oanpat Moroba (1867), 4 Bom. at p. 27 (new edition, 20, at p. 

H. C. 0. C. 150, at p. 102. In 36) ; “ Vivada Chmtamam ” (Tagore’s 

Bkagirih^ai v. Kahnujirav (1886), tianslation), pp. 261, 202. 

11 Bom. 285, at p. 297, West, J., ^ For instance she cannot^ by will 

says that the widow’s absolute right create a charge on her husband’b im- 

to movable property inhented from movable property for the purpose ot 
her husband has never been senously paying debts incurred for necessary 
questioned in Bombay. See also purposes : Vtshvemath v, Narayan 
Balmnt/rav v. Purshotam (1872), 9 (1903), 6 Bom. L. R. 314. 

Bom. H. C. 99, at p. ill; Ttdjoram ’ Thakoor Deyhee (Mussumat) v. 

Momji V. Mathwadas (1881), 5 Balv^ Bam (Bai) (1886), 11 M. L A. 

Bom. 662, at p. 670 ; Dammar Mad- 139 ; 10 W. R. P. C. 3 ; Oadadhar 
hotty'i V. Punmnandm (1883), 7 Bom. Bha v. Chandrabkagabai (1892), 17 
166, at p. 163. Bom. 690 ; Ea/rilal Earjtvandas v. 

* Mayne’s “Hindu Law,” 7th ed., Pranvtdavdaa Parhhvdae (1888), 16 

pp. 322, 870. Bom. 229. See ” Vivada Chinta- 

* Na/tasiraM v. VenkaMn (1886), mani,” pp. 261, 262. 
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The whole estate is vested in the widow or other restricted Nature ot 
female owner.^ She completely represents it.* She is entitled “dow ot 
to the absolnte possession of it,* and the full enjoyment of its 
produce, which she can spend without being accountable to * 
any one.* She cannot waste the corpus of the property, nor 
can she alienate it except for purposes of necessity or with the 
assent of the next reversioners, i.e. of the persons who are 
at the time of the alienation heirs of the last full ownei.® All 
acts foi the benefit of the estate or foV necessity bind the 
estate.® 

m 

During her lifetime no one else has any interest in the estate. 

“ It 18 clear that under the Hindu law the widow, though she takes as 
heir, takes a special and qualified estate. Compared with any estate that 
passes under the Enghsh law by inheritance it is an anomalous estate. It 
IS a quahfied propnetorship, and it is only by the principles of Hindu law 
that the extent and nature of the estate can be determined.*’ ® 

A widow who succeeds to the estate of her husband in default of male 
issue, whether she succeeds by inheritance or survivorship . . . does not 
take a mere life estate in the property. The whole estate is for the time 
vested in her absolutely lor some purposes, though in some respects for 
on]> a quahiiod interest. Her estate is an anomalous one, and has been 
compared to of a tenant in tail. D would perhaps be more correct 
to say tliat she holds an estate oC inheritance to her and the heirs of her 
husband.” ® 

But the estate of a Hindu widow is very different from a mere life 


^ Anandibat v. Ra;)i^am Chintaimn 
Pethe (1897), 22 Bom. 984, Kania- 
vadhani Venkata Stthhaiya Joysa 
Naraaingappa (1866), 3 Mad H. C 
116. 

® Kery Kohtany r. Moneenm Ko- 
Uta (1873), 13 B. L. R. 1, at p. 53 ; 
19 W. R C. R. 367, at p 396 ; Bhaka 
Nahana v Parbhu Han (1877), 2 Bom. 
67, at pp. 73, 74, and oases therein 
cited , Karimuddtn {Mwnahi) v. Qo~ 
hind Krishna Narain (Kimwar) (1909), 
36 1. A. 138 ; 31 All. 497 ; 13 C W, N. 
1117 ; 11 Bom. L R. 911. 

® Kashinath Basah v. Hammnda^i 
Dasi (1826), Clarke’s Rules and 
Orders ; ” Montnou’s “ Gases of 
Hindu Law,” p. 496; “Vyavastha 
Darpano,” 2nd ed., p. 97 ; BiswawUh 
Chandra v. Khantomani Hast (1871), 
6 B. L R. 747. 

* Kamavadhani Venkata Bubbatya 


V Joysa Naraaingappa (1866), 3 Mad. 
•H. C. 116; In the goods of Haren- 
dranarayan (1853), 4 B. L. R. 0 C. 
41, note. 

® Post, pp. 468-471. 

® Sadasi Koer v Ramgdbind Singh 
(1911), 15 0. W. N 867 
’ Post, p 479. 

® Collector of Maaidipatam v. 
Cavaly Vencata Narrainapah (1861), 
8 M I A 629, at p. 660 , 2 W. R 
P. C. 61, at p. 64. 

" Montram Kolita v. Kerry Koh* 
tany (1880), 7 I. A. 115, at p. 154; 
6 Calc. 776, at pp. 789, 790; 6 
0. L. R 322, at pp 332, 333 Bee 
Bhala Nahana v. Patbhu Han (1877), 
2 Bom. 67, at pp. 73, 74, and coses 
there cited ; Katama Natchiar v. 
Bajah of Shivagwaga (1863), 9 

M. I. A. 643 ; 2 W. R. P. C. 31. 
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Different from 
manager. 


Interference 
with her acts. 


estate. The case olKaahinathBasdkv. Ha/rasundan Dasi ^ • establishes 

that the estate of the widow is something higher than a life estate, that it 
entitles her to the possession of the property without restriction ; and 
that she has a qualified power of disposition in it, the limits of which it is 
difiicult, if not impossible, to define further than by saying that the pro- 
priety of any particular exercise of that power must depend on the circum- 
stances in which it is made, and must be consistent with the general 
principles of Hindu law regarding such dispositions. The cases of Oojul- 
monee Dosaee v. 8aq&rmonee Doaaee and Hurry Doss DaU v. Bunjunimm^e 
Doasee,^ which have established in tliis Court the right of the reversionary 
heirs, though their interest is only contingent, to maintain a suit to 
restrain waste by the widow ^ (particularly the latter case in which the late 
Chief Justice entered at large into the nature of the widow’s estate) are 
quite consistent with what I have above stated. 6ir Lawrence Peel there 
says ; “ The estate, though sometimes so expressed to be, is not an estate 
for life ; w'hen a widow alienates she does so by virtue of her interest, not 
of a power, and she passes the absolute interest, which she could not do if 
she had but a life estate.” * 

Her position is different from that of a manager. “ A manager stands 
in a different position. He can act only with the assent, express or 
implied, (A the body of coparceners.® In the \vidow’s case the coparceners 
are reduced to herself, and the estate centres in her.” • 

As a reversioner does not derive title through the restricted heir, an 
acknowledgment of a right or liability by her does not under the existing 
limitation law’ bind the reversioner.® • 

ff 

The Court will not interfere \^th the action of the limited 
female owner, unless it is shown that there is danger from 
the mode in which she is dealing with the property, or that her 
acts have endangered the estate or the reveision.® 

“ A bill filed by the presumptive heir in succession against the imme- 
diate owner who has succeeded by inheritance, must show a case ap- 
proaching to spoliation, must enable the Court to see that there is probable 
ground for apprehending that, unless an injunction be granted to restrain 
some threatened or impending act, ultimate loss to the heirs who may 
come into possession by succession will^nsue. It is not enough to make 
out that some gift has been made or some disposition taken place, or that 


^ (1826) Clarke 91 ; Montriou’s 
“ Cases of Hindu Law,” p. 495 ; 
“ Vyavastha Darpana,” 2nd ed., 
p. 97. 

® (1851) Taylor and Bell, II. p. 
279 ; “ Vyavastha Darpana,” 2nd ed., 
p. 125; Sev. 657. 

* See post, pp. 481, 482. 

* Jadamoney Dahee v. Sarada Pro- 
aamo MooJeerjea (1856), 1 Bool. 120, 
at p. 129. 


® See ante, p. 258. 

® Chimnaji Govind Godbole v. Dtn- 
haf JJhondev Godbole (1886), 11 <Bom. 
320, at p. 324. 

’ Act IX. of 1908, s. 19. 

® Shib Sltanhar Led v. Soni Bam 
(1909), 32 All. 33. 

® Hurrydosa Dvit v. Uppoomah 
Dosage (1856), 6 M. I. A. 433. See 
poet, pp. 481, 482. 
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Buoh is about to be made or to take place, which the law would not support. 
The estate of the female owner, her own personal estate, mi^t be large, 
and adequate to repay ten times over the alleged spoliation, and there 
might not be the remotest prospect of loss, and the thing alienated might 
have no specific peculiar value.’* ^ 

The mere fact of the widow keeping in hand for about three months 
part of the corpus for the alleged purpose of an eligible investment does 
not amount to waste, nor is it in derogation of the rights of those entitled 
to reversion.* 

If there be an apprehension of waste of movable property allotted to 
a widow on partition, provision may be made in the final decree to safe- 
guard the interests of the reversioners.* In one case the Bombay High 
Court ^ required a sum of money to which a widow was entitled as such 
to be secured for the benefit of the reversion, but in another case the 
Calcutta High Court held that she cannot be compelled, without proof of 
waste, to give security for the value received by her of lands belonging to 
her husband’s estate taken by a railway company.* The Court may now 
direct the investment of the proceeds of land belonging to a restricted heir 
which has been acquired for public purposes.® 

The principle that a Hindu widow is entitled to the uncontrolled 
possession of property, movable and immovable, of her deceased husband, 
is clearly laid down by Lord Gifford in Coasinath Byaack v. Hurroaoondry 
DoaaetJ • , . The general apprehension of danger that, if personal pro- 
perty be entrusted to a Hindu widow, there is every probability of its being 
parted withf and if so, it may not be recovered, is an element which cannot 
be allowed to exist or considered consistently with the views of the Privy 
Council in the case last cited. ^The danger must be established not as a 
matter of probable speculation, but as one of reasonable certainty to the 
satisfaction of the Court,”* 

There is authority that where there is more than one uidow the elder 
widow has the preferable claim to the management of the property.® 

Two or more widows may by an agreement inter ee, not prejudicial to 
the rights of the next heir in succession, provide for the distributive enjoy- 
ment of the benefit of the joint property by an apportionment thereof.^® 


^ Haridaa Butt v,Manganmani Daai 
(1861), 2 Taylor and Bell, 279; “ Vya- 
vastha Darpana,” 2nd ed., 127 ; £ev. 
667. See Hurrydoas Butt v. Uppoor- 
nah Boaaee (1856), 6 lil. I. A. 433. 

* Hurrydoas Butt v. Uppoomah 
Boaaee {Sreemutty) (1856), 6 M. I. A. 
433. 

* Burga Naih Promanik v. Chinta- 
mom Baaai (1903), 31 Calc. 214; 8 
C. W. N. 11. 

* Oambhirmcd v. Hamirmdl (1896), 
21 Bom. 747. 

* Hindoo Basainee Boaaee v. Bolie 
Chand Sett (1864), 1 W. B, C. B. 
125. 

® Land Acquisition Act (I. of 1894), 


s. 32 : see Mrtnalini Baai v. AhinaaU 
Chandra Butt (1910), 14 C. W. N. 
1024. 

^ (1820) Clarke’s Buies and 
Orders,” App. 91 ; Montriou’s “ Cases 
of Hindu Law,” p, 496 ; “ Vya^astha 
Darpana,” 2nd ed., p. 97. 

* Per Paul, J., in Biawanath Cham 
dra V. Kkantomani Baai (1871), 6 
B. L. R. 747, at p. 761. 

® Jijoyiamba Bayt Saiba (H, H, if.) 
V. Kamakahi Bayi Saiba [H. H. M.) 
(1868), 3 Mad. H. C. 424. 

Ibid, at p. 463 ; Mahadevappa v. 
Baaagavjda (1905), 29 Bom. 346; 7 
Bom. L. R. 238. 


Where more 
than one 
widow. 



458 


ADDITIONS. 


[chap. XV. 


Addltioxu to 
estate. 


Aooumula- 

tions. 


Where; additions are made ta an estate by a restricted 
female omier mth the intention that they should form part 
of the estate, such additions pi^s9> 'with the estate and not to 
the heirs of such owner, though they have been made with 
funds over which she has absolute powers of disposal. 

Such intention will be presumed in the case of the erection of buildings 
on land belonging to the estate.^ 

A widow or other restricted female owner may use for her 
own purposes and may alienate the income of the estate which 
has accumulated in her hands, or which h§LS accumulated in 
the hands of some other person from whom she recovers it.® 

Should there be no proof of any distinct intention to appropriate to 
herself investments made fiom income or accumulations of income they 
will be considered accretions to the estate.® 

When a widow purchases property with money borrowed on the credit 
of her husband’s estate, lus heir is entitled to it, subject to the burden of 
paying the debt.^ 

If she invest the income with the intention that it should 
be an accretion to her husband’s estate, she cannok thereafter 
deal with it, except under circumstances which wcfuld justify 
hei dealing with the original estate.^ 

Should she invest the income in such a way as to indicate 
her intention that it -was not to form part of her husband’s 
estate, but to remain at her disposal, whether such invest- 
ment l^e of a tempoiaiy or permanent nature, she can deal 


^ Venkata 2^aiasim1ia Appa Rao 
Baliadur (Rajah) v. Venkata Furu- 
shoihama Jagannadha Oopala Row 
BaJiadur (Rajah Surenam) (1908), 
31 Mad. 321 ; Fakvra Dohey v. Qopi 
Lai (1880), 6 C. L. R. 66. 

^ Soorjeemoney Dosaee (Sreemutty) 
DemAiundoo MtiUtek (1862), 9 
M. 1. A. 123 ; Pannalal Seal v. Bama- 
mndari, Daai (1871), 6 B. L. R. 732; 
Sowdamine/e Doseee v. Admmiairator 
General of Bengal (1892), 20 I. A. 
12 ; 20 Calc. 433 ; Im Dut Koer v. 
HanahuUi Koeratn (Musaumvt) (1883), 
10 1. A. 160, at p. 158; 10 Calc. 
324, at p. 334 ; 13 C. L. R. 418, at 
p. 424; Samtnatha Ftllat v. Manik- 
kaaami PiUai (1899), 22 Mad. 366. 


See, however, Grose v. Amirtamayt 
Dost (1869), 4 iS. L. B. 0. C. 1, at 
pp. 40, 42 ; 12 W. R. 0. C. J. 13, at 
pp.f28, 29. 

® Sheo Lochun Singh (Bobu) \. 
Saheb Singh (Bobu) (1887), 14 I. A. 
63 ; 14 Calc. 387 ; Gonda Koer v. 
Oodey Singh (Kooer) (1874), 14 B. L. R. 
169. See, however, Akkanna v. Ven- 
hayya (1^1), 26 Mad. 351, at pp. 
369, 360. 

^ Oodey Singh (Kooer) v. Phool 
Cktind (1873), 6 N. W. P. 197. 

® Isri IhU Koer v. HansbutUi 
Koeratn (MussumiU) (1833), 10 I. A. 
150, at p. 161; 10 Calc. 324, at 
p. 337 ; 13 C. L. R, 41S at p, 
427. 
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with it, at any rate, during her lifetime.^ Should she not 
dispose of the property during^ her lifetime it does not pass 
to her heir, but is treated^ as a portion of her husband’s 
estate. 2 

It is not “ possible to lay down any sharp definition of the line which 
separates accretions to the husband’s estate from income held in suspense 
in the hands of tlie widow, as to which she has not determined whether or 
no she will spend it.” ® 

Income not appropriated by the restricted owner at the 
time of her deatl^ passes to the reversioner and not to her 
siridhan heir.^ 

Where under a deed or will a Hindu widow is given complete power to 
appropriate the profits, the profits unappropriated at the time of her 
death will apparently pass to her heir. 

Where the widow is not owner of her husband’s estate but invests Savings from 
money received therefrom on account of her maintenance, it is 
siridhan,^ and passes as such to her heirs.* 

There is no presumption of law that property acquired bj a Hindu Presumptiou. 
widow after her husband’s death forms part of Ms estate.’ 


^ See Sotvdaminee Dossce v. Admi'gta- 
traJtor General of Bengal (1892), 20 
I. A. 12 ; 20 Calc. 433 ; Akkanna v. 
Venkayyi (1901), 25 Mad. 351 ; Puddo 
Monee Doaaee (Sreemutty) . Dwarka 
Nath Btswaa (1876), 25 W. R. 335, 
at p. 340 ; Nihal Khan v. Hur Chum 
LaU (1866), 1 Agra, 219. 

® Anund Chundra M undid v. Nil- 
money Jourdar (1883), 9 Calc 758 ; 
Im Did Koer v. Banshvtti Koerain 
(Musmmui) (1883), 10 J. A. 150, at 
p. 158 ; 10 Calc. 324, at p. 334 ;«13 
C. L. B. 418, at p. 429 ; S. C. m Court 
below% Hun^nJUi Keratn v. Ishri Dutt 
Koer (1879), 6 Calc. 512, at p. 521 ; 
4 C. L. R. 611, at pp. 619, 620. 
Sndkar ChaUopadhya v. Kalipada 
Chucket^y (1911), 16 C. W. N. 106, 
where it was held that an agent ap- 
pointed by a Hindu widow is bound to 
acoount to the reversioner for profits 
realized by him in the widow’s life- 
time and not paid to her. See 
BhagbMi Daee {Musaumat) v. Bhola- 
noth Thakoor {Choudhry (1876), 2 
1. A. 266, at pp. 260, 261 ; 24 W. R. 


C. R. 168, at pp. 169, 170 • S. C. m 
Court below, Bholanath Thakoor 
[Ghowdhry) v. Bhagabutti Deyi (Miisst) 
(1871), 7 B. L. R. 93, at p. 100; 15 
W. R. C. R. 63, at p 64, relying on 
Chundrahulee D^ia \. Brody (1868), 

9 W, R. C. R. 684, and Nikal Khan 

Hurchu n Lall (1866), 1 Agra, 
219; Oodey Singh (Kooer) v. Phool 
ChunI (1873), 6 N. W. P. 197, at 

p. 201. 

* lari Dut Koer v. Hanahutti Koe- 
rain (Muaaumut) (1883), 10 I. A. 
150, at pp. 160, 161 ; 10 Cale. 324, 
at p. 337 ; 13 C. L. R. 418, at p. 427. 

* Bivett Carnac v. Jtvihai (1886), 

10 Bom. 478. ^'ee HvnilmtH Kerain 
V. lahri Dvit Koer (1879), 6 Calc. 
512, at p. 626; 4 C. L. R. 611 at 
p. 523. 

® Ante, pp. 422, 423. 

* Svbrmnantan Cketti Aruna- 
chdam Chetti (1904^, 28 Mad. 1 ; 
ante, chap. xiv. 

^ Ban Bijofi Bahadur Sing'h (Di* 
wan) V. Ivdar Pal Singh (1899), 26 
I. A. 226 ; 26 Calc. 871 ; 4 C. W. N. 
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A restricted female owner can grant leases or do other acts 
in the ordinaiy course of management.^ 

Leases in excess of such power, such as permanent leases,^ or leases 
for a long tenn of yeara,^ are voidable by the reversioners at her death, 
unless they are justified by such circumstances as justify an alienation,^ 
or perhaps in exceptional cases where they are justified by rules of prudent 
management, or are for the benefit of the estate.^ 

The lease would at least enure for the life of the restricted owner.^ 

A suit to set aside such lease must be brought witliin twelve years 
from the restricted owner’s death.® 

A Hindu widow can work a quarry and apply the pro- 
ceeds for her own purpose, at any rate, provided that she does 
not exhaust the land.® 

A widow or other restricted female owner can alienate 
the property or her interest in it, if she be a joint owner, 
for her lifetime. When she purports to alienate the whole 
estate in the property, but on the ground of want of necessity 
or otherwise her act is not binding on the reversioners, the 


1 ; 2 Bom. L. B. J ; Dalhina Kali 
Dehi V. Jagadishwar Bhuttacharjee 
(1897), 2 C. W. N. 197. See Bisaessur 
Chuckerhutiy v. Bamjoy Mqjoomdar 
(1865), 2 W. R. C. R. 326; 8 Sev. 
708 ; OobtTid Chunder Mojoomdar v. 
Dulmeer Khan (1874), 23 W. R. C. R. 
125. 

^ Ante, p. 465. 

* Modhn Badan Singh {Baja) v. 
Booke (1897), 24 I. A. 164 ; 26 Calc. 
1 ; 1 C. W. N. 433. 

* Sadai Naik v. Serai Naik (1901), 
28 Calc. 532 ; 5 C. W. N. 279 ; Bijoy 
Qopal Mukerji v. Nil Batan Mukerji 
(1903), 30 Calc. 990; 7 C. W. N. 
864 ; S. C. ou appeal. Bijoy Oopal 
Mukerji v. Krishna Mahiahi Dehi 
(Srimati) (1907), 34 I. A. 87; 34 
Calc. 329 ; 11 C. W. N. 424 ; 9 Bom. 
L. R. 602. Cf. Banee Madhvh Ohose 
V. Thakoor Doss Mundul (1866), 

B. L, R. P. B, R. 688 ; 6 W. R. Act X. 
R. 71. 

* Post, pp. 461 et aeq, 

® See Sankar Nath Mukerji v. 
Bejoy Gopal Mukerji (1908), 13 

C. W. N. 201. 

® Dayamani JMi v. Srinibash 


Kundu (1906), 33 Calc.* 842. 

’ Mohunkoowur (Musaamvi) v, 
Zt^aman Singh (Baboo) (1802), 
Marsh, 166 ; 1 Hay, 272 ; Bait Churn 
Paulr V. Suroop Chunder Mytee 
(1868), 9 W. R. C. R. 598. See 
below, 

® Bijoy Gopal Mulcrjt v. Krialnm 
Mahiahi Dehi (Srmati) (1907), 34 
I. A. 87; 34 Calc. 329 ; 11 C. W. N. 
424; 9 Bom. L. R. 602; post, pp. 
461 et aeq. 

• Subba Beddi v. Chengala'ff^'ff^^ 
(1898), 22 Mad. 126. 

Bamakkal v. Bamaaami Naickan 
(1899), 22 Mad. 522; Hanurmn 
Proaad Singh v. Bhagauti Prasad 
(1897), 19 All. 367. 

Kanni Arnmod v. Amrmkannu 
Ammal (1899), 23 Mad. 504. 

Janokinath Mukhopadhyav. Mo~ 
thwanath Mukhopadkya (1883), 9 
Calc. 680; 12 C. L. R. 16; Hart 
Narayan Jog v. Vitai (1907), 31 
Bom. 560 ; 9 Bom. L. R. 1049. This 
alienation will not prevent the right 
of survivorship of a widow or sister, 
ibid, ; Kanni Am/mal v. Ammakannu 
Amrnal (1899), 23 Mad. 604. 
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alienation will enure until her death, ^ or if she has inherited 
the property as widow, until her remarriage.® 

This applies even when the ^idow holds under an arrangement wliich ^ 
prevents her alienating, without expressly prohibiting her from alienating 
the estate for her life.^ 

A compromise may or may not amount to an alienation. Whether it 
does so depends upon the circumstances.^ 

As to partition between co-vidows, see ante, pp. 312, 313. 

The personal interest of the restricted owner may be sold Execution of 

dooroOe 

in execution of a decree.® 

Where the interest of a widow was sold, her heirs were held to be 
entitled to the proceeds,® 

For purposes of legal necessity,’ caused by circumstances when widow, 
over which she had no control,® a widow or other woman SrenSte! 
with a restricted estate can alienate or charge ® the property 

^ Vadali Maniidigadii v. Kotipalli Jung Bahadoor (Roy) (1881), 8 I. A. 

Rmvayya (1902), 20 Mad. 334 ; 210 ; 8 Calc. 224. 

Breeramidu v. Krisiamma (1902), * See Kamhinayani Thnnaji v. 

26 Mad. 143 ; Bhagamtamnw. v. Kanibinayani Rubbaraju (1910), 33 

Pampanna QMi (186.5), 2 Mod. H. C. Mad. 473. 

393 ; Kamavaihani Venkata SMtaiya ® Act V. of 1908, s. 60 ; Kanni 
V. Joym Naraaingappa (1866), 3 Amrmlx. Amniakannii AmuicJ 

Mad. H. C. 116 ; Miinnakil ahaoiri 23 Mad. 601. 

V. Gajraj Singh (1889), 17 Calc. * Choo'ney Money Dasaee v. Ram 

246; Qobindmani Daai v. ShanUal Kinkur Dutt (1900), 28 Calc. 155; 

Bynak (1864), B. L. R. F. B. R. 48 ; 6 C. W. N. 242. 

W. R. F. B. R. 165; Tarinee Churn ^ Collector of Masulipatam v. 

Bofierjee v. Nuwd Coowiar Bancrjce , Caraly Vcucata Nurraiwapalt 
(1864), i W. R. C. R. 47 ; Ram Outiy 8 M. I. A. 529, at p. 551 ; 2 W. R. 

Kannokar v. Boiahtub Churn Mojooni- P. C. 61, at p. 64 ; Raj Lukhee Ddbea 
dar (1867), 7 W. R. C. R. 167 ; Radha v. Qokool Chunder Choivdhry (1869). 

(Musaamut) v. Kour (Muaaamut), 13 M. I. A. 209 ; 3 B. L. R. P. C. 57 ; 

W. R. 1864, C. R. 148; Ramchandra 12 W. R. P. C. 47; Kurun Sing 
Mankeahwar v. Bhimrav Ravji (18J7), (Rao) v. Mahomed Fyz Ali Khan 
1 Bom. 577 ; Melgirappa v. Shivappa (1871), 14 M. 1. A. 187 ; 10 B. L. R. 1 ; 

(1869), 6 Bom. H. C. A. C. 270; Jagannath Viihal v. Apaji Vishnu 
Mayaram Bhairam v. Moiiram Go* (1868), 5 Bom. H. C. A. C. 217, at 
vindram (1865), 2 Bom. H. C. 331 p. 221 ; Panchcowree Mahtoon v. 

(2nd ed., 313); Prog Daa v. Hari Kalee Chum (1868), 9 W, R. C, R. 

Kiahn (1877), 1 All. 503; LdU 490; BtdivurU Narain Singh y. Bam 

Soonder Doaa v. Hurry Kialien Doaa Kiahen Singh, W. R. 1864, C’, R. 

(1862), Marsh, 113; 1 Ind. Jur. 102. 

0. S. 32; 1 Hay, 33; Haradhun ® Hafzoonnisaa Begum v. Radhdbu 
Naug V. laau/r Chunder Boat (1866) ; riode Miaaer, Ben. S. D. A., 1856, 

6 W. B. C. R. 222. Of. cases, ante, p. 595, at p. 605. 
p. 193, note 5. . ® This would include a permanent 

* See Haribhai v. Uka (1899), 1 or long lease: see Fdaram Roy v. 

Bom. L. R. 201. Bagalanand Baneajee (1910), 14 C. W. 

8 Sahodra (Muaamnmat Be5sa) v* N. 895. 
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SO as to bind the reversion. Where the income is sufficient 
to meet the necessity, the reversioners are not bound.^ 

0 

Sne cannot do so by will.® 

“ For religious or charitable purposes, or those which are 
supposed to conduce to the spiritual welfare of her husband, 
a widow has a larger power of disposition than that which she 
possesses for purely worldly purposes.” ^ 

When she does not purport to bind the estate, the fact that there was 
necessity does not enlarge the operation of the transfer.^ 

Whether she intended by the transaction to bin& the estate or merely 
to deal with her own interest depends upon the terms of the document.® 
The principles laid down in the leading case of Hunooman Peraaud 
Panday v. Munraj KoorCweree (Musmmai Babooee),^ and the cases following 
what amounts to necessity, what is the duty of a person dealing 
mortgagee and ^1^® manager for an infant heir, and the burden of proof where an 
burden of alienation b^ such manager is in question,’ apply equally to the cases of 
persons dealing with Hindu widows or other restricted female owners.® 

Groumatanoes She cannot raise the money until the necessity has actually 
o pressure, 9 There must be a clear necessity for rai^'ng it, and 

an actual pressure.^® ^ 

The “ necessity ” involves sonje notion of pressure from 
without and not merely a desire to better or to develop the 
estate.^^ It involves generally circumstances of pressure 'which 


^ Ravaneshtuar Prasad Singh v. 
Chandi Prasad Singh (1911), 38 Calc. 
721. See KaUmarain Roy Chowdhry 
V. Ram Coomar Chand,V>^, R. 1864, C. 
R. 14. 

® Ante, p. 464. 

* Collector of MasuUpatam v. 
Cavaly Vencata Narrainapah (1861), 
8 M. I. A. 629, at p, 661 ; 2 W. R, 
P. C. 61, at p. 64. 

^ Prosunno Kumar Nandi v. 
Umedmr Raja Chowdhry (1908), 13 
C. W. N. 353. 

® See Damodar v. Jankthai (1903), 
5 Bom. L. R. 850. 

« (1866) 6 M. 1. A. 393; 18 W. R. 
C. R., note to p. 81. 

’ Ante, pp, 273-286. 

® Kameswar Pershad {Baboo) t. 
Run Bahadoor Singh (1880), 8 L A. 
8; 6 Calo. 843; 8 C. L. B. 361; 
Amarnath Sah (Lah) r. Achan Kuar 


{Ram) (1892), 19 1. A. 196; 14 All. 
420 ; Maheshar Baksh Singh v. RaJtan 
Singh (1896), 23 I. A. 57 ; 23 Calc. 
766 ; Cavaly Vencaia Narrainapah v. 
Collector of Masuhpatam (1867), 11 
M. I. A. 619; low. R.P.C. 47. 

Mvllakal v Mada Chetty, 6 Mad. 
Jur. 261, referred to in Mayne’s 
“ Hindu Law,” 7th ed., p. 862. 

Bha/ram Chand Lai v. Bhawani 
Misrain (1897), 24 I A. 183; 26 
Calc. 189 ; 1 C. W. N. 697 ; ByjruUh 
PersJwd {Lalla) v. Bissen BehaiHe 
Sahoy Singh (1873), 19 W. R. C. R. 
79. 

Qanap v. Subhi (1908), 32 Bom. 
677; 10 Bom. L. R. 927. See Htm- 
mat Bahadur v. Bhawani Kunwar 
(1908), 30 AU. 362; affirmed on 
appeal, Bhawani Kumoar t. Himmat 
Bahadur (1911), 33 AU. 342; 15 
0. W. H. 466; 13 Bom. L. R. 384. 



CHAP. XV.] 


ALIENATION. 


463 


render the raising of money necessary for the protection or 
preservation of the estate. 

Where there is no legal necessity, although the payment be fof the 
benefit of the estate, as where a oO'Sharer paid the widow's share of the 
Government revenue, an alienation cannot be supported.^ 

An alienation cannot be supported by debts which have been paid by 
the widow during her husband's lifetime.^ 

A family settlement, whereby a Hindu widow gave up a portion of the 
property was held not to bind the reversioners, who were then born, and 
not parties thereto.® t 

The right to alienate for purposes of necessity extends to Right to 

all property which has come to a woman as such restricted extends to 

all property. 

Where a share has been allotted to a widow on partition with a 
co-widow, she can alienate it for necessity.* She cannot without 
necessity alienate property even if it has been made over to her for her 
maintenance.® 

The restrictions on a Hindu widow’s power of alienation are not relaxed Family 
in reference to an ancestral family business which has devolved upon her. husinesa. 

In all such cases the authority of the manager to pledge ancestral estate 
without the ctinsent of the parties interested depends on proof that aliena- 
tion is necesstyry to pay the debts of the business ; and the onus of proof 
rests on the party who seeks to enforce liis security.® 

An alienation by one of two co- widows is not 'ipso facto Co-widows. 
invalid with reference to the interest of the other co-widow or 
of persons interested in the reversion."^ 

The following are proper objects for the alienation of the What are 
property purposes.^ 
(a) The. payment of the funeral or periodical sradh cere- Religious 
monies and annual ceremonies of the husband,® or 


* Upendra LoA Mukerjee y. Girin- 
dra Nath Mukherjee (1898), 25 Calc. 
666 ; 2 0. W. N. 426. 

® Hirnmat Bahadur v. Bhawani 
Kunwar (1908). 30 All. 352 ; affirmed 
on appeal, Bhawani Kunwar v. 
Hinmai Bahadur (1911), 33 All. 342 ; 
16 C. W. N. 466 ; 13 Bom. L. R. 354. 

3 AsharamSaihaniv.Chandi Churn 
Mukerjee (1908), 13 C. W. N. 147. 

^ Takurmani Singh v. Dai Bani 
Koeri (1006), 33 Calo. 1079. 

* Seiih Chbin Dae v. Bamhore 
(1871), 3 N. W. P. 324, see ante, p. 
422. 


* Sfutm Sundei Lai v. Achhan 
Kunwar (1898), 25 1. A. 183 ; 21 
All. 71 ; 2 C. \V. N. 729. See anU, 
p. 263. 

^ Subbcmmal v. Aivdaiyammal 
(1906), 30 Mad. 3. 

® Mutteeram Kowar v. Gopatd 
Sahoo (1873), 11 B. L. R. 416 ; 20 
W. R. C. R. 187 ; Lakehminarayana 
V. Dasu (1887), 11 Mad. 288; Chu- 
mun Lall v. Gunput LaU (Latla) 
(1&71), 16 W. R, C. R. 62; Junme- 
joy MvUkh (Chorvdhry) v. Bueeomoyee 
Do68ee (1668), 1 B. jL. B. 418, note ; 
10 W. R. C. R. 309 ; “ Day;^- 
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other last full owner, and of such religious ceremonies 
as be was bound to perform, as for instance his mother’s 
sradh.^ 


Pilgrimage. 


Gifts. 


A pilgrimage by a 'viidow for her husband’s religious benefit, as by a 
sradh at Gya, might justify an alienation,^ but a pilgrimage for her own 
religious benefit, ^ although it may indirectly benefit her husband/ does 
not justify an alienation, except perhaps of a small portion.^ 

A feast given on return from a pilgrimage does not justify an alienation.* 
In some old cases gifts of a small portion of the corpus of the husband’s 
property to Brahmins and te idols were upheld,^ and in a recent case a 
gift of a very small portion of the property by a daughter was justified.* 
Modern authority would apparently, in most cases^ repudiate such gifts 
on the ground that they conduce to the spiritual benefit of the widow 
alone.® It is clear that a dedication of a substantial portion of the pro- 
perty for the endowment of the i(|ol is voidable A® 

The digging of a tank, altliough a meritorious act, does not justify a 
sale.^^ 


chap. xi. s. i. para. ()1. In Taiayya v. 
Ramakriahnamura (1910), 34 Mad. 
288, at p. 290, the (Jourt said : “ We 
think we are warranted in holding 
that if the property sold or gifted 
liears a small proportion (which it is 
impossible to define more exactly) to 
the estate inhented and the occasion 
of the disposition or expenditure is 
reasonable and proper according to 
the common notions of the Hmdu^, it 
is justifiable and cannot bo im- 
jieaohed by the reversioner.” 

^ Juninejoy Midlick {Owwdhry) 

V. Ru88(mioyee ])oaaee {Sreemutty) 
(1868), 11 B. L. R. 418, note; 10 

W. R. C. R. 309. 

* Mohamed Vahritf v. Brojeasuree 

Doaaee (1873), 11 B. L. R. 118; 19 
W. R. C. R. 426; Mutteetam Kowar 
V. Oopaul Sahoo (1873), 11 B. L. R. 
416; 20 W. R. C. R. 187. See 
Tartni Prasad Chatterjee v/ Bfiola- 
noth Mo^kerjee (1891), 21 Calc. 190, 
note; Oanpat v. Tidatram 36 

Bom. 88 ; 13 Bom. L. R. 860. GC. 

Kant Vkuckerftt^fy v. Chunder Narai i 
Dutta Boyl (1878), 2 C. L. R. 474. 

* Hitro Mohun Avdkikaree v. Au~ 
Ivck Manes Daasee (1864), 1 W. R. 
C. R. 252. Sec Hari Kiaaen Blmgat 
V. Btbjrang SaJhi Singh (1909), 13 
C. W. N. 544, at p. 547. 

* Rama v. Banga (1885) 8 Mod. 
552. 


^ See Ibid., at p. 554. 

^ Makhan Lai v. Oayan Singh 
(1910), 33 All. 256. 

’ Jugjeemn Nutho(gee v. Deo Sun- 
kar Kaseeram (1812), 1 Borr. 394 ; 
Kupoor Bhuwanee v. Stvukram Seo- 
ahunkur (1815), 1 Bon. 405. Here 
tho;ce was a gift of a house. In 
Chooneelal v. Juasoo Mvll Deveeiaa 
(1813); 1 Borr. 55, the law officer of 
the Sadr Adawlut held that the 
widow cannot make a gift of landed 
property to her priest. See Ram 
Kaival Singh v. Ram Kiahore Das 
(1895) 22 Calc. 506; Ram Chunder 
Surma v. Oungagovind BunJu)ojiah 
(1826), 4 Ben. Sel. R. 117 (new 
edition, 147). 

® Taiayya v. Ramahriahnamma 
(1970), 34 Mad. 288. 

® Kartick Chunder Ckuckefbutty v. 
Gmr Mohun Roy (1864), 1 W. R. 
C. R. 48. 

Chooramani Dasi Y, Baidya Nath 
Naik (1904), 32 (}alo. 473; Ram 
Rawed Singh v. Ram Kiahofe Baa 
(1895), 22 Calc. 506. See Bhaakar 
Trim^ak Achaiya v. Mahadev Ramji 
(1869), 6 0. C. I. It 

has been held that she can do so 
with the consent of the reversioners, 
Brajanath ^aisakh v, MatUal Bai- 
aakk (1^869), f B. L. B. O. C. 92. 

Runjeet RamKocHdl v. Mahomed 
Wane (1873),* 2' W. R. C. R. 49. 
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(р) The payment of the debts of a previous full owner, ^ Paynint 

for the payment of which no provision has been * 
made.* • 

She is not obliged to pay suoh debts out of income.^ 

As in the case of the widow the obligation is one of religious duty she 
is entitled to alienate in respect of debts which are barred by the law of 
limitation,^ or by any other enactment, which ^rmits the debtor to evade 
the obligation.^ In the case of debts contracted for immoral purposes she 
would, it is submitted, only be entitled to alienate whore the debt can be 
enforced in a court of law. 

She must in paying suoh debts act fairly to all the creditors as a body, 
and not unduly prefer any of them.^ She is not obhged to wait until the 
creditor has brought pressure by way of a suit,^ but there must be a 
pressure of some kind.^ 

(с) The payment of Government Bevenue or other dues Government 

the non-payment of which would imperil the estate,® 
such as the satisfaction of a decree, even if such 


See, however, fitiwah of pundits in 
Ka&hinath Basok v. Harasundari Dost 
(1826), “ VyavdStha Darpana,'* 2nd 
od., 101. . 

^ CJolebrooke’s “ Digest,” chap, k 
p, 270 j Vyavahara Mayukha, 
chap. V. s. ir. paras. 17, 20; Debi 
Dayal Sahm v. Bhan Pertap Singh 
(1903), 31 Calc, 433; 8 C. W. N. 
408 ; JayarUi Snhhiah v. AUmelu 
Mangamma (1902), 27 Mad. 45; 
Lakshman Bamchandra Joshi v. Satya- 
hhamahai (1877), 2 Bom. 494, at 
p. 499 ; cases note 8, below. See 
Mdheahar Baksh Singh y. Baton 
Singh (1896), 23 I. A. 67 ; 23 Calc. 
766; Hemchund Mujoomdar v. Tarc^ 
Munnee (Mmmfmvi) (1811), 1 Ben. 
Sei. B. 359 (new edition, 481) ; 
Lukmeeram v. Khooshalee (1818), 

1 Bon. 412, and coses cited in 
Norton's L. C, pp. 641, 642 ; Soorjoo 
Pershad v. Erishan Pertab Bahadoor 
Sahi€ {Bajdk) (1869), 1 N. W. P. 
46 ; Fdaram Bay v. Bagalanand 
Banajee (1910), 14 C. W. N. 896; 
in BTutu Bdbaji v. €hpala Makipati 
<1886), 11 Bom. 325, an alienation for 
the purpose of paying the debts of a 
father-in-law was upheld. 

* In Tilwk Boy v, Phookfum ioy 
(1867), 7 W. R. C. R. 450, the debt 

H.li. 


was provided for under the terms of 
a farm lease. As to debts paid by a 
widow during her husband’s lifetime, 
see ante, p. 463. 

* Bamasami Oietti v. Mangaikarasu 
Nachia^ (1894), 18 Mad. 113. 

* Chimnaji Oovind Godbole v. 
Dinkar Dhondev Oodbole (1886), 11 
Bom. 320 ; Kondappa v. SMa (1889), 
13 Mad. 189 ; Udat Chwnder Chveker- 
bxUty V. Ashtdosh Das Mozumdar 
(1893), 21 Calc. ll'O. In this lespect 
her position is different from that of a 
manager. See ante, p. 265. 

® As, for instance, the Dekhan 
Agriculturists' Belief Act (XVII. 
of 1879), Bhau Babaji v. Oopala 
MahipaU (1886), 11 Bom. 325. 

® Rangilbhai Kalyandas v. Vilayeds 
Vishnu (1887), 11 Bom. 666. 

’ Kaihur'" Singh v. Hoop Singh 
(1871), 3 N/W. P. 4. 

* A?ite, p. 462. 

Snmohan Jha v. Brifiehary 
Mkser (1909), 36 Calo. 763; W. 
Macnaghten’s Hindu Law,*' vol. ii. 
p. 293 ; Oooroopereavd Jena v. Mud- 
dunmohun Soor, Ben. S. P. A., 1859,' 
p. 980 ; Sretmth Boy TJButtunmaBA 
Clwwdhram, Ben. S. D. A., 1869, p. 
421. 
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decree was obtained against a female representing the 
estate.^ 

(d) Eeasonable * costs of necessary litigation “ in recovering 
or preserving the estate, or in defending her rights,” ’ 
or other necessary legal expenses, such as the cost 
of obtaining a succession certificate,* but not the 
costs of imprudent litigation which is not for the 
benefit of the estate.* 

(c) The protection and preservation of the estate,* such 
as the cost of repairs and other expenses necessary 
to the well-being of the estate.’ 

It has been held that she cannot seU for the purpose of paying a personal 
debt, such as arrears of road ceBs,^ payable under the Public Pemands 
Recovery Act,' but as this is a debt which may be incurred m the proper 
management of the estate, it is submitted that it cannot be laid down 
generally that a widow oaimot alienate lor this purpose. 

(/) 1*0 provide for her maintenance, and the expenses of 
such religious ceremonies as a woman in her position 
is required to perform.^® 

(j) To provide for the maintenance of dependent members 


^ Karimuddin (Munshi) v. Gchind 
Krishna Narain {Kunwar) (1909), 
36 I. A. 138; 31 All. 497; 13 
C. W. N. 1117 ; 11 Bom. L. R. 911. 

^ Bhimaraddi v. Bhaskar (1904), 6 
Bom. L. R. 628. 

® Kanmuddtn {Munshi) v. Oobind 
Kfishia Naratn (Kunvm) (1909), 36 
1. A. 138; 31 All. 497; 13 C. W. 
N. 1117; 11 Bom. L. R. 911; Dehi 
Dayal Bahoo y. Bhan Pertap Singh 
(1903), 31 Calc. 433 ; 8 C. W. N. 
408 ; Amjad Ali v. Mcniram Kalita 
(18^), 12 Calc. 52. See Pannalal 
Seal V. Bamasundari Dasi {Srimati) 
(1871), 6 B. L. R. 732 ; Phool Koer 
{Mussamat) v. Bahae Pershad (1869), 
12 W. Rs C. R. 187. 

* Srimohan Jha v, Brijbehary 
Mister (1909), 36 Calc. 753. 

® Jndar Kmr v. Lalia Prasad 
Singh (1882), 4 All. 532. 

« Somjoa Pershad v. Krishan 
PeAab BaKedoar Sahie {Bajah) 
(1889), IN* W. P.46. 

^ See Hwrry Mohun Mai y. Oonesh 
Chunder Doss (1884), 10 Calc. 823. 


® Srimohan Jha y. Brijbehary 
Messer (1909), 36 Calc. 753. 

® Act VII. (Bon. C.) of 1880. 

Sadashtv Bhaskar Joshi v. 
Dhakvbai (1880), 5 Bom. 450 ; 

Soorjoo Pershad y. Krishan Pertdb 
Bahadoor Sahie (Bajah) (1869), 
1 N. W. P. 46 ; Sreenath Boy y. 
Buttvnmalla Ohowdhrain, Ben. S. D. 
A., 1859, p. 421 ; Daya-Krama 
Sangraha,” chap. i. a. li. para. 6 ; 
grange’s “ Hindu Law,” vol. i. p. 
246 ; vol. ii. p. 261 ; Baj Chunder 
Paramanik (Doe dm) v. Btdhram 
Biswas (1837), I Pulton, 133. Where 
the next heir agrees to support 
her she cannot sell, Maonaghten’s 

Hindu Law,’* vol. ii. p. 21U She 
can provide for her maintenance out 
of the estate even though she be 
living with a paramour, Amjad Ali 
V. Moniram Kalita (1885), 12 Calc. 52. 
It has been held that she can borrow 
money for the purpose of cultivating 
the estate, so that she may be main- 
tained, Oodeg Singh (Kooer) v. Phool 
Ckund (1878), 6 N, W. P. 197- 
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of her family, whom her husband or other last full 
owner (as the case may be) was legally or morally 
bound to support, and for their marriages or other 
necessary religious ceremonies,^ on a reasonable scale, 
having regard to the amount of the property and the 
position of the family. ‘ 

The maintenanoe of the grandsons of the husband * and the peiformanoe 
of the sradh of a mother * have been held to justify a sale. 

(fe) To provide for the marriage expenses of a daughter,® 
or other ^^male member of the family.® 

In one case where a Hindu widow borrowed a sum of money for the 
purpose of defraying the marriage expenses of a son’s daughter, the Court 
held that such sum was recoverable from the reversioners after the widow’s 
death, although it was not charged on the estate.^ 

When upon the death of a Hindu governed by the Mitakshara law, his 
property is taken by the widow, a gift by the widow to her daughter, on 
the occasion of her marriage, out of the estate of her husband is within her 
power, provided that the portion so given is reasonable in amount,® i.e. 
that it does not exceed one-fourth of the property.® There would be the 
same right according to the Bengal school.^® 

This rule Hhs been extended to a gift at the time of the govma or dwira^ 
gaman ceremony, when the wife, upon the attainment of puberty, goes to 
reside with her husband.'^ A gilt to a son-in-law on the occasion of the 
marriage has been also upheld.^® 


^ Dd)i Dayal Sahoo v. Bhan Pertap 
Singh (1903), 31 Calc. 433; 8 C. 
W. N. 408 ; OtinpcU v. Ttilsiram{l9ll), 
13 Bom. L. B. 860 (betrothal of 
daughter) ; Preaj Narain v. Ajod- 
hyapurahad (1848), 7 Ben. Sel. R. 
513 (new edition, 602) (marriage of 
daughter); Rustam Singh v Moti 
Singh (1896), 18 AU. 474 (Do.). In 
this last case the mother alienated 
property which had dei^ended to her 
from her father. 

* See Doorhyar Roy r. DuLsinghar 
Singh (1869), 12 W. R. 0. R. 367. 

Chwnun Loll v. Ounput Lall 
(Lalla) (1871), 16 W. R. C. R. 62. 
A grandfather cannot be compelled 
to maintain his grandchildren, ante, 
p. 205), but he is morally bound to 
maintain them. 

* Srimohan Jha v. Brijbehary 
Misser (1909), 36 Calc. 753. 

» Chumm LaU v. Cfunpui LaU 
(LaUa) (1871), 16 W. R. C. R. 62; 
Mdkhan Lai v. Gayan Singh (1910), 


33 All. 255. 

® See ante, pp. 227, 260, 276. 

’ Ramcoomar Milter v. Ichamoyi 
Dasi (1880), 6 Calc. 36 ; 6 C. L. R. 
429 ; see post, p. 473. 

* Churamun Sahu v. Oopi Sahv 
(1909), 37 Calc 1, at p. 8 ; 13 C. W. 
N. 9^, at p. 999. This applies also 
when the widow has taken as mother, 
Ramasami Ayyar v. Vengidmami 
Ayyar (1898), 22 Mad. 113. 

* Churamun Sahu v Oopi Sahu 
(1909), 13 C. W. N. 994, at p. 999 ; 

Mitakshara,” chap. i. s. vii. paras. 
5-14. 

KashifuUh Baeak v. ffarasundari 
Dasi (1826), “ Vyavastha Darpana,” 
2nd ed., 97, at p. 101. The pro- 
vision of a portion for a daughter is 
there put as a rdigious purpose ; see 
ante, p. 29. 

^ Churaman Sahu v. Oopi Sahu 
(1909), 37 Calc. 1 ; 13 C W. N. 994. 

Ramasami Ayyar v. Vengidnsami 
Ayyar (1898), 22 Mad, 113.^ 


Marriage of 
daughter. 


Gift to 

daughter*on 

marriager 
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LaUtudein “ A widow, like a manager ^ of the family, must be allowed 
JSw0ib! a reasonable latitude in the exercise of her powers, provided, 
• as Mr. Justice West says in Ghimnaji Govind Godbole v. Dinkar 
Dhondev Godbole,^ ‘ she acts fairly to the expectant heirs.’ ” ® 

Thus a sale by a widow in order to pay of! a mortgage, which is not yet 
due, may be iustihable.^ 

A widow “is not bound to mortgage any portion of her husband's 
estate, if that would be more prejudicial to her than a sale, by reducing 
her income to a greater extent, as she does not hold the property for the 
benefit of the reversioner, nor is she bound to raise money on her personal 
security.” ® 

It is sometimes impossible for a widow to arrange a sale of a portion 
of the property exactly sufficient to pay the amount required. When 
under these circumstances she sells more, the sale would be justified.^ 

When she raises money by a mortgage she can borrow only to the 
extent of the necessity.’ 

The form of the alienation is immaterial provided that the document 
purports to deal with the whole interest in the property. The fact that 
the widow purported to alienate the property as guardian of a son, whose 
adoption turned out to be invalid, was held not to depreciate the validity 
of the alienation.^ 


Consent of A sale of the whole of her interest in the property or (it is 
tT^nation. Submitted) in a portion thereof,® by a female holding a qualified 
estate, although it be not on account of a legal necessity. 


^ Ante, p 260 

2 (1886), 11 Bom. 320, at p. 324. 

* Venkaji hShrvihar v. Vtshnu 
Bdbaji Ben (1893), 18 Bom. 534, at 
p. 536. 

* Ibid. 

® Stngam Setti Sanjivi Kondaya 
V. Draupadi Bayamma (1907), 31 
Mad. ]53, at pp. 164. 166; Naha- 
kumar Haidar v. Bhabofiundart Ddbi 
(1869), 3 B. L. R. A. C. 376 ; Phool 
Chund LaU v. Bv^hodbuns Suhaye 
(1868), 9 W. R. C. R. 107; cf. 
Mohanund Mondvl v. Nafur Mondid 
(1899), 26 Calc. 820; 3 C. W. N. 
470. 

* See Kamikhapraead Boy v. 
Jagadamba Dasi (Srimati) (1870), 
5 B. L. B. 608, at p. 520 ; Fd iram Boy 

V. Bagalmmd Banerjee (1910), 14 
C, W. N, 896 ; post, p. 492 ; Chatra- 
n^rayan [Lata) v. XJb ^ Kunwa) i 1868), 
1 B. L. R. (A C.) 201 ; Sugeeram 
Begum v. Judodbuns Suhye (1868), 9 

W. R. C. R. 284. 


’ See Lalit Panday v. Sridhar Deo 
Narayan Singh (1870), 6 B. L. R. 
176. 

Parbhu Lull [Lola) v. Mylne 
(1887), 14 Calc. 401. 

® Ptdin Chandra Mandal v. Bolai 
Mandal (1908), 36 Calc. 939; 12 

C. W. N. 837, diffeiing from Marvda^ 
muthu Nadan v. Snnivasa Pillai 
(18|)8), 21 Mad. 128 in which the 
Madras High Court considered that 
a sale of a portion of the property 
would not hold good. The last- 
named case was followed in Mvihu- 
veeru Mudalia/r v. Vythilinga Mvda- 
liar (1908), 32 Mad. 206 See aIbo 
Bangappa Naik v. Kamti Naik (1908), 
31 Mad. 360, at p. 370. In Bajrangi 
Singh v. Manokamika Bakhsh Singh 
(1907), 35 I. A. 1 ; 30 All. 1 ; 12 
C. W. N. 74 ; 9 Bom. L. R. 1348 ; the 
sales of successive portions, and in 
Vimiyak v. Oovind (1900), 25 Bom. 
129 ; 2 Bom. L. R. 820, a sale of a 
portion only were upheld* 
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transfers the whole interest in the property, if it be effected 
with the consent, at the time of the transaction or thereafter,^ 
of all 2 the presumptive reversioners, that is to say, of all 
the members of the class of persons who would be entitled to 
succeed to a full estate in the property, if the widow had died 
at the moment of the sale,® or (if the consent be subsequent 
to the sale) at the time of the consent. 

Ordinarily the consent of the whole body of persons constituting the 
next reversion should be obtained,^ though there may be cases in which 
special circumstances may render the strict enforcement of the rule im- 
possible.® “At all events there should be such a concurrence of the 
members of the family as suffices to raise a presumption that the tran- 
saction was a fair one, and one justified by Hindu law.’* ® 

Where the immediate reversioner would, if she succeeded, 

^ Bajrangi Singh v. Manokamika 626, 627. For a contrary view, see 
Bikhsh Singh (1907), 35 1. A, 1; Bamphal Rai x. Tvla Kuari ^ 

30 All. 1 ; 12 C. W. N. 74 j 9 Bom. All. 116; Varjtran Rangji v. Ghdji 

L. R. 1348. Gokaldas (1881), 5 Bom. 563. 

* Radha Shyam Sircar v. Joy ram * Raj Lukhee DoJ}ea v. Ookool 

Senapati (IsSO), 17 Cab’. 896, Chunder Chowdhry (1869), 13 M. I. A. 

* Bajrangi Singh v. Manokamika 209, at p. 228 ; 3 B. L. R. P. C. 67, 

Bakhah Singh (1907), 35 I. A« 1 ; at p. 63; 12 W. R. P. C. 47, at p. 

30 All. 1 ; 12 C. W. N. 74 ; 9 Bom. 60 ; Radha Shyam Sircar v. Joy Ram 

L. R. 1348; Collector of Maavlipatam Senapati (1890), 17 Calc. 89 >. In a 

X. Cavaly VencataNarrainapah(V^Q\\ Bombay case {Vinayak v. Oovind 

8 M. I. A. 629, at p. 651 ; 2 W. R. P. C. (1900), 25 Bom. 12() ; 2 Bom. L. R. 

61, at p. 64; Srimuty Dtbeah {Rany) 820), where a man died leaving a 

V. Koond Luta (Rany) (1847), 4* widow, a sister, and her son, the Court 

M. I. A. 292 ; Rangappa Naik v. upheld an alienation by the widow 

Kamti Naik (1908), 31 Mad. 366; with the consent of the sister’s son 

Pdu v. Babaji (1909), 34 Bom. 165; on the ground that he was the only 

11 Bom. L. R. 1291; Nobo Kishcre male reversioner, and that his consent 

Sarma Roy v, Hari Nath Sarmu Roy showed the propriety of the sale. 

(1884), 10 Calc. 1102; Brajcmath ® Bajrangi Singh v. Manokamika 
Baiftakh v. Matilal Baieakh (1869), 3 Bakhsh Singh (1907), 35 I. A. 1, at 

B. L. R. O. C. 92 ; Raj Bvllvbh Sen v, j). 16 ; 30 All. 1, at p. 21 ; 12 C. W. 

Oomesh Chunder Rooz (18 8), 5 Calc. N. 74, at p. 83 ; 9 Bom. L. R. 1348. 

44 ; 3 C. L. R. 384 ; Vinayak Vifhal ® Raj Lukhee Dahea v. GokooL 

Bhange v. Oovind Venkatesh Kvlkami Chunder Chowdhry (1869), 13 M. I. A. 
(1900), 26 Bom. 129 ; 2 Bom. L. R. 209, at p. 228 ; 3 B. L. R. P. C. 57, at 

820; Kiahen Geer {Mohunt) v. Busgeel p. 63 ; 12 W. R. P. C. 47, at p. 50 ; 

Roy (1870), 14 W. R. C. R. 379; Varjivan Rangji v, Ohdji Gokaldae 

Trilochun Chuckerbutty v. Umesh (1881), 5 Bom. 563, at p. 571 ; Ftnayal; 

Chunder Lahiri (1880), 7 C. L. R. 67 ; v. Oovind (1900), 26 Bom. 129, at p. 

Kali Kialore Pal v. Abdul Karim 139; 2 Bom. L. R. 820. In Ram 

(1897), 2 C- W. N. 132; Radha Mua^ Kriahna Kuppuawemi v. Triptiraibai 

aamiit) v. Kour {Musaamui), W. R. (.^911), 13 Bom. L. R. 940, it was held 

1864, C. R. 148. See also oases col-* that the consent of the nearest rever- 

lected in Norton’s Leading Cases, pp. sioner did not validate an cdicnation. 
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be a restricted owner, both her consent and that of subsequent 
reversioners would be necessarj . 

The consent of a female reversioner, who would in turn become a 
restricted owner, is not sufficient. ^ It might, it is submitted, be some 
evidence to corroborate other evidence of necessity. 

There was a controversy as to the basis upon which the right of the 
widow to sell with the consent of the reversioners rested. The High Court 
of Bengal favoured the view that the consent derived its force from the 
power supposed to reside in a widow of accelerating by the surrender of 
her own interest the interests of the reversioners.® The other view w^as 
that the consent of the persons interested to oppose the transaction evi- 
denced its propriety, if not its actual necessity.® There can be no doubt 
that such consent is very strong evidence of necessity, and also that such 
reversioners, either immediate or subsequent, as consented to the alienation 
will be estopped from disputing it.* 

The form of consent is immaterial. 

Cousen^ may take the form of signature or attestation of the document,® 
and sometimes subsequent acquiescence may imply consent, as for instance 
by the receipt of rent from the holder of a tenure created by the widow.® 

The consent to be of any effect must be given with full knowledge 
of the circumstances and of the effect of the transaction ^d with an 
intelhgent intention to consent to such effect.’ It must be free from any 
defect, such as fraud or mistake, which would vitiate a contrSict. It must 
be given in good faith, and not for an mdirect purpose.® 

Consent by a purdahnashin lady requires the strictest possible proof 


* Ooolab Sing (Kooer) v. Boo 

Kmun Sing (1871), 14 M. 1. A. 
176 ; 10 B, L. R. 1 ; Beptn Bekari 
Kundu V. Durga Charan Banerji 
(1908), 36 Calc. 1086 ; 12 C. W. N. 
-914. See Akkineri Sreeramulu v. 
MvUapfudi Ramayya (1902), 26 

Mad. 731. There is authonty in 
Bombay that even where the female 
reversioner would on succession take 
an absolute estate her consent would 
not be sufficient, Varjimn v. Ohelji 
(1881), 6 Bom. 663 ; approved of in 
Vimyak v. Chvind (1900), 25 Bom. 
129, at pp. 134, 136 ; 2 Bom. L. R, 820. 

* Post, pp, 471, 472. 

® Vinayak v. Oovind tl900), 25 
Bom. 129, at p. 133 ; 2 Bom. L. B. 
820; Piku V. Babajt (1909), 34 Bom. 
166; 11 Bom. L. R. 1291. See 
Madhub Chmder Eajrah v. Gobind 
Ohmder Ban&jw (1868), 9 W. R. 
a R. 3 0. 


® Indian Evidence Act (1. of 1872), 
8. 116; Oopaul Chunder Manna v. 
Gour Monee Dosaee (1866), 6 W. R. 
C. R. 62 ; post, p. 487. 

® Mvteeoollah {Sheikh) v. Badha- 
binode Miamr, Ben. S. B. A. 1866, 
p. 696. As to the effect of an 
attestation, see Abhoy Chum Ghost 
V. AtUmnom Dassee (1898), 13 

C. W. N. 931. 

® Moheah Chunder Bose v- Vgra 
Kant Banefjee (1876), 24 W. R. C. R. 
127. 

’ Sham Sunder Lai V. Achhan Eun^ 
war (1898), 25 I. A. 183, at p. 189; 
21 All. 71, at p. 80; 2 C. W. N. 
729, at p. 733. 

® Kokmdaya Shdagan v. Veda* 
mutJm ShdUtgan (1896), 19 Mad. 337, 
where the transfer was made for the 
purpose of defeating the claims of a 
sub^uent levexsioner, 
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that fihe was fully aware of the oiroumstances and of her rights, and that 
no advantage was taken of her position.^ 

Hie mere omission to object, or to take steps to have the transaction 
set aside, does not amount to consent. 

A sale which has been rendered effective by the necessary consent 
cannot be questioned by any reversioner subsequently born ‘ or adopted.^ 

The assent of the reversioner does not affect other reversioners where 
the widow does not purport to deal with anything beyond her own 
interest.^ 

A reversioner cannot delegate to his executor the option of assenting Mortgage, 
to the sale.^ 

There is authority that the consent of the reversioner does 
not of itself validate a mortgage.® 

This view was based upon the ground that a sale by consent of the 
reversioners operates as a surrender of her interest by the widow, but as 
on such surrender an arrangement by which a part of the property can be 
transferred to some one else is vahd,^ it is submitted that a mortgage 
ivith such consent is vahd. 

It is clear that the circumstances may create an estoppel binding on 
the actual parties to the transaction, and that the assent of the reversioners 
would be cogent evidence of the necessity.® 

Even ■v«th the consent of the reversioneis a gift by the Gift, 
restricted o^er to any one but the next reversioners is invalid.* 

A reversioner who consented may be estopped from disputing the gift.^** 

A widow, or other female with a restricted estate, can Surrender of 
surrender her whole estate “ in the whole property or (it is e^ate. 


^ See Bhagwai Dayal Singh (Raja 
Rad) Debt Dayal Sdhu (1908), 
35 1. A. 48; 35 Calc. 420; 12 G. 
W. N. 393 ; 10 Bom. L. R. 230 ; and 
cases cited in Ameer Ali and Wood- 
roffe’s Indian Evidence Act (Leof 
1872) notes to s. Ill impost, p. 490. 

‘ Vinayak Vithed Bkange v. Oovind 
Venkatesh Kutkami (1900), 25 Bom. 
129; 1 Bom. L. R. 820. 

• Raj Kristo Roy v. Kishoree 
Mohan Mojoomdar (1865), 3 W. R. 
0. R. 14 ; ante, pp. 192, 193. 

^ Rup Narain v. Gopdl Devi Mus- 
sammii) (1909), 86 I. A. 103; 36 
Oalo. 780 ; 13 0. W. N. 920 ; 11 Bom. 
L. R. 833. See Jitoan Singh v. Misrt 
Lai (1895), 23 I. A. 1 ; 18 AU. 146. 

® Mayea v. Harendra Narain (1904), 
31 Calc. 698. 

® Hari Kimn Bhagat v. Bajrang 


Sahai Stngh (1909), 13 C. W. N. 544, 
at p. 548. 

’ Podff p. 472. 

* Ante, p. 470. 

* Bakhtawar v. Bhagwana (1910), 
32 All. 176; Ramphal Rai v. Tida 
Kuari (1883), 6 All. 116. 

^0 Bakhtawir v. Bhagwana (1910), 
32 All. 176. 

A disclaimer may have the same 
effect as a surrender, see Rujoneekant 
Milter v. Premchand Bose (1862), 
Marsh. 241 ; 1 Hay, 518. 

Rangappa Naik v. Kamti Naik 
(1908), 31 Mad. 366, at pp. 369, 370 ; 
BeharikU v. MadhoM Ahir Oyawal 
(1891), 19 L A. 30. at p, 32 ; 19 Oalo. 
236, at p. 241. 

Beharilal v. Madholal Ahiir Qya- 
wd (1891), 19 L A. 38 ; 19 Gate. 236. 
(The observations of the Judicial 
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submitted) in a portion thereof ^ to the then next reversioners, 
whose estate is thereby accelerated and who obtain thereby 
as full a title as if they had taken directly from the last full 
owner.* 

She can surrender to a female reversioner.® She cannot surrender to 
some only of the next reversioners.^ 

A surrender to subsequent reversioners with the consent of the imme- 
diate reversioners has been held to be valid.® 


The surrender is not effectual if it imposes on the rever- 
sioners obhgations, which would not have existed if the property 
had devolved on them by inheritance.® * 


All arrangement which, besides a surrender of the whole estate, 
includes an absolute gift of half to the widow is entirely ineffectual so far 
as such half is concerned,'^ but there is nothing to prevent an arrangement 
for the widow's maintenance on a surrender by her,® or an arrangement by 
which a part of the property is transferred to some one else.® 


Committee in that case dispose, it is 
submitted, of the vie\^s entertained 
in Dvli Singh v. Sundar Singh (1892), 
14 All. 377, and Madan Mohan v. 
Fnran Mai (1884), 6 All. 288); 
Annada Kumar Boy v. Indra Bhusan 
Mukhopadhya (1907), 12 C. W N. 
49 ; Hemchunder Sanyal v. Samnmoyi 
Debi (1894), 22 Calc. 453 ; Hunsraj v. 
Monghtbai (Bai) (1905), 7 Bom. "L. R. 
622. See Baj Kishoit Dvrga 
Charan Lai (1906), 29 All. 71 ; Nobo 
Kishore Sarma Boy v, Han Nath 
Sarma Boy (1884), 10 Calc. 1102; 
Noferdoss Boy v. Modhu Soondari 
Burmonia (1880), 6 Calc. 732 ; 5 

C. L. R. 651 ; Jadumani Debi (Sri- 
mati) V. Saroda Prosunno Mookerjea 
(1856), 1 Boul. 120 ; Shama Soonduree 

V. Shurut Chunder Dutt (1867), 8 

W. R. C. R. 600 ; Marvdamathu 
Nadan v. Srinitfoda PiUai (1896), 2 
Mad. 128, at p. 133. For older cases 
see Norton’s Leading Cases, pp. 627, 
628. 

^ Kanuram Ddb v. Kashi Chandra 
Sharmof Chowdhuri (1909), 14 

C. W. N. 226. See an/e, p. 468, note 
9. The Madras Court takes a differ- 
ent view, see Bangappi Naik v. Kamti 
Naik (1908), 31 Mad. 366, at p. 370. 

® Cunga Pershad Kur v. Shumb- 
Aoonath Bummn (1874), 22 W. R. C. 
R. 393. 


® Bhupal Bam v. Lachma Kuar 
(1888), 11 All. 263. See Udhar 
Singh V. Banee Koonwer (Muasumat) 
(1866), 1 Agra, 234 : Bup Bam v. 
Bewati (Muaammat) "(1910), 32 All. 
682. c 

Hem Chunder Sanyal v. Sarna- 
mayi Debi (1894), 22 Calc. 366. See 
Arniada Kuma/r Boy v. Indra Bhusan 
Mukhopadhya (1907), 12 C. W. N. 
49. 

® Protap Chundef Boy Chowdhry 
V. Joy Monte Dabee Chowdhrain 
(Sreemuity) (1864), 1 W. R. C. R. 98. 

® Sriramvlu Naidu v, Andalammal 
(1906), 30 Mad. 146. 

’ Hem Chunder Sanyal v. Sarna- 
tnayi DM (1894), 22 Calc. 354 ; 
Kfnuram Ddb v. Kashi Chandra 
Sharma Chovjdhuri (1909), 14 

C. W. N. 226. See, however, per 
Sankaran-Nair, J., in Challa Subbiah 
Sastri v. Palury Pattabhiramayya 
(1908), 31 Mad. 446, at p. 460. In a 
similar case the transaction*' was 
upheld on the ground that the rever- 
sioners were estopped, Bangappa Naik 
V. KanUi Naik (1908), 31 Mad. 366. 

^ Kundee Lall (LaUa) v. Kalee 
Pershad (LaUa) (1874), 22 W. R. C. R. 
307. 

® ChaUa Subbiah Sastri v. Palury 
Pattabhiramayya (1908), 31 Mad* 

446 . 
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Where the widow or other female owner has abandoned all worldly Abandonment 
affairs the estate of the reversioners may be expedited.^ 


The powers of a Hindu widow, or other restricted heir, who Pcpm under 
takes under a will, depend upon the terms of the will.® 


If the will merely confers the interest which the law would give her as 
heiress, the general law would apply. 

Where a widow or other restricted female owner has obtained Powo« given 
special powers from a Court under the provisions of an Act ^ 
of the Legislature, her power to deal with the property is 

derived from the order of the Court.® 

• 

If she has obtained letters of administration her powers are those ot 
an administratrix.^ 

If she obtains permission to alienate under s. 90 of the Probate and 
Administration Act,* she can confer an absolute title irrespective of 
necessity or of the consent of the reversioners.® 

There is a difference of opinion as to whether the reversioners Debts not 
are responsible for debts incurred by a widow from legal p^SpSty?" 
necessity, but in respect of which no document charging the 
property beyond the widow’s lifetime has been executed by 
the widow. 

• 

There can be no reasonable d^ubt that reasonable trade debts in respect 
of a family business are payable out of the trade assets whether they are 
secured or not.’ 

The difficulty arises in cases where they were not incurred in respect of 
such business. The Allahabad High Court has declined to hold the 
reversioners responsible.® The Madras High Court,® and a Full Bench of 
the Calcutta High Court have held them responsible. A recent decision 
of the Calcutta High Court has adopted the contrary view,^^ but the Full 
Bench cas& does not appear to have been cited. 


^ See Hafzoonisaa Begum v, Bad- 
habinode Miaaer, Ben. S. D. A. 1^6, 
p. 596. 

* Chundermoney Doaaee v. Hurry 
Doaa Muter (1880), 6 C. L. R. 
667. 

® See Bhugwan Doaa v. Luchmee 
Narain (1866), 2 W. R. M. A. 19. 

® Loganada Mudali v. Ramaavami 
(1863), 1 Mad. H. C. 384. 

* Act V. of 1881. 

® Kamihya Nath Mukerjee v. Hari 
Churn Sen (1899), 26 Calc, 607. 

’ 8akr(d>ai Nathvbai v. Maganlal 
Mvkhand (1901), 26 Bom. 206; 3 
Bom. L. R. 738. 

® Dhiraj Singh v. Manga Ram 


(1897), 19 All. 300 ; Shtamanand v. 
Har Lai (1896), 18 All. 471. See 
Kallu V. Faiyaz Ali Khan (1908), 30 
AU. 394. 

• Regella Jogayya v. Nimuahdkavi 
Venkataratnamma (1910), 33 Mad. 
492 ; Veerdbhadra Aiyan v. Marudaga 
Nachiar (1910), 34 Mad. 188. 

Hurry Mohun Rai v. Ooneah 
Chunder Doaa (1884), 10 Calc. 823; 
Ramcoomar Mitter v. Ichamoyi Daai 
(1880), 6 Calc. 36 ; 6 C. L. R. 429. 

Oirihala Daaai v. Srinath Chandra 
Stngh (1908), 12 C. W. N. 769. Of. 
Proaunno Kumar Nandi v. Vmedvr 
Raja Chowdhry (1906), 13 C. W. N. 
363. 
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In one ease the Bombay High Court exempted the reversioners,^ but 
in a recent ease a Pull Bench of the same Court considered that they are 
bound,® 

It is submitted that ordinarily reversioners are not responsible. A 
manager cannot bind the coparcenei^s, or a minor owner personally,® 
although he may bind them by a mortgage or sale. Why should a widow 
be in a different position ? 

If credit be given to the estate, the creditors would generally insist 
upon security. Ordinarily it is to the present holder— the widow, to 
whom the creditors look for payment. 

Disposal by A woman cannot (even, it is submitted, with the consent 
^ * of the reversioners) by will dispose of the property in which she 

has only a restricted interest.^ 

Proceedings A widow or other female restricted owner fully represents 
estate in legal or other proceedings with reference thereto. 

representing 

Where a decree has been made against the last full owner, it can bo 
executed Against the female holder as representing the estate.® 

When a suit is pendmg against a Hindu defendant at the time of his 
death intestate, his heir, even though she be a female, should be put in his 
place in such suit, but her liability is limited to the assets which come to 
her hands. c 

When the decree is against the representative of a dece|ised person, a 
purchaser at a sale in execution of the decree is bound to satisfy himself 
that the party sued as the representaliye of the deceased is his legal 
representative.® 

If the widow does not represent the estate nothing passes by the sale,*' 
unless the persons in whom the estate was vested are substantially repre- 
sented by the wudow.® 


^ Oadgeppa Desai v. Apaji Jivanrao 
(1879), 3 Bom. 237. 

® Sakrdbhai Nathvbhai v. MagarUal 
Miikhand (1901), 26 Bom. 206; 3 
Bom. L. K. 738. 

* Waghda Rajsanji v. Maslvdin 
{Shekh) (1887), 14 1. A 89 ; 11 Bom. 
661 ; Indwr Chunder Singh v. Badha- 
kiahna Qhoae (1892), 19 1. A. 90 ; 19 
Calc. 607 ; Banmal 8ingj% {Maharana 
Shri) V. VadOol Vakhtdehand (1894), 
20 61 ; Swendra Nath Saarkar 

V. AUd Chmdta Boy (1907), 34 <^c. 
892. 

® Odbnrdhmn Nath v. Onoop Roy 
(1865), 8 W. B. 0. B. 105. 

® Natha Hart v. Jamni (1871), 8 
Bom. & C. A C. 37 ; Bari VydiwM^ 
thayyan v. MmtMhd Awmtd (1882), 
6 Mad. 6. 


® Natha Hart v. Jamm (1871), 8 
Bom. H. C. A. C. 37, at pp. 41, 42. 

^ Stva Bhagiam v. Palani Padiaeki 
(1882), 4 Mad. 401 ; Bamaaami Chetti 
V. ^aluckai Tevar (1876), 8 Mad. H. C. 
186; JathaNaiky, Venhtapa 
5 Bom. 14 ; Akdba Dada v. Sakharam 
(1886), 9 Bom. 429; BtManna v. 
Venkatahriahnan (1888), 11 Mad. 408 ; 
AhtJemome Ddbae v. Banee Mftdkub 
Chueherbutly (1878), 4 Calc. 677; 3 
C, L. B. 473. 

® There are cases where a widow 
is put on the record as representing 
her minor sons. In those oases the 
question is what is actually sold ; see 
Achvd V. Manjmadh (1896), 21 Bom. 
539, and oases cited in Trevelyan’s 
of MinorSi” 3rd ed., p. 337, 

note 7. 
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As she represents the estate the widow or other female Suit to noorar 
^ , property* 

restricted owner is the person who should sue for such portion 
of the estate as is in the hands of others. 

If she neglect to sue, apparently the immediate reversioner, and failing 
him, a subsequent reversioner, can sue.^ 

The reversioners are bound by a decree fairly obtained in when decree 
a suit against a female restricted owner, as representing theS^^^^’^* 
estate, “ unless it could be shown that there had not been 
a fair trial of the right in that suit — or in other words, unless 
that decree could have been successfully impeached on some 
special ground, it would have been an effectual bar to any new 
suit ... by any person claiming in succession to the widow.* 

A decision in a suit by or against the limited heir not as representing 
the estate, but on matters personal to her, does not bind the reversioners.’^ 

For example they are not liable for a vrongful .act committed by her.^ 

In some cases where she has acted for the benefit of the estate, the estate 
may be liable for mesne profits. ^ 

It is the duty of the widow to protect the estate, and if she collusively 
allow Judgmeut to be given and execution to be taken out, the sale will be 
set aside. ^ 

The Allaha1>ad High Court has held that the reversioners can only be Cbmpromise. 
bound by decree made after a fulf contest in a honA fide litigation, and are 
not bound by a oomjH'oinise, even though it be followed by a decree.^ 

There might be a oompromise based upon legal necessity. It is only 


^ See Joy Moomdh Kooer v. BvMeo 
Singh (1874), 21 W, R. C. R. 444; 
Chunder Koomar Oangooly v. Baj 
KUhen Banjeree (1870), 14 W. R. C, R. 
322. 

* Katama Natchiar v. BajcJi of 
Shivagunga (1863), 9 M. 1. A. 643, at 
p. 608 ; 2 W- R. P* C. ,31, at p. 37 ; 
Partah Narain Singh v. TrilokincUh 
Singh (1884), 11 1. A. 107 ; 11 Calc. 
186 ; Hurrinath CheOterjee v. Mothoor 
Mohun Qoswami (Mohutd) (1893), 20 
1. A. 183 ; 21 Calc. 8 ; Madan Mohan 
Lai V. AMforyar Khan (1905), 28 All. 
241 ; Banumm Prasad Singh v. 
Bhagauii Prasad (1897), 19 All. 367, 
at p. 371 ; SoichU v. Budhw Kuar 
(1880), 8 AIL 429 ; Nand Kumar r, 
Badha Kuari (1876), 1 AIL 282. 

* Braja Lai Sen v. Jiban Krishna 
Boy (1898), 26 Calc. 285. 

* See Sadam Koer v. Bamgabind 


•Singh (1911). 16 C. W. N. 837. 

‘ Lalji Sahay v. Ooberdhone Jha 
(1909), 15 C. W. N. 859, note. 

® Parekh Banchor v. VeJehat {Bai) 
(1886), 11 Bom. 119; see that case 
as to the law of hmitation. 

’ Mahadei v. Baldeo (1907), 30 AU. 
75 ; Qobind Krishna Naram v. Khunni 
Lai (1907), 29 All. 487 (reversed on 
appeal, see post, p. 476 note 5) • Sard 
Kumar v. Deo Saran (1886), 8 AIL 
365 ; Bam Sarup v. Bam Dei (1906). 
29 All. 239. See Sheo Narain Singh 
V. Khurgo Koerry (1882), 10 C. L. R. 
337, In Jeram Laljee v. Veerbai 
(1905), 5 Bom. L. R. 885, the Court 
said : ** I think that in the absence 
of authority to the contrary, it 
would be unsafe to treat anything 
short of a decree in a suit contested 
to the end as coming within the 
ruling in the Shiva Oanga case.^^ 
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then, it is submitted, that such a compromise, -as is tantamount to an 
alienation, is valid 

In Madras ^ the Court has held that the widow as representing the 
estate is not bound to raise any defence in the case, when she is satisfied 
that the debt was really due. 

In Bengal it has been held ‘ that a widow, as representative of the 
entire estate in the litigation has the same control with respect to com- 
promise as she has with respect to the assertion of rights and vath respect 
to appeal against an adverse decision. It is, of course, possible that the 
trust thus reposed in the widow may be abused without detection, as may 
the very large discretion which, as the law now stands, she undoubtedly 
possesses in other matters ; but, on the whole, wo think it will be found 
most favourable for the heirs that she should have the power of making 
an honest compromise at ©very stage of the proceedings.” 

It is, it is submitted, clear that a compromise which amounts to an 
alienation without necessity, or is otherwise distinctly disadvantageous 
to the reversioners,® or is made by the restricted heir for her own personal 
advantage only,* would not bind them, and would be treated as an aliena- 
tion. Where the compromise amounts to a bond fide settlement of dis- 
putes, it 4ill be upheld.® 

A compromise which affects only her personal rights is unimpeachable. 

Parties to suit. It may be sometimes safer to make the next reversioners parties to a 

suit in order to bind them,® but the widow fully represents the estate, and 
the rights of subsequent reversioners will not be affected J)y the inclusion 
of the immediate reversioners in the suit. In Srinaih Dcui v. Hari Pada 
Mi tier, Jenkins, J., drew a distinction between cases in w^ch the charge 
was created by the widow and those fh which it was not created by her. 
There is, it is submitted, no ground for this distinction. There is no 
reason why next reversioners any more than subsequent reversioners 
should be made parties. 

Costs of suit. The estate is liable for the costs of a suit brought against the widow 
and defended by her on account of the estate.® It may also be liable 
for the costs of an unsuccessful suit brought by her as representing the 
estate.® 

SaJeinexecu- A Sale in execution of a decree, made against a widow or 

tion of decree. 

^ Svhbammal v. Am^daiyammal Krishna Narain (Kurtwar) (1911), 

(1906), 30 Mad. 3 ; Lakminaraya v. 38 I. A. 87 ; 23 All. 356 ; 16 C. W. N, 

Venkayya (1907), 17 Mad. L. J. 160. 645; 13 Bom. L. R. 427. The test 

* Tarini Charan Oanguli v. TTof- to apply to the transaction is whether 

son (1869), 3 B. L. R. A. C. 437, at the alleged alienee derives title^ from 

pp. 444, 446 ; 12 W. R. C. R. 413, at the restricted owner. Ibid. 

p. 417. • See Mayne’s “ Hindu Law,” 7th 

* l-ndro Kooer (Mu^samut) v. ed., p. 883, note (y). 

Abdod Burkat {Shaikh) (1870), 14 ’ (1899), 3 C. W. N. 637. 

W. R. C. R. 146. See Kamhinayani * Chunder Coomar Boy v. Chnesh 

Tinmaji v. Kamhinayani Svbbaraju Chunder Doss (1886), 13 Calc. 288. 
(1910), 33 Mad. 473. ® Bamkishme Chvokeiidyutiy v. Kdly 

* See Ifnrit Konumr v. Boop Narain Kanto Chuck&rhuUy (1880), 6 Calc. 

Singh (1880), 6 C. L. R. 76. 479 ; 8 C. L. R. 1. 

* See Khunni Lai {Lala) v. Oobind 
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other female restricted owner and enforcing merely a personal 
claim, will only transfer the life interest of the widow.*- 

This, it is submitted,^ applies also when the decree is for a debt incurred 
on the personal security of the widow, although such debt may have been 
incurred for legal necessity.* 

A sale in execution of a decree made against ihe restricted 
owner as representing the estate, will bind the estate if the 
whole interest be sold, and the debt upon which the decree 
was based was one which would have bound the reversion, 
either as being a -debt of the last male owner, or as being a 
debt in respect of a transaction by which she could, and did 
bind the estate.^ Otherwise her interest alone is affected by 
the sale.® 


The question frequently arises as to whether on the proceedings the 
whole interest passes.* In execution proceedings the Court will look at 
the substance of the transaction, and will not bo disposed to set aside an 
execution upon mere technical grounds when they find that it is sub- 
stantially right.” ^ 

This question depends upon the nature of the interest sold ® and the 


^ Nugender Chunder Qhose v. Ka- 
minee Doaaee (^teemvJity) (1867), 11 
M. I. A. 241 ; 8 W. R. P. C. 17^ 
Braja Lai Sen v. Jiban Krishna Boy 
(1808), 26 Calc. 285; see Mohtma 
ChuTuler Boy Chovodhuri v, Gouri Naih 
Bey Chowdhuri (1897), 2 C. W, N. 162 ; 
Jugol Kishore v. Jotindromohun Tagore 
{Maharajah) (1884), 11 I. A. 66; 10 
Calc. 985 ; Nararia Maiya v. Vtisieva 
Karanla (1893), 17 Mad. 208 ; Baijun 
Dodbey v. Brij Shook u?i Lall Aumsti 
(1876), 2 I. A. 275; 1 (^Ic. 133; 24 
W. R. C. R. 306 ; Mo?nma Chunder 
Boy Choindhry v. Bam Kishofe 
Acharjee Chowdhry (1875), 16 B. L. R. 
142; 23 W. R. C. R. 174; Kisto 
Moyee Baasee v, Proaun'no Narain 
Chowdhry (1866), 6 W. R. C. R. 304 ; 
Kristo Cklbind Majumdar v. Hem 
Chunder Chowdhry (1889), 16 Calc. 
511 ; Bam Shetouk Boy v. Sheo 
Odbind Sahoo (1867), 8 W. R. C. R. 
516 ; Badha Mohun Mundul v. Soshx 
Bhoosun Bisvocw (1878), 3 C. L. R. 
530. 

> See an^e, p. 473. 

* KMu V. Baiyaz AU Khan (1008), 
30 All. 394. 


* Jugol Kishore v. Jotindro Mohun 
Tagore {Maharajah) (1884), 11 1. A. 
66 ; 10 Calc. 985. 

^ Banjit Singh (Baja) v. Bam Chan- 
dra Mookerjee (isOO), 4 C. AV. N. 
415. 

* See Baroda Kanta Chaitopadhya 
▼. Jatindra Narain Boy (1895), 22 
Calc. 974. 

^ Bissessur LaU Sahoo v. Luch~ 
messur Singh {Maharajah) (1876), 6 
1. A. 233, at p. 238 ; 5 C. L. R. 477. 
at p. 481 ; General Matiager of the 
Baj Burhhunga v. Bamapui Sing 
{MaharajcJi Coomar), 14 M. 1. A. 606 ; 
10 B. L. R. 294; 17 W. R. C. R. 
469 ; lahan Chunder Mitter v. Bukah 
Ali Soudagur (1863), Marshall, 614 ; 
W. R. F. B. R. 199. 

* The mere fact that the right, 
title, and interest of the widow is 
being sold does not preclude the 
Court from ascertaining from the 
judgment or proceedings what was 
actu.3Jly sold ; Jugol Kishore v. 
Jotindro Mohun Tagore (Maharajah) 
(1884), 11 I. A. 66; 10 Calc. 985; 
General Manager of Baj Burhhunga 
V, Bamapul Sing (MaharajahkCoomar) 



478 


ABBBABB 07 BBVBNTTE. 


fOHAP. XV. 


Sale for 
arrears of 
Revenue. 


tenns of the decree in execution.^ In order to ascertain what passed hy 
the sale, the Court may look at the judgment,^ or the pleadings,^ or the 
proceedings or decree.* 

In the case of a sale in execution of a decree made on a mortgage and 
executed by a widow the question as to whether more than the widow’s 
personal interest passed depends also upon whether there was necessity 
for the mortgage.® 

Where property is sold to satisfy several decrees, some of which bind the 
estate, the Court will not interfere with the possession of the purchaser.® 

An execution sale in satisfaction of debts contracted by the widow' 
and the next reversioner has not the effect of a sale by her and that 
reversioner.’ 

In a sale for arrears of Government revenue payable in 
respect of the share of an estate in the possession of an Hindu 
female restricted owner, the whole interest passes.® 

As to a sale for arrears of rent, see Choiodhry Zuhoorid Hvq v. Oooroo 
Chum Boy (1871), 16 W. R. C. R. 329 ; Raja Ram Banerjee v. Sonatun Roy 
(1876), 23 W. R. C. R. 404 ; Braja Lai Sen v. Jihan Krishna Roy (1898), 
26 Calc. 285. 


(1872), 14 M. I. A. 606 ; 10 B. L. R. 
294 ; 17 W. R. C. R. 469 ; and see 
cases, ante, p. 477, note 7. 

^ Ram Lai Shoohool v. Akhoy 
Charan Miiter (1903), 7 C. W. N. 619. 

* Jugol Ktshore v. Jotindro Mohun 
Tagore {Maharajah) (1884), 11 1. A. 
66 ; 10 Calc. 986. 

* Srinath Das v. Bari Pada Mitter 
(1899), 3 a W. N. 637. 

* Zuhoorul Huq {Chowdhry) v. 
Oooroo Churn Roy (1871), 16 W. R. 
C. R. 329. 

* Bisiobehart Sahoy v. Biajnath 


Prasad (Lala) (1871), 7 B. L. R. 213 ; 
16 W. R. C. R. 49. , 

® Debendro Naratn Roy (Rajah) v. 
Chundernath Roy ((jooimr) (1873), 
2^ W. R. C. R. 30. 

’ Mohima Chunder Roy Chowdhurt 
V. Oouri Nath Dey Chowdhuri (1897), 
2 C. W. N. 162. See ante, pp. 468, 469. 

« Debi Das Chowdhuri v. Bipro 
Charan Ohonal (1895), 22 Calc. 641 ; 
Banalala Daai v. Monmotha Nath 
Ooswami (1907), 11 C. W. N. 821 ; 
Act XI. of 1859 (Revenue Sale law), 
8. 54. 
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Until the expiration of the estate of the widow or other irnweat of 
restricted female heir, ix. on her death (or possibly on her 
abandoning all interests in worldly affairs ^), it is impossible 
to ascertain who will succeed to the property. 


“ The succession does not open to the heirs of the husband until the 
termination of the widow’s estate. Upon the termination of that estate 
the property descends to those who would have been the heirs of the 
husband if he had lived up to and died at the moment of her death.** ‘ 


During the lifetime of the widow or other limited heir the 
interest of p* reversioner is not vested. It amounts merely to 
a ‘‘ spes suosessionis.'' ® 

“ None of these reversioners, shaking strictly, can be said individually 
to possess any certain or tangible interest in the reversion ; for the person 
who will get it is only he who shall actually survive the qualified proprietor 
and who shall occupy at her death the position of heir to the last full 
owner, and who that will be it is of course impossible to say.” * 

A reversioner cannot sue for a mere declaration of his right to 
succeed.® 

He has not an interest entitling him to redeem, during the lifetime of 
the widow, property mortgaged by the widow’s husband.® 

The intei^est of the reversioner is incapable of being transferred,’ or 


^ Ante, p, 345. 

■ Moniram KoUia v, Kerry Koli- 
tony (1880), 7 I. A. 115, at p. 154 j 
6 Calc. 776, at pp. 789, 790; 6 

0. L. B. 322, at pp. 332, 333. 

® Gases poei, note 7. 

® Chiruvolu Punnamma v. Chiru- 
volu Perrazu (1906), 29 Mad. 390, at 
p. 391, 

® Kathama Naichiar v. Dorruinga 
Tever (1876), 2 I. A. 169 ; 16 B. L. R. 
83 ; 23 W. B. C. B. 314. See SpeciBo 
Belief Act (I. of 1877), s. 42 ; Bhama 
Swndv/r^ Chowdkr&in v. Jumoowz 
Ohowdkrain (1876), 24 W. B. a R, 


86, explaining Brtnda Dabee Chow- 
dkratn v. Pearee Lall Chowdhiry 
(1868), 9 W. B. C. R. 460. 

* jRam Chandar v, Kallu (1908), 30 
AIL 497 ; Transfer of Property Aot 
(IV. of 1882), s. 91. 

’ Transfer of Property Act (IV. of 
1882), s. 6 (a) ; Mwthuve&ru Mudcdiar 
V. VythUinga Mndaliar (1908), 32 
Mad. 206 ; Manickam PiUai v. Rama- 
Unga PiUai (1905), 29 Mad. 120; 
Chiruvolu Punnamma v. Chinmba 
Perrazu (1906), 29 Mad. 390, at p. 
399 4 Hargawan Mayan v. BaijiMih 
Dae (1909), 32 All. 88; JagmmMh ▼. 
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of being renounced,^ or of being attached in execution of a decree.^ In 
case of his insolvency it does not vest in the Official Assignee or other 
assignee in insolvency.^ 

An agreement to divide the reversion when it should fall in» creates no 
vested right, but only a right to claim specific performance.^ 

A compromise between the reversioner and 4>he widow acknowledging 
the right of the widow under a will is within the competence of the rever- 
sioners,* but they cannot bind subsequent reversioners by any com- 
promise of their rights.* 

Where there are several reversioners entitled successively 
to succeed to an estate held for life by a widow or other restricted 
owner, no one of such reversioners can be held to claim through 
or derive his title from another reversioner, even if that other 
happens to be his father, but each derives his title from the 
last full owner.’ 


They dd not derive their title from the restricted owner.® 

There is no privity of estate between one reversioner and another as 
such, and consequently an a»ct or omission by one reversioner, except 
so far as he can consent to an alienation by the limited female owner,® 
cannot bind other reversioners, whether or not they happen to be his 
heirs. 


Dibho (1908), 31 AU. 53; Nund 
Ktahore Lai v. Kanee Bam Teimry 
<1902), 29 Calc. 355; 6 C. W. N. 
395, in which it was held that Sham 
Sunder Lall v. Achhan Kunwar (1898), 
26 I. A. 183 ; 21 All. 71 ; 2 C. W. N. 
729 (S. C. in Court below, Achhan 
Kunwar v. Thakur Das (1895), 17 
AIL 125), overruled Brahmadeo Nara^ 
yan v. Harjan Singh (1898), 25 Calc. 
778. See DodlicJtand v. Birj Bhookun 
Lai Awasti (1880), 10 C. L. B. 61, at 
p. 65 ; 6 C. L. R. 628, at p. 538 ; 
Kanti Chandra Mukerji v. Ali-i-Nabi 
(1911), 33 AU. 414. 

^ Dhoovjeti Svbhayya v. Dhoorjeti 
Venkayya (1906), 30 Mad. 201. 

* Code of Civil Procedure (Act V. 
of 1908), s. 60 (m). 

® Ho&u Anaji v. Batnoji Krishnarav 
(1896), 21 Bom. 319. See Insolvency 
(Presi^ncy towns) Act (III. of 1909), 
s. 62 ; l^vinci^ Insolvency Act 
(III. of 1907), a. 2 (e). 

* Pindripohi Sooraparaju v. Pindri- 
polu Veerahhadtudu (1907), 30 Mad. 
486. 


^ picUi PitUiah Chetti v. Varadara* 
jvluCheiii (1908), 31 Mad. 474. 

® See Bam Shankar Lai v. Oanesh 
Prasad (1907), 29 All. 461. As to a 
compromise by reversionerH to im- 
partible estates, see Harpal Singh v. 
Lekhraj Kunwar (1908), 30 AU. 406, 
and cases therein cited. 

’ Oavinda Pillai v. Thayammal 
(1904), 28 Mad. 67 ; BhagwarUa v. 
Sukhi (1899), 22 AU. 33; Abniash 
Chandra Mazumdar v. Harinath 
Shaha (1904), 32 Calc. 62, at p. 71 ; 
9 C. W. N. 26, at p. 31 ; Shib Shankar 
Lai V. Soni Bam (1909), 32 AU. 33, 
at p. 41 ; Chhiddu Singh v. Durga 
Dei (1900), ibid. 382 ; anfe, p. 34;9. 

® Shib Shankar Lai v. Soni Ram 
(1909), 32 AU. 33, at p. 41. 

• Ante, pp. 468, 469. 

See Bahadur Singh v. Mohar 
Singh (1901), 29 I. A. 1; 24 AIL 
94 ; 6 C. W. N. 169 ; 4 Bom. L. R. 
233 ; Oovinda Pillai v. Thayammal 
(1904), 28 Mad. 57. See poaf, p. 485, 
as to the efiect of a de<daratOTy suit 
by a revenioner. 
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An alienation by a restricted owner in excess of her powers 
is voidable by the reversioners. It is not void.^ 

The reversioner may ratify the alienation,^ or he may treat it as a 
nullity.^ It is not necessary for him to sue to set it aside.^ 

Although even an immediate reversioner has no interest 
higher than a hope of succession^® he or she,® if not barred by 
estoppel,’ limitation,® or otherwise, can sue to restrain a 
widow, or other restricted owner, or her assignee,® from com- 
mitting waste,^® or injuring the property ; and in the dis- 
cretion of the Court can obtain a declaration that an aliena- 
tion,^® or any unauthorized act which is injurious to the estate 


or to the reversion, or will be 
the reversioners, is voidable at 
the life of the restricted owner. 


^ Bijoy Oopal Mukerji v. Krishna 
Mahiahi Debt (8rimaU) (1907), 34 
1. A. 87 ; 34 Calc. 329 ; 11 C. W. N. 
424 ; 9 Bom. L. R. 602 ; Kiahori Pal 

V. Bhusai Bhmya {Sheikh) (1909), 14 
C. W. N. 106. 

® Modhu Sudan Singh (Baja) v. 
Rooke (1897), 24 1. A. 164 ; 26 C^c. 
1; 1 C. W. N. 433; Bijoy Oopal 
Mukerji v. Nil Batan Mukerji (1903), 
30 Calc. 990 ; 7 C. W. N. 864; 
S. C. (on appeal) (1907), 34 I. A. 87 ; 
34 Calc. 329; 11 C. W. N. 424; 
9 Bom. L. R. 602 ; Hayes v. Harendra 
Narain (1904), 31 Calc. 698. 

* Bij(yy Oopal Mukerji v. Krishna 
Mahiahi Debi (Srimati) (1907), 34 
I. A. 87 ; 34 Calc. 329 ; 11 C. W. N. 
424 ; 9 Bom. L. R. 602. 

* Harihar Ojha v. Dasarathi MiSra 
(1906), 33 Calc. 257 - 9 C. W. N. 
636. 

* Ante, p. 479. 

* Specific Relief Act (I. of 1877), 
bs. 39, M, illus. (m) ; Oolab Koonwer 
{Musat) V. Shit Sahai (1867), 2 Agra, 
54 ; Ouneah Didt v. LaU Muttee 
Kooer {Muasamul) (1871), 17 W. R. 
C. R. 11. 

^ Ante, p. 471. 

8 Poet, p. 483. 

8 Qobindmani Dae* v. Shandal 
Byaak (1864), B. L. R. F. B. R. 48 ; 

W. R. F. B. R. 165; Kamavadhani 


likely to injure the interests of 
their instance,^® except during 

14 

Venkata Subbaiya v. Joyaa Naraain- 
gappa (1866), 3 Mad. H. C. 116, at 
p. 119. 

See ante, pp. 466, 467. 

Kathama Natchiar v. Doraainga 
Tever (1875), 2 I. A. 169, at p. 191 ; 
16 B. L. R. 83, at p. 119 ; 23 W. R. 
C. R. 314, at p. 322 ; Shurut Chunder 
Sein V. Muthooranath Pvdatick (1867), 
7 W. R. C. R. 303. 

This includes it. division among 
the female members of a family after 
a collusive arbitration. Bam Sarup 
V. Bam Dei (1906), 29 All. 239. It 
includes a mortgage by conditional 
sale [Odtt Narain Singh v. Dhurm 
Mahtoon, W. R. 1864, C. R. 263), or 
any other form of moitgage. As to 
a compromise by the restricted owner, 
see ante, pp. 476, 476. 

Specific Relief Act (I. of 1877), 
s. 42, lUus. (e), Mahomed Shumaool 
Hooda (Moulvie) v. Sheumkram (1874). 

2 I. A. 7 ; 14 B. L. R. 226 ; 22 W. R. 
C. R. 609 ; Isn Dut Koer v. Hansbutti 
Koerain (Muaaumut) ^1883), 10 I. A. 
160 ; 10 Calc. 324 ; 13 C. L. R, 418 , 
Baj Lukhee Dabea v. Ookool Chunder 
Choivdhry (1860), 13 M. I. A. 200; 

3 B. L. R. P. C. 67 ; 12 W. R. P. C. 
47 ; Ooolab Sing (Kooer) v. Kurun 
Sing (Boo) (1871), 14 M. I. A. 176; 


For note see next page. 

2 I 


Alienation by 
female owner. 


/ 


Suit to re- 
strain waste. 
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If the transaction be by a written instrument the Court can order it 
to be delivered up and cancelled.^ 

The reversioner can also, it is submitted, sue to protect the estate from 
any injury, against the happening of which the liihited owner is not taking 
sufficient precautions. 

There must be an injury to the reversion.® Where the widow pur- 
ports only to convey her own interest there is no ground for interference, 
but where the act is an injury to the reversioners the Court will 
interfere.® 

The principle upon which a reversionary heir is allowed to main- 
tain a declaratory suit, although it may turn out in the end that he is not 
the person who actually gets the property, is that otherwise evidence 
regarding the true character of the alienation might disappear and be not 
available when required.” * 

“ The plaintiff would indeed have a right to restrain the widow from 
waste ; but his right to do this arises less from the necessity of protecting 
his own interests than from the function vested by the Hindu law' in the 
next male heir of a person whose estate descends to a female, namely, that 
of protecting the estate. And it is obvious that, if heirs in expectancy 
were debased from suing to protect waste until the succession had actually 
accrued, the waste would, in most oases, be past remedy, and the estate 
irretrievably impaired.” ® 

10 B. L. B. 1 ; Jumoona Daasya W. B. C. B. 49 ; Da^noodur Surmah 
Chowdhrani v. Bamasoemderai Daasya v. Mohee Kant Surrmh (1873), 21 
Choufdhram (1876), 3 1. A. 72 ; 1 W. B. C. B. 54 ; Badha (MuaaarmU) 

Calc. 289 ; 26 W. B. C. B. 235 ; v. Kour {Muaaamut), W. B. 1864, 

Balhhadra v. Bhatoani (1907), 34 C. It. 148. 

Calc. 863 ; 11 C. W. N. 966 ; Hem Afite, p. 460. 

Chunder Sanyal v. Sarnamoyi Dehi ^ Specific Belief Act (I. of 1877), 
•(1894), 22 Calc. 364 ; Chottoo Miaaer s. 39. 

V. Jemah Mtaaer (1880), 6 Calc. 198 ; ® See Sreenarain Milter v. Kiahen 

6 C. L. B. 586 ; Adt Deo Narain Soondory Daaaee (1873), I. A. Sup. 
Singh v. Bukharan Singh (1883), 5 Vol. 149; 11 B. L. B. 171 ; 19 W. B. 
All. 532 ; Upendranarain Myti v. C. B. 133. 

Oopeenath Bera (1883), 9 Calc. 817 ; * See Ram Perahad Chowdry v. 

12 C. L. B. 356 ; Gangayya v. Maha- Jokhoo Boy (1884), 10 Calc. 1003. 
lakahmi (1886), 10 Mad. 90 ; Qopi- Per Mookerjee, J., in Abinaah 

chand v. Svgan Kuar (1886), 8 All. Chandra Mazumdar v. HarinoAh 
646 ; QiA>indmani Daai v. Shamlal Shaha (1904), 32 Calc. 62, at pp. 66, 
Byaak (1864), B. L. B, F. B. B. 48 ; 67 ; 9 C. W. N. 26, at p. 27 ; ChoUoo 

W. B. F. B. B. 166; Oodoy Chand Miaatr v. Jemah Miaaer (1880), 6 

Jha V. Dhun Monee Debia (1865), 3 Calc. 198 ; 6 C. L. B. 588 ; Chiruvoku, 
W. B. C. B. 183 ; Qroae v. Amiria- Punnamtma v. Chtruvolu Perrazu 
mayi Daai (1869), 4 B. L. B. O. C. 1 ; (1906), 29 Mad. 390, at p. 402. See 

12 W. jfo. A. O. J. 13 ; Shetoak Bam Behary LaU Mohurwar v. Madho Loll 
Boy V. Mohammed Shamaul Hoda Shtr Gyawal (1874), 13 B. L. B. 222 ; 
(1869), 3 B. L. B. A. C. 196; 12 21 W. B. C. B. 430. 

W. B. C. R. 26; ChuUwr Narain ® Pranputtee Koer v. Putteh Baha^ 
{LaUa) V. Wooma Koonwaree (Muaaa* door Singh (LaUa) (1863), 2 Hay, 
mvt) S W, R. C. R 273 ; 608, at p. 611; approved of in 

Bieidbehari Sahoy v. Biajnaih Praaad Chummun Mohunt v. Bajendur Saihoo 
{Laia) (1871), 7 B. L. B. 213; 16 (1867), 7 W. B. C. R. 119. 
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The granting of a merely declaratory decree ^ or of an 
injunction * is discretionary. 

Where the reversioner sues to have an alienation made by the widow 
declared to be void except during her life, a strong case of expediency 
must be shown to justify a Court in refusing declaratory relieL^ 

In the exercise of its discretion the Court would refuse to make a 
declaration with regard to a mortgage for a small sum of money which 
might be paid off by the widow in her lifetime.* 

In a case where the widow purported to deal with the property by 
will the Court gave the reversioner a declaratory decree,* but in another 
case where the arrangement was one only to take effect on the widow's 
death the Court deohiked to give a decree.* 

In a declaratory suit by reversioners during the lifetime of the widow 
it is premature to raise the question whether the alienees, having spent 
money upon the property purchased by them from the widow, are entitled 
to compensation.^ 

As to a suit by a reversioner to set aside an adoption, see anfe, pp. 
158-160. 

A suit during the life of a Hindu female by a Hindu, who, 
if the female died at the date of instituting the suit, would be 
entitled to the possession of land, to have an alienation ® of 
such land made by the female declared to be void except for 
her life or until her marriage, is barred unless it be brought 
within twelve years from the date of the alienation.® 

. This does not prevent a suit for possession after the death of the 
widow.^" 


1 Specific Relief Act (I. of 1877), 
s. 42; Sreemrain Mitter v. Kiahen 
SooTidorat Dciasee (1873), 1. A. Sup. 
Vol. 149; 11 B. L. R. 171; 19 
W. R. C. R. 133. The Privy Council 
is reluctant to overrule the disoretipn 
of the lower Courts in granting a 
declaratory decree under s. 42 of 
Act I. of 1877 ; Jaipal Kunwar 
{Thakurain) v. Indar Bahadur Singh 
{Bhaiya) (1904), 31 1. A. 67 • 28 All. 
238 ; 8 C. W. N. 465 ; 6 Bom. L. R. 
495 ; SaduJt Alt Khan v. Ahdool 
Qunneh (Khajth), 1. A. Sup. Vol. 165 ; 
11 B. L. R. 203. As to interference 
with the discretion of Courts in India, 
by higher Courts in that country, see 
SatU Kumar v. Deo Saran (1886), 
8 AU. 365. 

a Specific Relief Act (I. of 1877), 
0, 52. 


* Isfi Dut Koer v. Hanshutti Koe- 
rain (MusaumiU) (1883), 10 I. A. 
160 ; 10 Calc. 324 ; 13 C. L. R. 418. 

* Chhotu Mahton v. Sheobarti Koer 
{Muaat) (1901), 5 C. W. N. 445. 

* Kalian Singh v. Sanioal Singh 
(1884), 7 All. 163. 

® Behary Lall Mohurwar v. Madho 
Lall Shir Oyawal (1874), 13 B. L. E. 
222 ; 21 W. R. C. R. 430. 

^ Bup Narain v. Gopal Devi {Mua^ 
aammat) (1909), 36 I. A. 103; 30 
Calc. 780; 13 C. W. N. 920; 11 
Bom. L. R. 833. 

* See ante, p. 481, note 12. 

* Limitation Acts, IX. of 1908, 

Sched. I. art. 126; XV. of 1877, 

Sc bed. II. art. 125. 

Mearaw {MusH) v. Cfirjammdan 
Tewari (1908), 12 C. W. N. 867; 

pod, p. 488. * 


Deolaratocy 
decree or 
injunction. 

/ 


Limitation of 
suit. 
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As to the limitation in suits by subsequent rerersioners, see poet, p. 

487 . 

Bevenione; The reveisioiier is not obliged to sue during the lifetime 
need not sue. restricted Owner for relief in respect of an alienation 

or other act.^ He can wait until the property vests in him, 
and then sue for possession. 

Neglect to get When the restricted owner refuses to have any concern 
in property. assets, or when she refuses or neglects to get in the 

• property,® or acquiesces in a wrongful possession,® the rever- 
sioner can sue.* 

c 

It is submitted that the reversioner can in some cases sue to clear a 
cloud from the title to the property when the restricted owner declines or 
omits to suo.^ 


Right to oust The circumstance that there has been a wrongful alienation 
SwMr does not ordinarily entitle the reversioner to oust the restricted 
owner Ifom possession, unless she has committed some act 
involving forfeiture of the property.® 

An attempt at a false adoption of a son does not entail forfeiture or by 
itself justify the Court in appointing a receiver.® ^ 

In a case where the waste committed by the limited owfier shows that 
she is quite incapable of managing the property, and only in such case, or 
where it is necessary to prevent waste or injury to the reversion ’ or to 
protect the estate, when she declines to 'take possession of it,® the Court 
may deprive her of the control and may appoint a manager or receiver.® 
It may, if it be for the benefit of the estate, nominate the reversioner to 


^ JtLggendronath Banerjee v. Bajen- 
drOTuUh Holdar (1867), 7 W. R. C. R. 
357. 

* Badha Mohan Dhar v. Bam Dass 
Dey (1869), 3 B. L. R. A. C. 362; 
24 W. R. C. R. 86, note. See Joy 
Mooruth Kooer v. Buldeo Singh 
(1874), 21 W. R. C. R. 444 ; Chunder 
Koomar Gangooly v. Bajkishen 
Banerjee (1870), 14 W. R, C. R. 322. 

® Adi Deo Narain Singh v. Buk- 
haran Singh (1883), 6 All. 532; 
Omeeh Dutt v. Lall Mvitee Kooer 
(Muaaamvi), 17 W. R. C. B. 11. 

* See, however, Suraj Banei Kun- 
war {Mtteaamai) v. Mahipat Sing 
(1871), 7 B. L. R. 669 ; 16 W. R. C. K 
18. 

* Haradhun Naug v. lasur Chunder 
Bose (1866), 0 W. R. C. R. 222; 


Kishnee (Mussumat) v. Khealee Bam 
(1870), 2 N. W. P. 424 ; Jimla Nath 
v. KuUoo (1868), 3 Agra, 65 ; Shib 
Koeree (Mussamui) v. Joognn Singh 
(1867), 8 W. R. C. R. 155; Loll 
Soonder Doss v. Hwrry Kishen Doss 
(1862), Marsh, 113 ; 1 Ind. Jur. 0. S. 
32 ; 1 Hay, 33. 

® Komul Monee Dossee v. Alhad- 
monee Dossee (1864), 1 W. R. C. R. 
256. 

^ Jtudla Nath v. KvBoo (1868), 
3 Agra, 55. 

® See Adi Deo Narain Singh v. 
Dukharan Singh (1883), 5 All. 532. 

® Shama Soondvree Chowdhrain v. 
Jumoona Chowdhrain (1875), 24 

W. R. C. R. 86. See Ex parte 
Mathusfi Jijai Amba (Bani) (1890), 
13 Mad. 300. 
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the management,^ requiring him to pay the income to the widow. A 
similar course might be adopted where the widow has allowed the property 
to leave her hands or has neglected to get it in.^ 

A subsequent reversioner is not bound by a declaratory sAse^oent 
decree made in a suit brought by the immediate or any other 
reversioner,^ such as a decree in a suit seeking to declare the 
widow’s alienation invalid.^ 

The Court would probably in its discretion refuse to give a declaratory 
decree where the matter had been fully discussed in a suit brought by a 
reversioner who had anteoedent rights. 

A suit for a declaration as to an alienation, or to restrain 
waste,® may be brought by a more distant reversioner, if the 
reversioners nearer in succession are in collusion with the holder 
of the restricted estate,® or are precluded from suing by consent 
to the alienation,’ waiver,® limitation or otherwise,® or where 
the immediate reversioner has waived all rights in the reversion, 
or refuses without sufficient cause to sue.^^ 


^ Maharani {Musst) v. Nanda Lai 
Misser (1868), 1 B. L. R. A, C. 27 ; 
10 W. R. C. R, 73 ; Quneah DiUt v. 
LdU MvUee J^boer (Mudsumvi) (1871), 
17 W. R. C. R. 11 ; Nundlal Bdkoo 
V, Bolakee Bebee, Ben. S. T). A. 1864, 
p. 351 ; Oolukmonee Dassee v. Ktshen^ 
peraad Kanoongoe, Ben. S. D. A. 
1869, p. 210 ; Dinkishen Shatrah v. 
Ou/ngadhur Mookerjec (1863), 2 

Hay, 682 ; Adi Deo Narain Singh v.* 
Dukharan Singh (1883), 6 All. 632. 
See Koroonamoyee Dasee v. Oohindnath 
Boy, Ben. S. D. A. 1869, p. 944. 

^ Badha Mohan Dhar v. Bam Das 
Dey (1869), 3 B. L. R. A. C. 362; 
24 W. R. C. R. 86, note. • 

^ Act I. of 1877 (Specific Relief), s. 43. 

* Chhiddu Singh v. Durga Dei 
(1900), 22 AH. 382 ; Sakyahani Ingle 
Bao Seihtb v. Bhavani Bozi Sahib 
(1904), 27 Mad. 588. See Chiruvolu 
Punnamma v. Chiruvolu Perrazu 
(1906), 29 Mad. 390. 

‘ AyUet p. 481. 

« See Naihram LaXl v. Soorujhuna 
Bailee^ Ben. S. D. A. 1869, p. 891. 

7 Bakhtawar v. Bhagwana (1910), 
32 All. 176. Ante, pp. 468-470. 

* Bhikaji Apaji v. Jagannath 
Vithal (1873), 10 Bom. H. C. 361 ; 


approved of in Anund Koer (Bant) v. 
Court of Wards (1880), 8 1. A. 14, at 
p. 22 ; 6 C3alc. 764, atp. 772 ; 8 C. L. R. 
381, at p. 385 ; Ammur Singh v, Mur- 
dun Singh (1870), 2 N. W. P. 31. 

^ Ahinash Chandra Mazumdar v. 
Harinath Shaha (1904), 32 Calc. 62 ; 
9 C. W. N. 26 ; Oovinda PiUai v. 
Thayammal (1904), 28 Mad. 7; 
Jhvla V. KanJta Prasad (1887), 9 All. 
441 ; Madari v. Malki (1884), 6 All. 
428; Raghunath v. Thakuri (1881), 
4 All. 16 ; Oauri Did v. Qur Sahai 
(1878), 2 All. 41 ; Dowar Rat v. 
Boonda (Mussumat) (1866), N. W. P. 

B. R. 56 ; Shama Soonduree 
Choudhrain v. Jumoona Chowdhrain 
(1876), 24 W. R. C. R. 86; Betoo 
Baj Pandey v. Lalljee Pandey (1875), 
24 W. R. C. R. 399 ; Bama Soonduree 
Doasee v. Bama Soonduree Dossue 
(1868), 10 W. R. C. R. 301, 

Ammur Singh v. Murdun Singh 
(1870), 2 N. W. P. 31. In Bai 
Charan Pal v. Pyari Mani Dost 
(1869), 3 B. n. B. 0. C. 70. whew the 
immediate reversioner had assigned 
his interests to the next reversioner, 
the Court declined to permit a suit 
by the assignee. 

Jhula V. Kanta Prasad (1887), 
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Where the next immediate reversioner will, if she succeeds 
to the property, be a restricted owner, the Calcutta ^ and 
Madras ^ High Courts have held that *the reversioner next 
In succession may sue. This is, it is submitted, the correct 
view. The Allahabad High Court is not agreed on this subject, 
one view being that the next reversioner can only so sue in case 
of collusion or connivance.® 

Their lordships are of opinion that although a suit of this nature ^ 
may be brought by a contingent reversionary heir, yet that as a general 
rule, it must be brought by the presumptive reve'^sionary heir, that is 
to say, by the person who would succeed if the widow were to die at that 
moment. They are also of opinion that Enich a suit may be brought by 
a more distant reversioner if those nearer in succession are in collusion 
with the widow, or have precluded themselves from interfering. Ihey 
consider that the rule laid do'wn in Bhilcaji Apa^i v. JagavTvath Vilhal ® is 
correct. It cannot be the law that any one who may have a possibility of 
succeeding on the death of the widow can maintain a suit of the present 
nature, for,^if so, the right to sue would belong to every one in the line of 
succession, however remote. The right to sue must, in their lordships* 
opinion, be hmited. If the nearest reversionary heir refuses without 
sufficient cause, to institute proceedings, or if he has precluded himself 
by his own act or conduct, from suing, or has colluded with the widow or 
concurred in the act alleged to be wrongful, the next presumable heir 
would be entitled to sue ; see Ooolah Si'Xg {Kooer) v. Kurun Sing {Eao).^ 
In such a case, upon a plaint stating the (circumstances under which the 
more distant reversionary heir claims to sue, the Court must exercise a 
judicial discretion in determining whether the remote reversioner is entitled 


9 All. 441 ; Ahinaah Chandra Mazum- 
dour V. Hartnaih ShaJia (1904), 32 
Calc. 62 ; 9 C. W. N. 26. 

* Abtnash Chandra Mazumdar v. 
Harinath Shaha (1904), 32 Calc. 62 j 
9 C. W- N. 25, differing from lahwar 
Narain v. Janki (1893), 15 All. 132; 
Chunder Koomar Hazaree v. Dwar- 
karvaih Purdhan^ Ben. S. D. A. 1869, 
p. 1623, and earlier cases cited in 
AhiTwsh Chandra Mazumdar v. Hari~ 
ruUh Shaha (1904), 32 Calc. 62, at 
> 67 ; 9 C. W. N. 26, at p. 28 ; Bal 
Odbind Mam v. Hirusranee (1866), 
2 W. B. C, H. 266 ; conird Bama 
Soondwree Doaaee v. Bama Soonduree 
Boasee (1868), 10 W. B. C. B. 301, 
in which the earlier oases were not 
referred to. 

■ Kandaaami v. Ahkammal (1889), 


13 Mad. 195 ; Baghupati v. Tirumalai 
(1892), 15 Mad. 422 ; Chtdambara 
Reddiar v. Nallammal (1909), 33 
Mad. 410. 

* Jahwar Naraxn v. Janki (1893), 
16 sm. 132, agreeing with Ma^ri v. 
Malki (1884), 6 All. 428, and differ- 
ing from Balgobind v. Ramhumar 
(1884), 6 All. 431. See Radha- 
Kiahen v. Bakhtaumr Lall (1866), 1 
Agra, 1. 

* I,e, to set aside an adoptibn. 
The principle will apply to other 
acts of the widow which injure the 
interests of the reversion. 

« (1873) 10 Bom. H. C. 361 ; ante, 
p. 486. 

« (1871) 14 M. I. A. 176, at p. 103 ; 
10 B. L. B. 1, at p. 8. 
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to cnie, and would probably require the nearer reversioner to be made a 
party to the suit.’* ^ 

Mere delay by a revepnoner in instituting a suit to set aside an illegal 
sale made by a ohildless Hindu widow, cannot be understood to amount 
to acquiescence in the sale. The acquiescence which would entitle a more ^ 
remote reversioner to maintain the suit must be such as would amount to 
an equitable estoppel, precluding the first reversioner from contesting the 
validity of the sale made by the widow. * 

Although the right of the nearest reversioner to maintain a Limitation, 
declaratory suit may be barred by the law of limitation, the 

rights of subsequent reversioners are not thereby barred.® 

• 

A subsequent re^rsioner would be bound to bring his suit within six 
years from the time when his right to sue occurred.* 

A minor who is suing to declare an alienation invalid can obtain the 
advantage of s. 6 of the Limitation Act,* although the right of previous 
reversioners be barred.® 

At any rate where the widow or other restricted female RevMsioner 
owner omits to take proper steps to safeguard the estate, the ^ dS^- 
immediate reversioner,’ and apparently where he neglects to 
do so, or is precluded from doing so, a subsequent reversioner 
can disput# any act derogatory to his succession, which he could 
have disputed if the property had been vested in him. 

For instance, he may dispute the will of the last male owner, or an act 
of a person in whom the property had previously been vested.® 

It has been held that a person entitled to an estate in reversion expec- 
tant on the death of a Hindu widow is entitled to bring a ^uit for adminis- 
tration of the estate of her husband.® 


^ Ammjdi Koer (Rani) v. Court of 
Warda (1880), 8 I. A. 14, at pp. 22, 
23; 6 Calc. 764, at pp. 772, 773; 
8 C. L. R. 381, at pp. 385, 386. 

* BalgohM v. Ramkumar (1884), 
6 AU. 431, at p. 434 ; Dvleep Singh 
T. Sret Kiahoon Panday (1872), 4 
N. W, P. 83. 

* Ahinaah Chandra Mazumdar v. 
Harinath Shaha (1904), 32 Calc. 62 ; 
0 0. W. N. 26 ; corUrd Jamnaba% v. 
Dimaay (1902), 4 Bom. L. R. 893. 
See Mearaw (Muaat) v. Qirjanundan 
Tewari (1908), 12 C. W. N. 857, at 
p. 859. 

* Limitation Acts, IX. of 1908, 
Sched. 1. art. 120; XV. of 1877, 
Sohed. II. art. 120 ; Chooramani Daai 
V. Baidya N(Uh Naik (1904), 32 Calc. 
473. 


» Act IX. of 1908 ; Act XV. of 
1877, s. 7. 

* Oomnda PiUai v. Thayammal 
(1904), 28 Mad. 67. See Bhagivanta 
Sukhi (1899), 22 All. 33 ; Abinaah 
Chandra Mazumdar v. Harinath Shaiha 
(1904), 32 Calc. 62 ; 9 C. W. N. 25. 

’ Rojomoyee Daaaet v, Troyluck 
Mohiney JDaaaee (1901), 29 Calc. 260 ; 
6 C. W. N. 267. See Sant Kumar v. 
Deo Saran (1866), 8 All. 365. See, 
however, lahujor Aaram v, Ja/nM 
(1893), 16 All. 132 
® Bykunt Nath Roy v. Chriah Chunder 
Mookerjee (1871), 16 W. R. C. R. 96 ; 
Bhetm Ram ChuckeidnUty v. Hwree 
Kiahore Roy (1864), 1 W. R. C. R. 369- 
® Rojomoyee Daaaee v. TroyhiMo 
Mohiney Daaaee (1901), 29 Oalo. 260; 
6 C. W. N. 267. 
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On the death of the restricted heir, the then next heir of the 
last full owner is entitled to the property.^ 

Ab to his right to apply for a succession certificate, see Abinas Chandra 
Paul V. Prdbodh Chandra Paid (1911), 16 C. W. N. 1018. 

If the immediate leTersioqer disclaims, the next subsequent reveitioner 
would be entitled to the property. ‘ 

The reversioner who becomes the owner is entitled to dispute 
all unauthorized acts of the restricted owner. ^ 

He is entitled to recover the property in the state it was at 
the death of the restricted owner. 

c 

He is not liable for any improvements made by an alienee bolding 
under an unauthorized act of the widow/ 


A suit by a Hindu entitled to the possession of immovable 
property on the death of a Hindu female,® or by a person to 
whom, after the death of the female, he has assigned the pro- 
perty, may be brought within twelve years from the death of 
such female, even though the property has passed into other 
hands by her alienation, or is held adversely to her.® r- 


This applies to a suit brought by 


1 ArUe, p. 351. 

® Oooshaeen Teekumjcc v. Pursotvm 
Lalljee (1868), 3 Agia, 238 ; Ladooiah 
{Mti83umat) V. Sanvaley (1868), ibid, 

191. 

® Ante, p. 481. 

* VnjbhukandaB Dwarkadas v. 
Dayaram Jadavji (1907), 32 Bom. 32. 

® Limitation Act IX. of 1908, 
SchecL 1. art. 141 ; Act XV. ot 
1877, Sched. II. art. 141 ; Run- 
chordaa Vandrawandaa v. Parvaiibhai 
(1899). 26 I. A. 71 ; 23 Bom. 726 ; 
3 C. W. N. 621; 1 Bom. L. R. 
607 ; S. C. in Courts below (1897), 
21 Bom. 646 ; (1889) 14 Bom. 482 ; 
Btjoy Qopal Mukerjt v. Krishna 
Mahtshi (Srimatt) (1907), 34 

I. A. 87 ; 34 Calc. 329 ; 11 C. W, N. 
424 ; 9 Bom. L. E. 602 • Harihar 
Ojha V. Dasarathi Misra (1905), 33 
Cal- 267 ; 9 0. W. N. 636 ; Rakkma- 
hai V. Keshav Raghuncdh Bhiae (1906), 
31 Bom. 1 ; Mukta v. Dada (1893), 
18 Bom. 216 ; C^aandaa Oomndji v. 


a female reversioner ’ and to a suit 

f 


Vundkavandaa Purshotam (1889), 14 
Bom. 482, at p. 488 ; Mearaw {Muast) 
v. Otrjanvndan Tewari (1908), 12 
C. W. N. 867 ; Srinath Kur v. Pro- 
aunno Kumar Ohoae (1883), 9 Calc 
934 ; 13 C. L. R. 372 ; Puraut Koer 
V. Point Roy (1881), 8 Calc. 442; 
Ram Dei Kunwar v. Abu Jafar (1906). 
27 All. 494 ; Hanuman Prasad Ptngh 
V. Bhagauti Prasad (1897), 19 All. 357 ; 
Rant Kali v. Kedarnath (1892), 14 
All. 156 ; Jhanman Kunwar v. Tihki 
(1903), 25 All. 435, and Amrii Dhar 
V. Bindeari Prasad (1901), 23 All. 
448, differing from Tikaram v. Shama 
Charan (1897), 20 All. 42; Srma- 
mvlu v. Kriatamma (1902), 26 Mad. 
143, at p. 147. 

® Oadadhar Roy v. Bari Krishna 
Sarkar (1904), 8 C. W. N. 636. This 
will only apply to an assignment 
after the death of the widow, ante, 
p. 479. 

’ Ram Dei Kunwar v, Ahu Jafar 
(1906), 27 All. 494. 
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brought by a person who is entitled to the reversion after the property 
has been held by two females in succession.^ 

The cause of action by a reversioner for possession commences at the 
death of the widow, whether there has been in name or effect an alienation y 
for her life.^ 

The right of reversioners after the death of the restricted heir is not 
affected by possession held adversely to the widow, as their right does 
not accrue until after her death.* 

Where there has been an alleged adoption, which is disputed, the 
reversioner has the same time within which he can sue for possession.* 

If the widow held not as a Hindu widow, but under an independent Adverse 
and adverse title, the reversioners are barred by such hostile possession 
for twelve years.® • 

Where there is a (tispute on the subject, the fact of the death of the 
widow must be proved by the reversioners.® 

In a suit in which an alienation by a restricted female owner Proof in suit 
is in question, the alienee must either prove the necessity, or aUenation is 
that he made bond fide inquiries as to it, and satisfied himself as 
a reasonable man as to its existence.’ He is not, if he so in- 
quires and acts honestly, affected by the precedent mismanage- 
ment of the estate,® or by the fact that the necessity was created 


Jhamman Kunwar v. Tiloki 
(1903), 25 Alf. 435; Samhasiva v. 
Itagava (1890), 13 Mad. 612. S^, 
however, Chhaganram Ashkram v. 
Motigavri (Bai) (1890). 14 Bom. 512. 

* Hanuman Praaad Singh v. Bka- 
gavti Praaad (1897), 19 All. 367; 
Ram Shevmk Roy v. Shea Gobind 
Sahoo (1867), 8 W. R, C. R. 619. 

* See Ram Kali v. Kedarnalh 
(1892), 14 All. 156; Shearaji v. 
Ramjaa Pande (1911), 33 All. 430. 
Afl to the old law, sec Nobin Chunder 
Chuckerhvity v. Guru Peraad Doaa 
(1868), B. L R. F. B. R. 1008 ;* 9 
W. R. C. R. 606. 

* Bhagwai Perhhad v. Murari Led 
(1910), 16 C. W. N. 624. 

* Shamkoer v. Dah Koer (1902), 
29 1. A. 132 ; 29 Calc. 664 ; 6 C. W. N. 
667 ; 4 Bom. L. R. 647 ; Lachhan 
Kunvm (Musaumnat) v. Anant Singh 
(1894), 22 I. A. 25 ; 22 Calc. 445, as 
explained in Jhamman Kuar v. Tiloki 
(1903), 26 All, 435, and in Amrit 
Dhcvr V. Bindeari Praaad (1901), 23 
All. 448 * Mahahir Perahad v, Adhi- 
kari Koer (1896), 23 Calc. 942 ; 
Oajadhar Pande v. Parbati (1910), 33 


All. 312. See Bahu v. Bhikaji (1889)i 
14 Bom. 317. See Ganpatrao Morojx 

V. Vamanrao Shamrao (1908), 10 Bom. 
L. R. 216, where the widow was given 
an absolute title by arrangement 
with the reversioners. 

* Walihan {MuaauynmcU) v. Joge- 
ahwar Narayan (1907), 35 1. A. 38 ; 
*35 Calc. 189; 12 C. W. N. 227; 10 
Bom. L. R. 9. 

^ Dharam CJtand Lai v. Bhawani 
Miaratn (1897), 24 I. A. 183; 26 
Calc. 189 ; 1 C. W, N. 697 ; Mahe^ 
ahar Bnkah Singh v. Ratan Singh 
(1896), 23 I. A. 67; 23 Calc. 266; 
Byjnath Perahad (Lalla) v. Biaaen 
Beharee Sahoy Singh (1873), 19 

W. R. C. R. 79 ; Amarnodh Suh (Lola) 
V. Achan Kuar {Rani) (1892), 19 I. A. 
196 ; 14 All. 436 ; Bhimaraddi v 
Bhaakar (1904), 6 Bom. L. R. 628. See 
ante, pp. 281 , 282. In J anfiohi (Muaatt ) 

V. Balbhadra Suar (1911). 16 C. W. N. 
793, the Court held that mere inquiries 
from the widow were insufficient. 

® Hunooman Peraaud Panday v. 
M unraj Koonweree {Muaaumat Ba- 
hooee) (1866), 6 M. I. A. 393; 18 

W. R. C. R. note to p. 81 Mata 
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Purdah^ 

naahm. 


by the action of the widow. If he made such inquiries, he need 
not see that the money he advances is applied to meet the 
necessity,^ nor is he bound to ascertain that the whole money 
so advanced is actually required therefor,® 


The purchaser or mortgagee must in a case of dispute prove that the 
woman executed the deed with full knowledge of her rights, of all the 
circumstances, and of the consequences * and of the nature of the alienation 
she was making, and that such alienation was justified by necessity, or that 
he did all that was reasonable to satisfy himself of the existence * and 
extent ® of the necessity. 

Apart from any question of necessity, it is clear that a purdahnashin 
lady is not bound by an alienation unless it be dis^nctly proved that she 
was aware of all the circumstances and of the nature and effect of the 
transaction,^ that no advantage was taken of her position, and that she 
had independent advisers. 


The burden is upon the purchaser to aver and prove that she sold the 
property under such special circumstances as justify a Hindu widow in 
alienating the immovable property of her husband without the consent of 


his heirs.’ 

General evidence to the effect that the husband died in debt, and that 


his widow had substituted new securities at reduced interest for old ones. 


does not exempt the person upholding the transaction from proving that 
the particular transaction in question was justified, nor dops it throw on 


the other side the onus of proving the solvency of the husband’s estate.® 


Perskad v. Bkageeruthee (1870), 2 
N. W. P. 78 ; Sreenath Boy v. 
Buttummlla ChotudhraiUt Ben. S. 
D. A., 1869, p. 421. 

^ HuTiooman Persaud Panday v. 
Munraj Koonweree {Mwaumat Ba- 
booee) (1866), 6 M. 1. A. 393; 18 
W. R. C. R. note to p. 81 ; Ohansham 
Singh v. Badiya Lai (1902), 24 All. 
547 ; Bam Perahad Sing v, Nagbung- 
shee Kooer (Muasamut) (1868), 9 
W. R. C. R. 601. 

* Ohansham Singh v. Badiya Lai 
(1902), 24 All. 647. 

* See Kamtewar P&rsavd (Baboo) 
V. Run Bahadoor Singh (1880), 8 
L A. 8; 6 Calc. 843; 8 C. L. R. 
361 ; Bamratan Sulcal v. Nandu 
(Muaavmat) (1891), 19 LA. 1 ; 19 
Calc, 249; Sadaahiv Bhaahar Joahi 
V. Dhahd>a% (1880), 6 Bom. 460. 

* Bhagwat Dayal Singh (Baja Bai) 
V. DeM Daycd Sahu (1908), 36 I. A. 
48 ; 35 Calc. 420 ; 12 G W. N. 393. 

* Lain Pcmday v. Sridhar Deo 
Narayan Sing (1870), 6 B. L. R. 176. 

® ^e SudiaH Lai v. Shedbarat 


Bber (Muaaummat) (1881), 8 1. A. 39 ; 
7 Calc. 246 ; Tika Bam v. Deputy 
CoitimiaaiomT of Bara Banki (1899), 
26 1. A. 97 ; 26 Calc. 707 ; 3 C. W. N. 
673 ; 1 Bom. L. R. 692 ; Sham Koer 
V. Dah Koer (1902), 29 1, A. 132 ; 29 
Calc. 664 ; 6 C. W. N. 667 ; 4 Bom. 
L. R. 647 ; Bhagwat Dayal Singh (Baja 
Bai) T. Debi Dayal Saku (1908), 35 
I. A. 48 ; 36 Calc. 420; 12 C. W. N. 
393 ; 10 Bom. L. R. 230 ; Sumauddin 
Oooktm Huaein v. Abdvl Euaein 
KBlimuddin (1906), 31 Bom. 166 ; 
Narbadabai v. Mahadto Narayan 
(1880), 5 Bom. 99, at p. 107 ; Achhan 
Kuar V. Thakur Daa (1896), 17 All. 
126, and cases cited in Ameer Ali 
and Woodroffe's Indian Evidence Act, 
note to 8. 111. As to the attestation 
of documents executed by purdah* 
naahina, see Sarur Jigar Begum v. 
Ba/rada Kanla MiUer (1910), 37 Calc. 
626; 14C. W. N. 974. 

’ Ourunaih Nilkanth v. Kriahnaji 
Govind (1880), 4 Bom. 462. 

^ Ma^har Bakah Singh v. Batan 
Singh (IS9%), 23 1. A. 57 ; 23 Calo. 266. 
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Lapse of time does not affect the question of onus of proof, exoept in 
so far as it may give rise to a presumption of acquiescence or save the 
alienee from adverse inferences, arising from the scanty proof which may 
be offered. 1 

J 

Where a portion only of the justifying necessity is proved, where portion 
and the alienee knew, or might, if he made proper inquiries, ne^V 
have known that a less amount than the amount paid by him 
was required to meet the necessity, the estate may be charged 
with the lesser amount,® and may be released on payment 
thereof,® or the sale may be set aside on payment of the amount 
due with interest, mesne profits being set off in case the alienee 
has had possession.^ 

It was said in one case : ° It has been held by the Privy Council in 
the case of Deputy Commissioner of Kheri v. Khanjan Singh * that where 
a sale by a widow is partially invalid owing to absence of legal necessity, 
the whole sale must be set aside, the purchaser accounting for the mesne 
profits, and the sums expended for legal necessity being set off against 
them.’’ The Judicial Committee laid down no such general proposition 
in that case. In another case,^ it was said : It would manifestly be 
impossible, and possibly prejudicial to the interest of the estate, if the 
widow were t8 be held to be bound in every instance to sell property for 
payment of a^debt due from her husband for exactly the sum due to the 
creditor, and we are of opinion Ij^at the Privy Council did not intend to 
lay down any such rule.” On the question as to whether an alienation 
should bo entirely set aside, should not the test be : having regard to the 
fact that there was some necessity, was the transaction a proper one and 
for the benefit of the estate ? ^ Otherwise, if the alienation be set aside 
altogether, a bond fide alienee might lose his money and have no security. 

There is authority that a suit to set aside a sale, where the neoessity 


^ Mavaneshwar Prasad S%7i/gh v. 
Chatidi Prasad Singh (1911), 38 Calc. 
721. 

* See Kamtkhaprasad Poy v. Jdga- 
daniba Daai {Srimati) (1870), 6 

B. L. R. 608 ; Odbind Singh v. 
Baldeo Stngh (1903), 25 All. 330; 
Thakurmani Singh v. Dai Rani Koeri 
(1006), 33 Calc. 1079; Deputy Com- 
missionef of Kheri v. Khanjan Si'ngh 
(1907), 34 I. A. 72 ; 29 All. 331 ; 11 

C. W. N. 474 9 Bom. L. R. 691; 
Lain Pemday v. SridJiar Deo Narayan 
Sing (1870), 6 B. L. R. 176; 13 
W. R. C. R. 467. 

> Ram Dei Kunwa/r v. Ahu Jafar 
(1906), 27 AU. 404; Phool Chund 
Loll V. Rughocfmns Suhaye (1868), 


9 W. R. C. R. 107, followed in 
Svgeeram Begum v. Juddoohuns Su- 
have (1868), 9 W. R. C. R. 284. 

* See Deputy Commissioner of 
Kher% v. Khanjan Singh (1907), 34 
I. A. 72 ; 29 All. 331 ; 11 C. W. N. 
474 ; 9 Bom. L. R. 591. 

^ Hart Ktssen Bhagat v, Bajrang 
Sahai Singh (1909), 13 C. W. N* 
644, at p. 649. 

« (1907) 34 I. A. 72 ; 29 AIL 331 ; 
11 C. W. N. 474; 9 Bom. L, R. 691. 

^ Felaram Roy v. Betgalanand 
Banerjee (1910), 14 C. W. N. 896, 
at p. 896. 

^ See Phool Chund LaU v. Rug~ 
hodbuna Suhaye (1868), 9 W. R, C. E. 
197 ; see ante, p. 468. 
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Equities on 
setting aside 
alienation.V 


for the whole of the purohase money was not proved, cannot be success- 
ful unless the plaintiff offers in his plaint to pay the sum due.^ 

Where an alienation is set aside, the reversioner may sometimes be 
required to pay the amount, to the extent of which the estate has derived 
benefit. 

Where the widow raises money to pay off a mortgage, although she 
has funds sufficient for tho purpose the reversioner is not entitled to set 
aside the sale except upon the terms of paying off the mortgage.^ 

Where the widow borrows money for the purpose of increasing' her 
husband’s estate by purchase of other property, the reversioners, if claim- 
ing the acquisition, must satisfy the debt.^ 

Where the purchaser has to the knowledge of the reversioner, and 
without any protest from him,^ or if he believed r in good faith that he 
had an absolute title, ^ laid out sums for the improvement and benefit of 
the property, the reversioner, on obtaining the reversal of the sale, may be 
required to compensate the purchaser, but the purchaser cannot claim- 
money spent on repairs, or the right to remove any building which he 
may have erected.® 


Pending suits. On the death of the restricted owner the reversioner takes 
her placed in suits pending by or against her on account of the 
estate.’ 

Rights of When there are no heirs of the last full owner tho Crown, 

as ultimate heir, can (it is submitted, during ttie woman’s 
lifetime or thereafter) impeach the unauthorized act of a 
restricted female owner,® and has, it is submitted, all such 
other rights as may be possessed by' a reversioner. 


Except a reversioner or a person who has purchased at an execution 
sale, which disposed of the whole interest in the property,® no one else is 
entitled to dispute the acts of a restricted owner. 


' Singem Setti Sanjivi Kondaya 

V. Draupadi Bayamma (1907), 31 
Mad. 163 ; Mutteeram Kowar v. 
Qopaul Sahoo (1873), H B. L. R. 416 ; 

20 W. R. C. R. 187. See Phool Chund 
LaJl V. Rughoobuna Suhaye (1868), 9 

W. R. C. R. 107, at p. 109. 

* See Mahomed Shumsool Hooda 
(Mofdvie) v. Shewukram (1874), 2 
I. A. 7 ; 14 B. L. R. 226 ; 22 W. R. 
G. R. 409; Sadaahiv Bhaskar Joshi 
V. Dhakubai (1880), 6 Bom. 460. 

® Oodey Singh (Kooer) ,v. Phod 
Chund (1873), 6 N. W. P. 197; 
Shewak Rem (Rai) v. Bhoteani Buksh 
Singh (1880), 6 C. L. R.140. 

* See DaUaji Sakharam Rajad- 
hiksh V. KaJha Yese Parahha (1896), 

21 Bom, 749. 


® Transfer of Property Act (IV. ol 
1882), B. 61 ; Abhoy Chum Qhoae v. 
Attarmoni Dassee (1908), 13 C. W. N. 
931. 

^ Vijbhukan Dos v. Dayaram 
(1907), 9 Bom. L. R. 1181. 

’ Rikhai Rai v. Sheo Pujan Singh 
(1910), 33 All. 16 ; Premmoyi Chovdh- 
rani v. Preonath Dhwr (18961, 23 
Calc. 636. See Chintamony Dutf v. 
MoJtesh Chundra Banerjee (1896), 23 
Calc. 464. 

® Collector of MasvlipaUm v. 
Cavaly Vencata Narramapah (1861), 
8M. I. A. 629; 2 W. R. P. C. 61. 

® Rajkiahen Sircar v. Jaheeroorul 
Hug (Chowdhry), W. R. 1864, C. R. 361. 

See BrojoHahoree Daaaee v. Sree^ 
noth Boat (1868), 9 W. R. C. R. 463. 



CHAPTEE XVII. 

INHEBITANCE TO PRIVATE IMPARTIBLE PROPERTY. 

The succession to« property which is impartible in the sense inheritance to 
that it descends to a single heir ^ depends upon custom, ^ or eaStef^^^* 
on the terms of the grant.^ 

“ The question whether an estate is subject to the ordinary Hindu 
law of succession, or descends according to the rule of primogeniture, must 
be decided in each case according to the evidence given in it.” * 

The acceptance of a mnad in the common form under Madras Regu- 
lation XXV. of 1802, does not of itself, and apart from other circum- 
stances, avail to alter the succession to an hereditary estate.” ^ 

Bengal Regulation XI. of 1793 does not affect the succession of a single 
heir by special custom.® 

• 

“ When inheritance is impartible it is enjoyed in a different Pnnoipiea of 
mode from that prescribed by the ordinary Hindu law, 
the inheritance is to be traced by tho same mode unless 


^ See ante, pp. 249-252. 

‘ As to custom, see ante, pp. 23-26. 
® See Venkata Narasimha Appa 
Bow {Bajah) v. Court of Wards, 7 
I. A. 38 ; 6 0. L. R. 153 ; Bamnad 
Case (1893), 24 Mad. 613, and cases 
below, notes 5 and 6. * 

* Malikarjuna (Sr$manta Bajah 
Yarlagadda) v. Durga {Srimantu 
Bajah Yarlagadda) (1890), 17 1. A. 
134, at p. 144 ; 13 Mad. 406, at 
p. 423 ; Kochi Kahyana Bengappa 
KaJakka Tkola Udayar v. Kachi Yuva 
Bengappa Kaiakka Thola Udayar 
(1905), 32 I. A. 261, at p. 269; 28 
Mad. 508, at p. 516 ; 10 C. W. N. 
95, at p. 106 ; 7 Bom. L. E. 907. 

® Kachi Kaliyana Bengappa Ka- 
iakka Thola Udayar v. Kachi Yuva 
Bengappa Kaiakka Thola Udayar 
(1905), 32 1. A. 261, at p. 269 ; 28 Mad. 


608, at p. 615 ; 10 C. W. N. 95, at p. 
106 ; 7 Bom. L. R. 907 ; Mvtta Vadu- 
ganadha Tevar v. Dorasinga Tevar 
(1881), 8 1. A. 99; 3 Mad. 290; 
Malikarjuna [Srimantu, Bajah Yarla- 
gadda) V. Durga [Snmantu Bajah 
Yarlagadda) (1890), 17 1. A. 134; 13 
Mad. 406 ; Venkata Narasimha Appa 
Bow [Bajah) v. Court of Wards 
(1879), 7 1. A. 38 ; 6 C. L. R. 163 ; Col- 
lector of Tnchtnopoly v. Lekkamam 
(1874), 1 I. A. 282 ; 14 B. L. R. 116. 

® Beer Pertab Sahee [Baboo) v* 
Bajender Pertab Sahee [Maharajah) 
(1867), 12 M. I. A. 1 ; 9 W. R. P. C. 
15 ; as to a grant by the East India 
Company in 1771, see Bam Nundun 
Singh V. Janki Koer [Maharani) 
(1902), 29 I. A. 178 ; 29 Calc. 828 ; 
7 C. W. N. 67; 4 Bom. L. R. 
664. 
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some further family custom exists beyond the custom of 
impartibihty.” ^ 

In a case governed by the Mitakshara law the successor to 
an ancestral impartible estate would ordinarily be a person 
who would have been a coparcener if the property had been 
partible.® 

There can bo no such thing as separation with reference to an 
impartible Raj.® 

“ Succession to such estates has always been determined by 
the rule of survivorship.” ^ 

The rule of succession in impartible estates is based on a theoretical 
coparcenary and not on any actual unity of interest between the pre- 
decessor and his successor, and this theoretical community of interest can 
be applied only for the purpose of determining the succession and for no 
other purpose whatever.” ® 

** The first of them (i.e. the first principle) is that a rule of decision 
in regard tb succession to impartible property is to be found in the Mitak- 
shara law applicable to partible property, subject to such modifications 
as naturally flow from the character of the property as an impartible 
estate. The second principle is that the only modification which im- 
partibility suggests in regard to the right of succession is tfie existence of 
a special rule for the selection of a single heir when there ail) several heirs 
of the same class who would be entitled to succeed to the property if it 
were partible under the general Hindu law. . . . We have first to ascertain 
the class . • . and we have next to select the single heir applying the 
special rule. The third principle is that in the absence of a special custom, 
the rule of primogeniture furnishes a ground of preference. In deter- 
mining who the single heir is according to these principles, we have first 
to ascertain the class of heirs who would be entitled to succeed to the 


1 Mvttuvaduganadha Tevar v. Per%- 
asami (1896), 23 I. A. 128, at p. 137; 
19 Mad. 451, at p. 457; S. C. in 
Court below (1892), 16 Mad. 11; 
Jogendra Bhupatt JSurri Chundun 
Mdhapatra {Baja) v. Nityawand Man- 
Singh (1890), 17 L A. 128, at p. 131 ; 
18 Calc. 151, at p. 154; Katama 
NfUckiar v. Bajah of Shtvagunga {IB63), 
9 M. I. A. 643 ; 2 W. R. P. C. 31. 

® Jogsndra BJmpati Hum Chundun 
Maihapaira (Baja) v. Nittyanund 
Mansingh (1890), 17 I. A. 128, at 
p. 131; 18 Calc. 151, at p. 154; 

Kalikrishna Sarkar v. Baghunath 
Deh (1903), 31 Calc. 224 ; see ante^ 
pp. 252, 253. 

® Laliteshwar Singh v. Bameshwar 


Singh (1909), 36 Calc. 481 ; 13 

C, W. N. 838. 

Our Pershad Singh v. Dhani Bai 
(1910), 38 Calc. 182 ; 15 C. W. N. 49 ; 
Yanvmvla Venkayammah{Stree Bajah) 

V. Yanumvla Boochia Vankondora 
(1870), 13 M. 1. A. 333, at p. 339 ; 13 

W. B. P. C. 21 ; ChdfUamufi Singh 
(Ohowdhry) v. Nowlukho Konwari 
(1875), 2 1. A. 263; 1 Calc. 153; 
Katama Natchiar v. Bajah of Shiva- 
gunga (1863), 9 M. I. A. 539; 2 
W. B. P. C. 31 ; Bup Singh (Bajah) 
V. Bai&ni (Bani) (1884), 11 1. A, 149 ; 
7 All. 1 ; Indar Sen Singh v. Harpal 
Singh (1911), 34 All. 79. 

® Bajah of Kalahasti Achigetdu 
(1905), 30 Mad. 454. 
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property if it were partible, regard being had to its nature as coparcenary 
or separate property, and we have next to select the single heir by applying 
the special rule indicated above.^* ^ 

“ The sound rule to lay down with respect to undivided or impartible ^ 
■ancestral property is that all the members of the family who are entitled 
to unity of possession and community of interest according to the law of 
partition,^ are co-heirs, irrespectively of their degrees of agnate relation- 
ship to each other, and that, on the death of one of them leaving a widow 
and no near sapindaa in the male line, the family heritage, both partible 
and impartible, passes to the survivors or survivor to the exclusion of the 
wdow. But when her husband was the last survivor, the widow’s position 
as heir relatively to his other undivided kinsmen, is similar to her position 
with respect to his divided or self and separately acquired property.” ‘ 

Where ancestral impartible property is governed by the law of the 
“ Mitakshara ” that law, in the event of the holder dying without male 
issue, would, if the family be undivided, give the succession to the next 
collateral male heir in preference to the widow or daughters of the last 
possessor.^ 

The right of an heir during the lifetime of the holder of the estate is a 
mere spes siiccessionis,^ and is therefore inalienable.* 

In the absence of custom a female cannot inherit an impartible Femaie». 
ancestral estate governed by the “ Mitakshara/’ which is not a 
separate accjuisition of the late proprietor, where there are any 
male members of the family who are qualified to succeed as 
heirs.’ »# 

Where the impartible estate is a separate acquisition,® the Separate 
law of the succession to separate acquisitions applies, and a 
woman can succeed as in the case of partible property.® 

^ SuhramanyaPandyaChokkaTala- * Chiviamun 8%ngh (Chowdhry) v. 
var V. Siva Svbramanya PtUat (1894), NomVwokho Konwarx (Musaamut) 

17 Mad. 316, at p. 326; Parhaii (1876), 2 L A. 263; 1 Calc. 163; 

Kuifvmr v. Chandarpal Kunwar {Rani) 24 W. R. C. R. 265 ; Rup Singh 
(1909), 36 1. A. 126, at p. 136 ; 31 {Rajah) v. Baisnx {Rani) (1884), 11 
All. 467; 13 C. W. N. 1073; ^11 If A. 149, 7 All. 1. 

Bom. L. R, 890. * Laliteahwar Singh v. Rcmeahwar 

> A ie, pp. 219, 220. Singh (1900), 36 Calc. 481 ; 13 

* T numtda Chvuridevamma Garu C. W. N. 838. 

{Sri Rajah) v. Yenumala Eamandora * Ante, pp. 479, 480. 

Qaru (Sri Rajah) (1870), 6 Mad. H. C. ’ Hiranath Koer (Maharani) v. 

03 ; at p. 109. See Hiranath Koer Ram Narayan Sing {Baboo) (1872), 0 
(Maharani) v. Ramnarayan Sing B. L. R. 274; 17 W. R. C- R. 

(Baboo) (1872), 9 B. L. R. 274 ; 17 316. 

W. R. G. B. 316; Parbati Kwmari * As where there is a grant from 
Debi (Srinudi Rand) v. Jagadie the Government independently of the 
Chunder Dhabal (1902), 29 1. A. 82; family. See Ram Nundun Singh v. 

29 Oalo. 483 ; 6 C. W. N. 490 ; Janki Koer (1902), 29 1. A. 178 ; 29 
4 Bom. L. R. 366 ; Kalihrishna Calc. 828 ; 7 0. W K. 57. 

Sarhar v. Ragkunath Deb (1903), 31 * Katama Natchiar v. Rajah of 

Oalo. 224. Shivagunga (1863), 4 M.^I. A. 543; 
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“ There is no inconsistency between a custom of impartibility and 
the right of females to inherit, as may be illustrated by the well-known 
Shimgunga oase,^ and therefore the general law must prevail unless it 
be proved that the custom extends to the exclusion of females.” ^ 

Thus in default of male issue the widow succeeds.^ As to the case 
where there is more than one widow, see ante, p. 371. 

As to daughters’ sons, see ante, p. 374. 

When ancestral impartible property governed by the Mitak- 
shara law passes from one line to another, it devolves, not on 
the coparcener nearest in blood, but on the nearest coparcener 
of the senior line.^ t 

If there be no indication to the contrary, the property descends 
according to the rule of primogeniture,® i.e. as between persons 
of the same class the elder would be entitled to succeed.® 

In some cases another ground of selection and not primogeniture is the 
governing rule of the family.’ 

As t9 0udh taluqdars, see Dehi BaJesh Singh v. Chandrahhan Singh 
(1910), 37 1. A. 168 ; 32 AU. 699 ; 14 C. W, N. 1010 ; 12 Bom. L. R. 1016. 

^^eMnessof Neamess of blood is no ground of preference under the 
Mitakshara law amongst members of the same class. 


Nearest 
coparcener of 
senior line. 


Frimogeni 

ture. 


2 W. R. P. C. 31 ; Bam Nundun Singh 
V. Janki Koer (Maharani) (1902), 29 
1. A, 178 ; 29 Calc. 828 ; 7 C. W. N. 
67. 

* Katama Natchiar v. Rajah of 
Shivagunga (1863), 9 M. I. A. 643 ; 
2 W. R. P. C. 31. 

2 Bam Nundun Sin/gh v. Janki 
Ko&r {Maharani) (1902), 29 I. A. 178, 
at p. 194 ; 29 Calc. 828, at p. 852 ; 
7 C. W. N. 67, at p. 73 ; 4 Bom. L. R. 
664. 

® Periasami v, Periasami (1878), 
5 I. A. 61 ; 1 Mad. 312 ; 2 C. L. R. 
81 ; Doorga Per sad Singh (Tekait) v. 
Doorga Konwari {Tekaitni) (1878), 6 
I. A 149, at p. 160 ; 4 C^c. 190, at 
p. 202 ; 3 C. L. R. 32, at p. 40. 

^ Kochi Kaliyana Bengappa Ka- 
lakka Thola Udayar v. Kochi Yuva 
Bengappa Kcdakka Thola Udaya/r 
(1905), 32 1. A. 261; 28 Mad. 508; 
10 C. W. N. 96 ; 7 Bom. L, R. 907, 
approving of Naraganti v, Venkata- 
chakbpati (1881), 4 Mad. 250 ; MuttU‘ 
vaduganatha Tevar v* Periasami (1892), 


16 Mad. 11, at p. 16, affirmed on 
appe^ (1896), 23 1. A. 128 ; 19 Mad. 
451. See Achal Bam v. Udai Partab 
Addiya Dat Singn (1883), 11 I. A. 61 ; 
10 Calc. 611; Narindar Bahadur 
Singh v. Achal Bam (1893), 20 1. A. 
77 ; 20 Calc. 649. 

® Ishri Singh (Thakur) v. Baldeo 
Singh (1884), 11 I. A. 135, at p. 145 ; 
10 Calc. 792, at p. 805; Bhawani 
Ohidam v. Deo Baj Kuari (1883), 
5 All. 542. 

® Svbramanya Pandya Chokka Tala- 
var V. Siva Svbrarmnya Pillai (1894), 

17 Mad. 316, at p. 325. 

’ Ishri Singh (Thakur) v. BaUso 
Singh (1884), 11 I. A 136 ; 10 CsJo. 
792; Achal Bam v. Udai Pariah 
Addiya Dal Singh (1883), 11 1. A 51 ; 
10 Cdc. 511 ; Mohesh Chwnder Dhal 
V. Satrughan Dhal (1902), 29 I. A. 
62 ; 29 Calc. 343 ; 6 C. W. N. 469 ; 
4 Bom. L. R. 372. As to other 
customs, see Nittanund Murdiraj v. 
Sreekurun Juggernath Bewartah Pal- 
naick (1866), 3 W. R. C. R. 116. 
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Thus an older brother of the half blood would bo preferred to a younger 
brother of the whole blood. ^ 

In a case governed by the Bengal school of law the heir will Bengal school, 
be the eldest member of the class of ^persons who are nearer of ^ 
kin to the late owner than any other class.® 

Thus a brother of the whole blood would be preferred to an elder 
brother of the half blood. ^ 

In the absence of a custom that sons take in accordance Sons, 
with the seniority of their mothers,^ the eldest son of the 
deceased born of any one of his wives succeeds.® 

The question of the caste of the mother in the absence of a custom 
to the contrary * does not apparently make any difference." 

On the death of such eldest son after the property has vested in him, 
the estate would pass in his line.^ 

It seems unsettled whether when an eldt^st son has died, before the 
estate has become vested in him* his oldest son takes in preference to his 
brothers.® 

An illegitimate son of the father of the deceased may succeed in pre- 
fcience to some remote relation,^** 

As to an illegitimate son, see ante, p. 369. 

As in thg case of inheritance to partible property, each male 
owner beco^ies a fresh stock of descent. 


^ Subramanya Pandya, ChoMa 
Talavar v, Siva Suhtavianya Pdlai 
(1894), 17 Mad. 316. 

^ Mayne’s “ Hindu Law,” 7ih ed., 
p. 743. 

® Ntelki6to Deb Burmono v. Htrr- 
chander Thakoor (1869), 12 M. 1. A. 
623 ; 3 B, L. R. P. C. 13 ; 12 W. R. 
P. C. 21. See Svbramanya Pandya 
Chokha Talavar v. Siva Svbramanya 
Pillai (1894), 17 Mad. 316, at p. 330. 

^ Mamasamt Kamaya Natk v. 
SundaraUngasami Kamaya K%ik 
(1694), 17 Mad. 422 ;* affirmod un 
appeal, SundaraUngamivmi Kamaya 
Naik V. Ramasawmi Kamaya Haik 
(1890), 26 1. A. 55 ; 22 Mad. 615 ; 
1 Bom. L. R. 850. 

® Jagdiah Bahadur v. Sheo Partah 
Singfi (1901), 28 L A. 100; 23 All. 
369 ; 6 C. W. N. 602 ; 3 Bom. L. R. 
298; Itugho7iath Singh (Bajah) v. 
Hwreehur Singh {Bajah) (1843), 7 
Ben. Sel. R. 126 (new edition, 146) ; 
Bhujemgrav v. Mebojirav (1868), 5 
Bom. H. C. A. C. 161 ; Bamalodcahmi 
Ammal v. Sivanantha Perumal SHhu-^ 
rai/ar (1872), U M. I. A. 570 ; 1. A. 


Sup. Vol. 1 ; 12 B. L. R. 396 ; 17 
W. R. C. R. 553 ; Pedda Bamappa 
Nayantvai a v. Bangan Seshamma 
Nayanivara (1880), 8 < A. 1 ; 2 Mad. 
286 ; 8 C. L. R. 316 ; Badaik Qha- 
,«erain v Budatk Ptralwd 8i7\g (1863), 
Marsh. 644. 

® Ststooprea Patmohadea • {Bante) 
V. Basoodeb Dull Beivartee Painaik 
(1865). 2 W. R. C. R. 232. 

^ Mayne’s “ Hindu Law,” 7th ed., 
pia 733-735. 

^ Mayne’s “ Hindu Law,” 7th ed-, 
p. 736. This was held to be the 
custom of the family in Moheah 
Chunder Dhal v. Sedrughan Dhal 
(1902), 29 I. A. 62; 29 Calc. 343; 
6 C. W. N. 469 ; 4 Bom. L. R. 372. 

® See Mayne^s “ Hindu Law,” 7th 
ed., p. 736. 

^0 Jogendra Bhupati Hurri Chufidun 
Mahapatra {Baja) v, NXtyanund 
Manatngh (1890), 17 I. A. 128; 18 
Cab. 161. 

Muttuvaduganadha Tevar v. Pe- 
rtaaami (1896), 23 1. A. 128; 19 
Mad. 461. 4 

a K 
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CHAPTEK XVIII. 

GIFTS AND WILLS. 

The chief importance of the Hindu law of j^ifte at the present 
time arises from the fact that the law of Hindu wills as adminis- 
tered by the Court of British India is founded on the Hindu law 
of gifts. 

A Hindu can transfer by way of gift any property over which 
he has /power of disposal,^ or can create a charge upon his 
property by way of gift.^ 

As to separate acquisitions, see ante, pp. 238, 239. 

The fact that he is disqualified by ijhysical defects fi-om inheritance 
does not pi event him giving away property which belongs to him.® 

Subject to the rule requiring tne beneficiary to be a person 
in existence at the time of the gift, or of the death of the testator, 
as the case may be, any person is competent to accept a gift. 

For instance there is no prohibition in Hindu law against a gift to an 
infant,* or to an idiot.® 

In either case his guardian could accept the gift for him.® 

A minor donee who accepts property, or for whom property is accepted, 
burdened by any obligation is not bound by his acceptance ; but if after 
attaining majority, and being eware of the obligation, he retains the 
property given, he becomes so bound.'' 

Under the Hindu law the legal requisites to constitute a 
perfect disposition by gift were the giving either orally or in 


^ A’bhaohari v. B(maxrhe.nd/rayya 
(1863), 1 Mad. H. C. 393. 

* Chetii Chalamanna v. Pandrangi 
Subhamma (1883), 7 Mad. 23. 

* Shcmachwrn Audhiccaree Byragee 

V. Boop Does JSyragee (1866), 6 

W. R. C. R, 68. 

* Maonaghten’s “ Hindu Law,” 
VoL ii. chap. viii. para. 36, pp. 243, 244. 


® KoolddfnarcUn SJiahee (Baboo) v. 
Wooma Coomaree (Mugaamvi) (1863), 
Marsh, 367 ; 2 Hay. 370. 

® 8eoJoitar€mv»Iiamhriehna{l902)f 
27 Bom. 31 ; 4 Bom. L. R. 754. 

^ Act IV. of 1882 (Transfer of 
Property), a, 127 ; Stibramania Ayyar 
V. Sitka Lakahmi (1896), 20 Mad.. 
147. 
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writing, with the intention to pass the property in the thing 
given, accompanied by its actual delivery and acceptance in 
the donor’s lifetime.*^ # 

Under the Hindu law there must be such making over of Nao^ty of 

making over 

possession to the donoe as is possible under the circumstances.^ posseaaion. 

Where the land is in the possession of tenants a delivery of the docu- 
ments of title, or a direction to the tenants to pay their rents to the donee 
or the receipt of rents by the donee was sufficient. ^ 

Mere registration of a deed was insufficient,^ but it has been held that 
delivery of the deed of g^t was sufficient to pass the title.^ 

When the donor has done all he can to complete the gift, the gift 
cannot be set aside on the ground that the donor was out of possession.® 

Since the passing of the Indian Contract Act (IX. of 1872), an agree- 
ment although without consideration is enforceable as a contract if it be 
made on account of natural love and affection and be registered under the 
law for the time being in force for the registration of documents.^ 


PosseBsion can be taken by a guardian on behalf of a minor.® 

Whore the donor is the guardian of the donee, the Court will 
presume that continued possession of the subject of tho gift 
by the former^is really for the benefit of and in trust for the 
latter.® • 

Where one of the donees is ia actual possession, a declaration 
by the donor assented to by the donee in possession is sufficient.^® 

So far as the necessity for actual delivery is corieorned, the Transfer how 

Ousotod* 

law is now to be found in s. 123 of the Transfer of Property 
Act (IV. of 1882), which enacted as follows : — 


1 N. Vhalatchmi Amnud v. N. 
Suhbu PUlai (1871), 6 Mad. U. C. 
270; Strange’s ** Hindu Law,” 1. 
159 ; 11. 426. 

• Man Bhari v. Natmidh (1881),* 
4 All. 40 ; WannatKan v. 'Keyahadalh 
(1871), 6 Mad. H. C. 104; Abaji 
Cfangadhar v. Mukta (1893), 18 Bom. 
688 . 

® Haijivan Anandram v. Naran 
Haribbai (1867), 4 Bom. H. C. 
(A. C. J.) 31 ; Bank of Hindustan, cDc. 
V. A/medbhai Haribhai (1868), 5 
Bom. H. C. (0. C. J.) 83. 

* Lakshimoni Dasi v. Nittyananda 
Day (1692), 20 Calc. 464; Dagai 
Ddbee v. Mcdhwrafiath Chattopadhya 
(1863), 9 Calc. 854 ; 12 0. L. B. 530 ; 
Vaaudev Bhat v. Narayan Daji IkMe 
(1862), 7 Bom. 131. 


^ Bahnakund v. BJuigwan Das 
(1894), 16 All. 185. 

^ Kah Das Mullick v. Kanhya Lai 
Pandit (1884), 11 1. A. 218; 1 Calc. 
121 ; B(dmahind v. BJiagwan Das 
(1894), 16 AU. 185. 

» Act IX. of 1872, s. 25. 

^ See Joitaram v. Ram Krishna 
(1902), 27 Bom. 31. 

9 Taro Bibee v. Ohasiranh (1878), 
3 C. L. B. 247, relying on Anundchwnd 
Bai V. Kishen Mohun Bunofa (1806), 
1 Ben. Sel. B. 115 (2nd ed., 152). 
See Venkcdacheda Maniyaharer v. 
Thatltammod (1869), 4 Mad. H. 0. 406. 

Kushal {Bai) v. Lakkma Mana 
(1883), 7 Bom. 452. 

DharmodasDasv, Nistarini Dasi 
(1887). 14 Calo. 446; Ramboi (Bai) 
V. Mani (Bai) (1898), 23 Bom, 234 ; 
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Donations 
mortis causd. 


DefuiiUou. 


Fouitded on 
law of gifts. 


For the purpose of making a gift of immovable property, 
transfer must be effected by a registered instrument signed 
by or on behalf of the donor, and attested by at least two 
witnesses. 

For the purpose of making a gift of movable propeity, 
the transfer may be effected by a registered instrument signed 
as aforesaid or by delivery. 

“ Such delivery may be made in the same way as goods sold 
may be delivered,” ^ 

Acceptance of a gift during the hfotime of the ewnor is still necessary,® 

Section 128 has no application to gifts of movable property 
made in contemplation of death.^ 

The Hindu law makes no distinction in favour of gifts in 
contemplation of death, as respects the legal requisites to con- 
stitut(^ a perfect disposition by gift.^ When all these requisites 
have been fulfilled there is nothing in Hindu law to prevent 
effect being given to a gift in contemplation of death.** 

In one case ® where the son of the donor had made oVor possession to 
the donee after the death of the donor, the gift was uphold. 

“A will ib the legal declaration of the intention of the testator 
with respect to his property which he desires to be carried into 
effect aftei his death.” ^ 

The conduct of the testator and the Buiroundmg cucumstances may 
sometimes show whether a document was intended to bo a present gift or 
a will.® 

The Hindu law books do not provide rules as to wills in 
distinction fiom gifts inter vivos, but the introduction of gifts 
by will into generar use has followed in India, as it has done in 


Madhavrao Moreehmr v. Kashibai 
(1909), 34 Bom. 287 ; 12 Bom. L. B. 
9 ; Phtd Chand v. Lakhi (1903), 26 
All. 368. Of. Alabt Koya v. Mwm 
Kopa (1901), 24 Mad. 513. 

^ As to the delivery of goods sold, 
see Indian (Ibntraot Act (IX. of 1872), 

as 

* Act iv. of 1882, 8. 122. 

® Ihid,t 8. 129. 

• Ante, p. 499. 

“ A. VigaUadhm Ammal v. N, 
SMn Paiai (1871^ 6^ Mad. H. C. 


270. See Vpendra Krishna Deb Ba- 
kadsir {Kwmara) v. Nabin Krishna 
Bose (1869), 3 B. L. R. O. C. 113 ; 
8. C. Krishna Deb v. J^oopendra 
Krishna Ddf, 12 W. B. O. 0. 4. 

^ Bhaskar PwshoUm v. Sarasva- 
tibai (1892), 17 Bom. 482. 

^ Indian Suooession Act (X. of 
1865), B. 3. 

® See Ohunder Mokinee Dossee v. 
Hurroaoondnru Dossee (1865), 3 W. 
B. C. B. 200 ; post, pp. 502, 503. 
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other countries, the conveyance of property inter vivos, ^ and 
under the English rule a body of law applicable to wills has 
grown up from the foundation of the Hindu law of gifts.* 

“ Even if wills are not universally to be regarded in all respects as 
gifts to take effect upon death, they are generally so to bo regarded as to 
the property which they can transfer and the persons to whom it can be 
transferred.” ® 

There is not a complete identity* between the law of gifts and that of 
wills. ^ 

The history of the practice of making wills by Hindus is somewhat 
obscure. It seems to bj.ve commenced in Calcutta about the middle of 
the eighteenth century •of the Christian Era. At one time, the right of 
making a will was denied to Hindus by the Courts, but after considerable 
fluctuation of opinion the practice was recognized as settled in 1832. 
Probably the practice arose from the desire of Hindus to enjoy a privilege 
which was exercised by their Cliriatian and Mahomedan fellow-subjects. 

A Hindu who is of sound mind,® and not a minor,® can by 
Rift dispose of all property in which he has an absolute interest, 
and can by will dispose of all property which he may give away 
in his lifetime.’^ 

As to the gift of a share by a coparcener in a family governed by the 
Matakshara lawf see p. 2^. As to gifts of prox)erty, subject to rights 
of maintenance, see ante, pp. 80, 81^, 


^ JiUtendromohun Tagore v. Ga- 
nendromohun Tagore (1872), I. A. 
Sup. Vol. 47. at p. 68 ; 9 B. L. R. 
377. at p. 397 ; 18 W. R. C. R. 359, at 
p. 366. 

2 Ihid, 

® JuUendromohun Tagore v. Oa- 
nertdromoJmn Tagore (1872), 1. A. 
Sup. Vol. 47, at p. 69 ; 9 B. L. R. 
377, at p. 399 ; 18 W. R. C. R. 359, 
at p. 366; MaHvahoo (Bai) v. Mom 
moobai (Bai) (1897), 24 1, A. 03, at 
p. J05 ; 21 Bom. 709, at p. 721 ; 1 
(J. W. N. 366, at pp. 368, 369. See 
Beer Pertab Sakee {Baboo) v. JRa- 
jender Pertab Sahee {Maharajah) 
(1807), 12 M. J. A. 1, at p. 38; 9 
W. R. P. C. 16, at p. 22. 

^ See Biahen Ohand {Bat) v. 
Asmaida Koer {MuaaumcA) (1884), 11 
I. A. 164, at p. 177 ; 6 All. 660, at 
p. 672 ; Lakahman Dada Naik v. 
Ramchandra Dada Naik (1880), 7 
1. A. 181, at p. 194 ; 5 Bom. 48, at 
pp. 61, 62; 7 C. L. R. 320, at p. 
328 j LakaJmihai v. Ganfwf Moroba 


(1867), 4 Bom. H. C. 0. C. 160, at p, 
158; Seth Mulchand Badhareha v. 
Mancha {Bai) (1883), 7 Bom. 491, at 
p. 493. 

See Indian Succession Act (X. of 
1865), 8. 46, applied to certain Hindu 
wills (•post, p. 516) by the Hindu Wills 
Act (XXL of 1870), 8 . 2 ; Woomeah 
Ohunder Biswas v. Baabmohini Daaai 
(1893), 21 Calc. 279, at p. 291 ; S. C. 
affirmed on appeal, Bashviohim Dost 

V. Umesk Chunder Biswas \1898), 25 
1. A. 109; 26 Calc. 824 ; 2 C. W. N. 
321. 

^ Indian Succession Act (X. of 
1865), s. 46, applied to oeftain Hindu 
wills {post, p. 616) by the Hindu Wills 
Act (XXI. of 1870), B. 2 ; Hardwari 
Lai V. Gomi (1911), 33 All. 626; 

W. Macnaghten’s “ Hindu Law,” 
vol. ii p. 219, note ; Cosainaid Bysach 
V. Hurroaoondery Doeaee (1819), F. 
Macnaghten, 81 ; 2 Morley’s " IHgest,” 
198. 

’ See Hindu Wills Act (XXL of 
1870), s. 3, post, p. 613. 


0 

Limits of 
analogy. 


Subject of 
gift or will. 
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Peoided cases, too numerous to be now questioned, have determined 
that the testamentary power eadsts, and may be exercised, at least within 
the limits which the law prescribes to alienation by gift initr wvos.” ^ 

The owner of an impartible estate can dispose of it by will, unless there 
be a special family custom, or a tenure prohibiting alienation.® 

A Hindu woman can dispose of her siridlian properly by 
will,® subject in some cases to the consent of her husband.^ 

As to the power to transfer her stridhan property by gift, see ante, 
pp. 428, 429. 

She cannot by will dispose of the income or accumulations of an estate, 
in which she is only a restricted owner, altliough^ie may have a power of 
disposing of them during her lifetime.'* 

In cases not governed by the Hindu Wills Act ® the form 
of document, provided it be of a testamentary character, is 
immaterial. No formalities are necessary.’ A nuncupative 
will i^ permissible.® 

The following have been held to bo of a testamentary nature : — 

1. A statement before a Revenue official, which was recorded b^'liim.® 

2. An unsigned will.^® 

3. A draft will.^^ • 

4. A petition to the Revenue authorities.^® t 


1 Beer Pertah Sahee (Baboo) v. 
Bajendpr Pertah Sahee (Maharajah) 
(1867), 12 M. 1. A. 1, at p. 38; 9 
W. R. P. C. 15, at p. 22 ; Adjoodhia 
Oir V. Kaehee Oir (1872), 4 N, W. P. 
31 ; Pttum Koontmr (Mua^t) v. Joy 
KisJten Doss (1866), 6 W. R. C. R. 
101 ; VcdliTiayagam Pxllai v. Pachche 
(1863), 1 Mad, H. C. 326. 

® Venkata Surya Mahipaii Rama 
Krishna Boo Bahadoor (Sri ^Baja 
Boo) V. Court of Wards (1898), 26 
L A. 83 ; 22 Mad. 383 ; 3 C. W. N. 
415 ; 1 L. R. 277 ; Sartaj Kuari 
(Bani) v. Deoraj Kuari (Bani) (1888), 
15 I, A. 51 ; 10 All. 272 ; Beresford v. 
Bamasubha (1889), 13 Mad. 197. 

® Arde, pp. 428, 429. 

* Ante, p. 428. 

® Ante, pp. 458, 459. 

® Post, pp. 514, 515. 

^ Bapuji Jagannath (1895), 20 
Bom, 674 ; Badhabai v. Oanesh Tatya 
Oholap (1878), 3 Bom. 7, following 
Muncherji Pestonjee v. Narayen 
Imrammjee (1863), 1 Bom. H. C. 


'"77 ; Vinayak Narayan Joy v. Qo- 
vindrav Cinntaman Jog (1869), 6 
Bom. H. C. A. C. 224. 

* Gohil Chand v. Mangal Sen 
(1903), 25 All. 313 ; Har% Chxntaman 
Dikshit V. Moro Lahskman (1880), 
11 Bom. 89; Bluigvan Dullabh v. 
Kala Shankar (1877), 1 Bom. 641 ; 
Srinivasammal v. Vijayammal (1864), 
2 Mad. H. C. 37. 

^ ® Kalian Singh v. Sanwal Singh 

(1884), 7 All. 163. 

Tarachund Bosey.Nobecn Chun- 
der Hitter (1865), 3 W. R. C. R. 
138. 

Janki v. KaBu Mai (1908), 31 
All 236. 

Mahomed 8humso6lHooda{Moul‘ 
vie) V. Sheumkram (1874), 2 I. A. 7 ; 
14 B. L. R. 226 ; 22 W. R. 0. R. 409 ; 
KdUany Koer (Musaamut) v. Lwhmee 
Pershad (1876), 24 W. R. C. R. 396. 
See also Husrpv/rshad v. Sheo Dyal 
(1876), 3 1. A, 269 ; 26 W. R. C. R. 
55, which was a case under the Oudh 
Estates Act (I. of 1869). 
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5. Entries in a wajib-ul-arz.^ 

6. A matrimonai aixangement deed. ^ 

7. A mooktarmah (power of attorney),* 

8. A deed of settlement made at the time of an adoption.* 

9. A deed of assignment.* 

One ot the tests is whether the document is revocable or not.* 


There are no technical rules for the construction of Hindu Construction 

„ of wills. 

Wills.’ 


“ The true mode of construing a will is to consider it as expressing in F^™t ^naider 
all its parts, whether consistent with law or not, the intention of the testator, th^a^l^y 
and to determine up^ a reading of the whole will together ® whether, law. 
assuming the limitations therein mentioned to take effect,* an interest 
claimed under it was intended under the circumstances to be conferred.” 

The will is to be construed in its plain ordinary meaning. 

A benignant construction is to be used and ... if the real meaning Benignant 
of the document can be reasonably ascertained from the language used, oons^^otioiu 
though that language be ungrammatical or untechnical, or mistaken as 


^ Mathura Das v. Bhikhan Mai 
(1896), 19 AU. 16. See Lah {Musam- 
mat) V. MurU Dhar (1900), 23 I. A. 
97 ; 28 AU, ; 10 C. W. N. 730 ; 
Sahodra v. Oanesh Parshad (1905), 
10 C. W. N. 249. 

o 

* Din Tarini Dehi v. Krishna 
Oopal Bagchi (1908), 36 Calc. 149; 
13 C. W. N. 291. 

* Kollany Eoer (Mmsamvi) v. 
Lvchmee Pershad (1875), 24 W. R. 
C. R. 395; Kooldeb Narain Shahee 
(Baboo) V. Woomacoomaree (Mussa- 
mid) (1863), MarshaU, 357; 2 Hay, 
370. 

* Lakshmi v. Stibramanya (1889), 
12 Mad. 490. 

‘ Ishri Singh (Tltakur) v. 

Singh (1884), 11 1. A. 135; 10 Galo. 
792; Udai Baj Singh v. Bhagwan 
Bahhah Singh (1910), 37 I. A. 46; 
32 AU. 227 ; 14 C. W. N. 641 ; 12 
Bom. L. R. 409. 

® Sita Koer (Musst) v. Deo Nath 
Sahay (Munshi) (1904), 8 C. W. N. 
614. 

^ Technical rules of English con- 
veyancing are not to be made use of 
in construing Hindu wiUs, Jogesuiq^' 
Narain Deo v. Bam Chund Dvtt 
(1896), 23 1. A. 37, at p. 49; 23 
Calc. 670, at p. 679. 

* Indian Succession Act (X. of 


1865), s. 69, applied to certam Hindu 
wills by the Hmdu WiUs Act (XXL 
of 1870), s. 2, 'posU p. 516; Amir^ 
thayyan v. Ketkuramayyan (1890). 
14 Mad. 65, at p. 69. An invalid 
gift over may indicate the testator’s 
intention to Umit an estate which he 
has created ; Anandrao Vinayak v. 
Administrator OeneraJ of Bombay 
(1895), 20 Bom. 450. 

* What is intended lo be a life 
'estate cannot be extended into a 
greater estate by the failure of the 
limitations, Tarakeswar Boy (Kumar) 

V. Shoshi Shikareswar (Kumar) (1883), 
10 I. A. 51 ; 9 Calc. 952 ; 13 C. L. R. 
62. 

Juttendromohun Tagore v. Oanen- 
dromohun Tagore (1872). I. A. Sup. 
Vol. 47, at p. 79 ; 9 B. L. R. 377, at 
p. 409 ; 18 W. R. C. R. 359, at p. 871 ; 
Sookhmoy Chunder Doss v. Mono^ 
hvrri Dasi (Srimati) (1885), 12 L A. 
103, at p. 110; 11 Calc. 684, at p. 
692. 

Bha^vJtti Daee (Mussumat) v. 
Bhdanath Thakoor (Chowdry) (1875), 
2 J. A. 256, at pp. 259, 261; 24 

W. R. C R. 168, at p. 169 ; KruOo- 

romoney Doasee (Sreemvity) v. 
Norendro Krishna Beihadoor (Maha- 
rajah) (1888), 16 1. A. 29, at p. 41 ; 
16 Calc. 383, at p. 394. ^ 
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Surrounding^ 

ciroiim* 

fitancea. 


Literal 

construction. 


Technical 

words 


to name or description, or in any other manner incorrect, provided it 
sufficiently indicates what was meant, that meaning shall be enforced to 
the extent and in the form which the law allows.” ^ 

In construing a will the Court must have regard to the words used, and 
then may take into consideration the surrounding circumstances,® the law 
relative to the subject,® and where there is ambiguity * the ordinary notions 
and wishes of Hindus.® 

It may be assumed that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be retained in his family, and it may 
be assumed that a Hindu knows that as a genera] rule, at all events, women 
do not take absolute estates of inheritance, Tihich they are enabled to 
alienate.® 

The principle of joint tenancy appears to be uitknown to Hindu law, 
except in the case of coparcenary between memSers of an undivided 
faimly.^ 

“ "Wliere the language of the will is clear and consistent, it shall receive 
its Jiteial construction unless there is sometlung in tlie will itself to suggest 
departure from it.® 

“ Clear and unambiguous dispositue words arc not to be controlled 
or qualifi^ by any general expression ot intention.” ® 

“ Technical words or w^ords of known legal import must have their 
legal effect, even though the testator uses inconsistent words, unless those 
inconsistent words are of such a nature as to make it perfectly clear that 
the testator did not mean to use the technical terms iij their proper 
sense.” 


^ J uttendromohun Tagote v. Ganen- 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 65 ; 9 B. L. R. 377, at 
p. 395; 18 W. R. C. R. 359, at p. 364. 

® Soorjeemoney Dosaee (JSreemiUty) 
V. Denohundkoo Mullick (1857), 6 
M. I. A. 526, at p. 550 ; 4 W. R. 
P. r. 114; Bhuggehutty Proaonno 
Sen V. Oooroo Proaonno Sen (1897), 
25 Calc. 112, at p. 124. 

® Btaaonauth Chwnder v. Bamaao6n- 
dery Dosaee (Sreemvity) (1867), 12 
M. I A. 41, at p. 59; S. C. Pran> 
Icisto Chunder v. Bamaaoondery Dosaee, 
9 W. R, P. C. 1 ; Karaatidoa Natha v, 
LadkavaJm (1887), 12 Bom. 185, at 
p. 200 ; Lakahmihai v. Hirdbai (1886), 
11 Bom. 69, at p. 74; Mottled 
Mtthedalv. Advocate Genered of Bombay 
(1910), 35 Bom. 279; 13 Bom. L. R. 
471. 

Paremi v. Mahadevi (1909), 34 
Bom. 278 ; 12 Bom. L. R. 196. 

® See Badha Proaad Midltck v. 
Bammmi Daati (1908), 35 1. A. 118, 
at p. 129 ; 35 Calc. 896 at p. 902 ; 


12'C. W. N. 729, at p. 737 ; 10 Bom. 
L. R. 604 ; Mahomed Shumaool Hooda 
{Moidwe) V. Shevmkram (1874), 2 1. A. 
7^ at pp. 14, 15 ; 14 B. L. R. 226, at 
pp. 231, 232 ; 22 W. R. C. R. 409, 
at p. 410. 

^ Mahomed Shumaool Hooda (Moul- 
vte) V. Shewukram (1874), 2 I. A. 7, 
at pp. 14, 15; 14 B. L. R. 226, at 
pp. 231, 232 ; 22 W. R. C. R. 409, at 
p. 410 ; see ante, pp. 426-428. 

^ JogeavKtr Narain Deo v. Bam 
Chund Dvii (1896), 23 I. A. 37, at 
p. 44; 23 Calc. 670, at p. 679; 
Gopt V. Jaldham (Muaammat) (1910), 
32 All. 41 ; ante, p. 231. 

® Guruaami Ptllai v. Simkami 
AmmUl (1895), 22 1. A. 119, at p. 
128 ; 18 Mad. 347, at p. 358. See 
Kriahmrao Bamchandra v. Benabai 
(1895), 20 Bom. 571. 

® Lain Mohun Singh Boy v. Chuk- 
kun LaU Boy (1897), 24 1. A. 76, at 
p. 85; 24 Calc. 834, at p. 846; 1 
C. W. N. 387, at p. 388. 

“ Ibid, 
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By giving his property by will to some other person/ a pisiniieriaon. 
Hindu can defeat the rights of his heirs. ^ 

He can defeat the inheritance of a ‘•on whom he has taken in adoption,® 0 
or of a son taken in adoption subsequently to the will.^ 

He cannot by will defeat the legal right of his wile or any other person Right of 
to maintenance ; ® but he can by will deprive liis wife of the share which maintenanoe. 
she gets on partition,® and, provided he leaves sufficient property for the 
maintenance of his wdow and those w'hom he is legally bound to support, 
a Hindu can dispose of his proxierty by gift or will, so as to free it from 
claims to maintenance.’ 

The leading c/se in the subject of Hindu gifts and wills is Tagore case, 
the well-known Tagore case,® which laid down principl(‘s which 
have been the foundation of most other deci^^ions on the subject 
of Hindu gifts, settlements, and wills. 

The following principles are to be found in the decision in 
that case, and in the decisions founded thereon. 

I. Where pioperty is given or bequeathed to any person, he presumption 
is entitled to tl)e \vho]o interest of the testator therein, unless 


^ Pro&unnoo Coomar Gliosc v. 
Tarrucknath Sircar (1873), 10 B. 
a67 ; S. 0. Tarucknath Sircar v. 
Prosono Coomar Ghose, 19 W. R. 
C. R. 48. 

® Mulraz Lachmia v. Chalikany 
Venicaia Hama Jagganadha Bow 
(1838), 2 M. I. A. 54 ; Baiva JUItsser 
v. Bishen Prokash Narain. Singh 
(1868), 10 W. R. r. R, 287 ; Nata^ 
yanaavami Chetii v. Arunackala Chelti 
(1832), 1 Mad. H. (\ 487 ; S Mayya 
V. Surayya (1887), 10 Mod. 251; 
Narotiam Jagjtvan v. Narmi^a 
Hankisandaa (1866), 3> Bom, H. C. 
A. C. 6. 

• Purahotam Shama Shcnvi v. 
Vasudev Kriahna Shenvi (1871), 8 
Bom. H. C. 0. C. 196; Lahahmi v. 
Svbramanya fl880), 12 Mad. 490. 

^ Vinayah Narayan Jog v. Qovin- 
4rav Chintaman Jog (1869), 6 Bom. 
H. C. A. 0. 224. In this case the 
natural father was at the time of the 
adoption aware of the provisions of 
the will. 

® Promotha Nath Roy v. Nagen- 
drahdla Ckavdhrain (1908), 12 C. \V. N. 
:808 ; See ante, pp. 81. 


® Poorcndia Nath Sen v. Henian- 
gint Dan (1908), 36 Calc. 75 ; see 
anie^ p. 319. 

’ D4>endra Coomar Roy Chowdhry 
\. Brojendra Coomar Roy Chowdhry 
(1890), 17 Calc. 886; Bhoobunmoyee 
Debea Chowdkrain v. Ramkieaore 
'AcharJ Chowdhry, Ben. S. D. A. 
1860, p. 485, at p. 489; Sorolah 
Doaacc v. Bhootmn Mohun Neoghy 
(1888), 15 (’aJc. 292, at p. 306. See 
Razabai v. Sadv (1871), 8 Bom. H. C. 
A. 0. 98 ; Lakshmi v. Svbramanya 
(f889), 12 Mad. 490, at p. 494; 
answeis of law officers m Mulraz 
Lachmia v. Chalekany Vencata Rama 
Jaganadha Row (1838), 2 M. I. A. 54, 
at p. 57. The widow’s claim to 
maintenance cannot be defeated 
merely by implication, Joytara v. 
Ramhati Sirdar (1884), 10 CaJe. 

638 ; ComtUmony Dossee v. Ramma- 
nath Bysack (1843), 1 Fulton, 189, 
at p. 193. 

Jvitendromohun Tagore v. Ganen- 
dromohun Tagore (1872), J, A. Sup, 
VoL 47 ; 9 B. L. R. 377 ; 18 W. R. 
C. R. 359. 
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it appears from the will that only a restricted interest was in- 
tended for him.^ 

“ If an estate were given to a man simply without express words of 
inheritance, it would, in the absence of a conflicting context, carry by 
Hindu law ... an estate of inheritance. If there were added to such 
gift an imperfect description of it as a gift of inheritance, not excluding the 
inheritance imposed by the law, an estate of inheritance would pass."’ ^ 

In spite of an apparent absolute interest it may be shown by other 
provisions of the will or gift that a life interest only was intended to be 
given.® 

As to bequests by husbands to their wives, see ante, pp. 426-428. 

II. “ All estates of inheritance created arrangement, 

or will, so far as they are inconsistent with the general law of 
inheritance, are void as such.” 

“ A man cannot create a ncu form of estate, or alter the line of succes- 
sion allowed by law, for the purpose of carrjdng out liis own wishes or views 
of policy."’^ ^ This rule does not prevent the validity of a life estate, which 
precedes an invalid provision for the succession.® 


1 Indian Succession Act (X. of 
1865), 8. 82, applied to certain Hindu 
wills by the Hindu Wills Act (XXI. 
of 1870), s. 2 ; Damoderdaa Tafidas 
V. Dayiiblmi Tajndas (1898), 25 I. A. 
126 ; 22 Bora. 833 ; 2 C. W. K 417. 
This principle is equally applicable to 
the cases of Hindu wills, not governed 
by the Hindu Wills Act, sec cases in 
next note. 

® JvJttendromohwn Tagore v. Ga'iien- 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 65 ; 9 B. L. R. 377, at 
p. 395 ; 18 W. R. C. R. 369, at p. 
366; Lalit Mohan Singh Soy v. 
Chukkun Lai Soy (1897), 24 I. A. 76, 
at p. 88 ; 24 Calc. 834, at p. 849 ; *1 
C. W. N. 387, at p. 390 ; Manikya- 
mala Bose v. Nanda Kumar Bose 
(1906), 33 Calc. 1306 ; 11 C. W. N. 
12. See Anundoimhey Dossee v. 
Doeden East India Company (1859), 
8 M. 1. A. 43 ; 4 W. R. P. C. 61 ; 
Basanta Kumar i Ddbi v. Kamikshya 
Kumari Ddbi (1905), 32 I. A. 181 ; 
33 Calc. 23 ; 10 C. W. N. 1. 

® Somasundara Mvdaliar v. Ganga 
Bissen Soni (1904), 28 Mad. 386. 

® Juttendromohun Tagore v. Ganen- 
dromohun Tagore (1872), 1. A. Sup. 
Vol, 47, at p. 66 ; 9 B. L. R. 377, at 
pp. 394, 396 ; 18 W. R. C. R. 359, at 


p. 364 (in that case an attempt was 
made to create an estate in tail 
male) ; Tarakeswar Shy {Kumar) v. 
Shoahi Shikareswar (^mar) (1883), 
10, T. A. 61 ; 9 Calc. 952 ; 13 C. L. R- 
62 Kristoromoney Dossee {Sree^ 
mutiy) V. Noiendro Krishna Baha- 
door (Maharajah) (1888), 16 I. A. 29 ; 
16 Calc. 383 ; Vidlabh^ Damodhar 
V. Thucker Gordhandaa Damodhar 
(1890), 14 Bom. 360 ; Puma Saahi 
BhaftacJuzrji v, Kalidhan Sai Chowd- 
huri (1911), 38 1. A. 112; 38 Calc. 
603; 15C.W.N.693; 13 Bom. L. R. 
451 (a case of a settlement irder vivos), 
and other cases cited in Phillips’ and 
Trqjrelyan’s “ Hindu Wills,” chap. v. ; 
Kunhmina (Mooriyat Peetikayil) v. 
Kunhamhi (Mooriyat Peetikayil) ( 1 908), 
32 Mad. 315. 

® Jvttendromohun Tagore v. Qanen- 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 66 ; 9 B. L. R.' 377, 
at pp. 394, 395; 18 W. R. C. R. 
369, at p. 364; Sameshwar Prosad 
Singh v. Lachmi Prosad Singh (1903), 
7 C. W. N. 688. Cf. Indian Succes- 
sion Act (X. of 1866), s. 103, applied 
to certain Hindu wills by the Hindu 
Wills Act (XXI. of 1870), s. 2 (post, 

p. 616). 



CHAP, XVIII.] 


REPUGNANT CONDITION, 


507 


III. Where an absolute estate is given by the gift or will, a Bepugjnant 
condition repugnant to the estate previously given, or a re- 
striction in the mode of enjoyment, is void.^ 

0 

This applies also to a partition or other arrangement or transfer. ‘ 

A prohibition against alienation ^ (even in the case of a gift to Brahmins),* 
against obtaining possession,*^ or against partition,® or a provision that the 
property should not be liable for the debts of the beneficiary,’ a provision 
that the expenditure is to be controlled by certain trustees,® or a provision 
that the income is to be accumulated,® mav be disregarded by the bene- 
ficiary. 

A lawful condition not inconsi<?tent with the gift or bequest is valid ; “ 
but a gift or beqwst ujKm a condition wliicli is impossible.” or is contrary 
to law or morality,'® is void. 

IV. A person capable of taking under will, gift, or Bequest to 

unborn 

person. 

^ See Indian Succession Act (X. of BniUshori Da si v. Debendrattaih Sir- 
1865), 8. 125, and eases in notes 3-0 car (1887), 15 L A. 37 ; 15 Calc. 409; 
below. Narayan v. Kannan (1884), 7 Mad. 

* Venkaframannay, Bramanna Sas- 315. 

trulu (1869), 4 Mnd. H, C. 345; Ah ’ Raikishavi Dasi v, Dehendranath 
fJasaii V. Dhirja (1882), 4 All. 518 Sircar (1887), 15 I. A. 37; 15 Calc. 

(a mortgafe) ; Bhairo v. Parmeshri 409. 

Dayal (1804), 7 All. 516 (deed of com- * Motivalm (Bai) v, Mam/ubai (Bai) 
promise). (1895), 19 Bom. 647. 

® Juttendromohun Tagore v. Ganev- * Kolia Svbramaniani Chetti v. 
dromohun Tagore (1872), I. A. Sup. TheUanayakulu Subramaniam Chetti 
Vol. 47, at p. 65 ; 9 B. L. B. 377, at (1881), 4 Mad. 124, See Raneemoney 
p. 395 ; 18 W. R. C. R. 359, at p. Dossee {Sreemutty) v. Premmoyiey 
365; Aahutosh Didt v, Doorga Chvrn Dossee {Sreemufty) (1905), 9 C. W. N. 

CJtatterjee (1879), 0 1. A, 182; *5 1033; post, pp, 512, 613. 

Calc. 438 ; 6 C. L. R. 296 ; Sookhmoy See Hureehur Mookerjee v. Raj 

Chvmler Dass v. Monohurri Dasi Ktshen Mookerjee (1874), 23 W. R. 

(Srimatiy (1885), 12 1. A. 103; 11 C. R. 236; Oanendro Mohnn Tagore 
Calc. 684 ; Raikishcri Dasi v. Deben- v. Juttendro Mohun Tagore [Rajah) 
dranath Sircar (1887), 15 I. A. 37 ; (1874), 1 1. A. 387 ; 14 B. L. R. 00; 

15 Calc. 409; Chundi Churn^Barua* 22 W. R. C. R. 377; Bhdba Tarini 
V. Sidhesvmri Dehi XRani) (1888), 15 Dehya v. Peary Lall Sanyal (1897), 

1. A. 149; 16 Calc. 71 ; Lalit Mohun 24 Calc. 646; 1 C. W. N. 578. Son 
Singh Roy V, Chukkun Lai Roy (1891), Part XVI. of Indian Succession Act 
24 1. A. 76 ; 24 Calo. 834 ; 1 C. W. N. (X. of 1866) applied to certain Hmdu 
387. wills (post, p. 616). 

* AnavtJui Tirtha Chariar v. Naga- See Indian Succession Act (X. of 

muthu Amhalagaren (1881), 4 Mad. 1865), s. 115, applied to certain Hindu 

200. wills by s. 2 [post, p. 516) of the 

® CaUy Nath Naugk Chowdhry v. Hindu Wills Act (XXI. of 1870). 

Chunder Nath Naugh Chowdhry See Ibid., s. 114. Where im- 

(1882), 8 Calo. 378 ; 10 C. L. R. 207 ; moral conditions are subsequent to 
Shivgar Dayagar (Gosavi) v. RivetU the gift, they are void and the gift 
Carnac (1888), 13 Bom. 463. is good, sec Ram Sarup v. Bela 

* Mi^koondo Loll Shaw v. Qemesh (Mussurmt) (1883), II I. A. 44; 

Chunder Shaw (1876), 1 Calo. 104 ; 6 AIL 313. 
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settlement must, either in fact or in contemplation of law,^ be 
in existence at the death of the testator,® or date of the gift,® as 

the case may be. 

% 

As to grants of impartible estates by Government, see ante, pp. 260, 251. 

In laying down the above rule in the Tagore case the Judicial Com- 
mittee desired “not to express any opinion as to certain exceptional cases ot 
provisions by means of contract or ol conditional gift on marriage or other 
family provision for wliich authority may be found in Hindu law or usage.” 

This rule is applicable to all wills of Hindus, by whatever school they 
m<iy be governed,^ and whether the3" Ix' or lie not subject to the Hindu 
Wills Act.® 

It applies whether the bequest is to take effect immeaiatoly on the death 
of the testator, or is to be jKistponed by the intervention of a prior estate, 
or is contingent upon the happening of some event.® It applies to a 
person taking under a power of appointment contained in a will,’ and indeed 
to every form of bequest.® 

A bequest to the future wife of the testator’s son in case he should marry 
within ten y^ars from the testator’s death has been upheld on the grouncl 
that tlie wife was in fact bom beiore the death of the testator.® 


^ As in the case of a child in the 
womb or of an adopted son. 

® Jvttendromohun Tetgore v. Oanen- 
dromohun Tagore (1872), I. A. Sup. 
VoL 47, at pp. 67, 70 ; 9 B. L. R. 
377, at pp. 397, 400 ; 18 W. R. C. R. 
359, at pp. 366, 367 ; Venkata Nara- 
eimha Appa Jtao Bahadwr Sri Baja) 
V. Venkata PurasJiothama Jaganadha 
Qopala Bow Bahadur (Sri Raja Sura- 
neni) (1908), 31 Mad. 310. 

® Pudmavund Singh Bahadoor 
(Baja) V. Hayes (1901), 28 I. A. 152; 
28 Calc. 72 ; 6 C. W. N. 806 ; 3 Bom. 
L. R. 803 (a case of a pottah given 
in settlement of litigation). 

* Mangaldaa NathvhJioy (Sir) v. 
Krishnabai (1881), 6 Bom. 38. 

® Alangamonjori Dahee v. Sona- 
moni Dabee (1 882), 8 Calc. 637 ; 10 
C. L. R. 469. See CaUy Nath Naugh 
Chowdhry v. Chunder Nath Naugh 
Chowdhry (1882), 8 Calc. 378, at p. 
390 ; 10 C. L. R. 207, at p. 216 ; 
Jairam Ufarronji v. Kuverbai (1886), 
9 Bom. 491, at^p. 506. 

® Tarak&noar Boy (Kumar) v. 
Shoahi Shdkareawar (Kumar), 10 I. A. 
61 ; 9 Calc. 962 ; 13 C. L. R. 62 ; 
Chundi Chum Sarua v. Sidheswevri 
DM (Barn) (1888), 16 I. A. 149 ; 16 
Calc, 71 ; Kt^mmoney ^ Dossee 


(SreemuUy) v. Norendro Krishna 
Bahadoor (Maharajah) (1888), 16 

I. A. 29 ; 16 Calc. 3^*; Nislarini 
Dassi V. Nundo Lai Boae»(1902), 30 
Calc.^369, at p. 386; 7 C. W. N. 
353, at p. 364 ; Javerbai v. KMibai 
(189iy, 16 Bom. 492 ; Anandrao 

Vinayak v. Adminiatrator^General of 
Bombay (1895), 20 Bom. 450 ; Bam' 
gwttee AcJuirjee v. Kistosoondune 
Debia (1873), 20 W. R. C. R. 472. 

’ Motivahoo (Bat) v. Mamoobai 
(Bat) (1897), 24 1. A. 93; 21 Bom. 
709 ; 1 C. W. N, 366 ; Upendra Lai 
Boral V. Hem Chundra Boral (1897), 
25 Calc. 405; 2 C. W. N. 295; 

Gostuagni Shri Girdharji v. Madhmodas 
Premji (1893), 17 Bom. 600, at p. 
617 ; Javerbai v. Kdblibai (1891), 16 
Bom. 492. See Tribhuvandas BuJt~ 
tonji Mody v. Oangadas TricAimji 
(1893), 18 Bom. 7. 

® A gift to a person to be adopted 
by a son’s wife is void, Kashmoath 
Chimnaji v. Chimnaji Sadaehiv (1906), 
30 Bom. 477, 

® Nafar Chandra Kundoo v. Batan 
Mala DM (1910), 16 C. W. N. 06 ; 
Dines Chandra Roy Chowdhry v. Biraj 
Kamini DtMi (1911), 39 Cale. 87 ; 16 
C. W. N. 945, 
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The decisions as to gifts to a class, ^ some of thfe members of wliich are Gift to 
incapable of taking, have given rise to some difficulty. class. 

Where there is a bequest to a class, and the class is to be ascertained at 
the date of the death of the testator the members of the class who are then 
capable of taking are entitled to the bequest.^ ^ 

Where there is a present gift, or bequest to persons capable of taking, 
which is intended afterwards to open out, and let in others who are in law 
not capable of taking, the gift or bequest operates in favour of the persons 
capable of taking.^ 

Where there is a bequest to a class, the members of wliich are to be 
ascertained at a date later than the date of the death of the testator, the 
bequest enures for the benefit of such members of the class as are capable 
of taking, althougl^he class may be in terms wide enough to include persons 
not bom at the date of the death of the testator.^ 


^ In Jarman on Wills (4th ed.)* 
268, we find the following : — “ A 
number of persons are popularly 
said to form a class when they can 
bo designated by sumo geneial 
name as ‘ children,’ ‘ grandchildren,’ 

‘ nephews,* but in legal language the 
question whether a gift is one to a 
class depends not upon these cun- 
sidoration9,%ut upon the mode of the 
gift itself, Mamely, that it i-s a gift of 
an aggiegate sum to a body of pepions 
unoeitain in number at the time of 
the gift, to be ascertained at a future 
time, and who arc all to take in 
equal or bonio other definite propor- 
tions, the share of each being depen- 
dent for itb amount upon the ultimate 
uuinbor of persons.” 

A bequest of a right of rcbidcueo 
to a body of persons is nut a gift to 
a class,*’ Kiishnanath Narayan v 
Alniaiam Narayan (189J), 15 Horn. 
543. A gift to named iiidi^idudls 
would not ordmardy bo a gift to a 
class, SCO SalUty MalMmal v. Janbai 
(Lady) (1901). 3 Bom. L. K. 786. 

* See Indian tiiuccesbion Act (X. of 
1865), h. 98. In this ease the class 
does not include any persons born 
after the death of the testator, and 
thoioforo does not offend against the 
rule laid down in the Tagore case 
(an(e, pp. 507, 508). 

® See Bisfien Otmthd (Bat) v. Asmaiila 
Koer (Mussiimai) (1883), 11 1. A. 164 ; 
6 All. 560. In that case the Judicial 
Ooramittee were oonsidermg a family 
arrangoment, but in Bam Lai Sett 


V. Kanai Lot Sett (1886), 12 Calc. 
663, which was a case of a gift inter 
vivos, Wilson, J., treated the judg- 
ment as applicable to the law of 
wiUb. See also Manjamma v. Padma- 
nobhnyya (1889), 12 Mud. 393 (a case 
of A settlement). This view wus 
atoeptod in BJuigcibati Bnrnmnya v. 
Knh Charan Stngh (J911), 38 1. A. 
54 ; 38 Oalc. 4(>8 ; 16 (\ W. N. 395 ; 13 
Bom L. R. 375 ; S. (*. ni (’ourt below 
(11K)5), 32 Calc. 992 ; 9 0. W. N. 749, 
and in BJtoba Tartni Debga v. Ptauf 
Jjall Samjal (1897), 24 Calc. 646; 1 
0. W. N. 578, which was a ease of a 
will governed b^ the Hindu Wills 
Act, 

* This has now been settled by 
Bhngabati Barmanya w Kofi C fun an 
Singh (1911), 38 J. A. 54 ; 38 Calc. 468 ; 
15 (\ W. N. 39.3 ; J3 Bom. L. R. 375 ; 
S. (\ m Court below (J905), 32 <'<iJe. 
992 ; 9 C. W'. N. 749 ; Badha Prasad 
MiUlick V. Bant mom Dasi (1910), .38 
C^ale. 188 ; 16 C. W. N. 113 (which was 
decided with reforeuee to the Hindu 
Wills Act); Bftoba Tar ini Dehya 
Peaty Ball Sanyal (1897), 24 ('ale. 
646; 1 V, W. N. 578; Ham Lai 
Sell Kanai Lai Sell (1S86), 12 
Calc. 663 ; (a ease of a family sidtle- 
ment) ; Rarvganudhxi Mudaliar v. 
Baghirathi Amtrudl (1906), 29 Mad, 
412 ; Kfiettermohau M ullick v. Gunga- 
narain Mallkk (1881), 1 i\ W. N. 
671, n. ; Knahnaramani Daai (S. M.) 
V. Ananda Kriahna Bose (1869), 
4 B. L. R. O. C, 231, at p. 279 ; Sorna 
Sundwra Mudaliar v. *Ganga Bisaen 
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Where it is impo»sible to infer that the testator had the intention of 
benefiting at least tliose members of the class who are capable of taking, 
there is authority to show that the whole bequest fails. ^ 

Ueli^oufl and \ Although the Hindu law does not permit a devise to an individual who 
chamable is unbom at the time of the death of the testator, there is nothing to 
endowments, prevent a devise,* or a charge ® in favour of the service of an idol,* 
or for the endowment of a temple, or for the maintenance of private or 
public religious ceremonies or worship,® or for charitable purposes,® or an 
endowment for the benefit of the publie in the advancement of religion. 


Soni (1904), 28 Mad. 386 ; Ratiganadka 
Mudaliar v. Baghiratthi Amrml (1906), 
29 Mad. 412 ; Manjamma v. Padma- 
nabJiayya (1889), 12 Mad. 393 ; 

Advocate-General v. Karmali (1903), 
29 Bom. 133, at p. 150 ; Mangaldas 
Parrmnandas v. Tribhuvandas Natsi- 
das (1891), 15 Bom. 652; Tribhii- 
mndas BiUiotiji Modij v. Oangadus 
Triciimji (1893), 18 Bom. 7 ; Krinh- 
narao RamcJiandra v. Benahai (1895), 
20 Bom. 571 ; Gordhandas v. Batn- 
coover (Bai) (1901), 26 Bom. 449, at 
p. 468; 3 Bom. L. R. 857. Contm, 
Soudamimy Dosaee v. Jogesh Ohander 
DiUt (1877), 2 Calc. 262 ; Kherodc- 
tnoney Dossee v. Doorgatmney Doaaee 
(1878), 4 Calc, 455 ; 3 C. L. R. 315 ; 
Chundratnoney Dossee v- MoUlal 
MidUck (1879), 5 C. L. R. 496 ; Kojo- 
moyee Dassec v. Troyluucko Mohiney 
Vassec (1901), 29 Calc. 260, at p. 
276; 6 C. W. N. 267, at p. 278; 
Brarmmayi Dasi {Srimati) Jagcs 
Cfuindra butt (1871), 8 B. L. R. 400 ; 
Bmjamith Dty ^irkar v, Anaudamayi 
Dual (1871), 8 B. L. R. 208 ; Jaiiam 
Narronji v. Kuverbai (1885), 9 Bom. 
491. 

1 Khimji Jairam Narronji v. Mo- 
rarji Jairam Narronji (1897), 22 Bom. 
633. See Chundi Churn Barm v. 
Sidheawari Debi (Bant) (1888), 15 
1. A. 149 ; 16 Calc. 71. 

* KaUyproaono Mitter v. Gopee- 
noth Kur (1880), 7 C. L. R. 241; 
Bajender DvJtt v. Sham Chund Mitter 
(1880), 6 Calc. 106; Juggut Mohini 
Doaaee v. Sohheenyoney Doaaee (Musaa- 
mut) (1871), 14 M. 1. A. 289; 17 
W. R. 0. R. 41; Prafulla Chunder 
MvUick V. i/opendra Nath Sreemany 
(1905J, 9 C. W. N. 628. See Phillips’ 


and Trevelyan’s Hindu Wills,” chap, 
xviii., and post, p.^18. 

® Ashutoah Duit v. Doorga Churn 
Chatterjee (1879), 6 I. A. 182; 5 
Calc. 438 ; 5 C. L. R. 296 ; Sonaiun 
Bysack v. J uggutaoondree Doaaee 
(SreemuUy) (1859), 8 M. I. A. 
66 . 

* It was held that a devise in a 
will to an idol which has not been 
consecrated was invalid in Upendra 
Lai Boral v. Uemchundra Boral 
(1897), 25 Calc. 405; 2 C. W N. 
295 ; Bojomoyee Doaaee V. Troylukho 
Mohiney Doaaee (1901), 294Calc. 260; 
0 C. \y. N, 267, and Nogoidranandini 
Daasi v, Benoy Kriahrva Deb (1902), 
30 Calc. 621 ; 7 C. W. N. 121. A 
Full Bench of the Calcutta High 
Court has now held that such devise 
is valid, Bkupati Nath Smrititirtha 
V. Bam Lai Maitra (1909), 37 Calc. 
128 ; 14 C. W. N. 18. followed in 
Mohar Singh v. Ilet Singh (1910), 
32 All. 337. A bequest in favour of 
an unnamed deity is void for un- 
certainty ; Phundan Lai v. Arya 
' Prithi^idhi (1911), 33 All. 739; sec 
jioat, p. 620. 

® Mohar Sijtgh v. ilet Singh (1910), 
32 All. 337 ; Dwarkamth Byaack v. 
Burroda Persmd Byaack (1878), 4 
Calc. 443 ; 1 C. L. R. 566 ; Prajvlla 
Chunder Mullick v. Jogendra Nath 
Sreemany (1905), 9 C. W. N. 628; 
Bhuggdbutty Proaonno Sen v. Qooroo 
ProBonno Sen (1897), 25 Calc. 112, at 
p, 127 ; Khuaahhand v. Mahadevgiri 
(1876), 12 Bom. H. C. 214. 

® See Phillips’ and Trevelyan’s 
“ Hindu Wills,” chap, xviii., and pp. 
278-281. Post, chop. xix. 
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knowledge,^ csommerce, health,® safety, or any objecst beneficial to 
mankind.® 

A grant to individuals is not exempt from the rule as to pei^tuities 
although it may be actuated by religious motives.^ 

As to gifts and demises for religious or charitable purposes, see poet, ^ 
p. 518. 

“ If an estate is limited to two jointly, the one capable of taking, the joint gift, 
other not, he who is capable of taking shall take the whole.’’ ® 

Subject to the rule preventing a bequest to an unborn person, Appointuient. 
the Hindu law permits a power of appointment.® 

Save so far as he can provide for religious and charitable rerpotuitiea. 
endowments, a Hfndu testator cannot create a perpetuity or 
limit for an indefinite period the enjoyment of the profits of 
his property.^ 

So far as family settlements in Bengal and Oudh am concerned the Settled oatates 
doctrine that there can be no gift to a person not in being at the time of the Bengal, 
gift has to some extent been modified by the Bengal Settled Estates Act,® 
and the Oudh Settled Estates Act,® respectively, wliich permit under 
certain conditions a settlement of property for three generations. 


V. “ Property, whether movable or immovable, must for TrusU valid 
many pur|:)i)ses be vested, moie or less absolutely, in some p^iLrpos,^. 
person or persons for the benefit of other persons, and trusts 
of various kinds have been®recognized and acted on in India 
in many cases,” but trusts can only be sustained to the extent 
and for the purpose of giving effect to those boneticiary interests 
which the law recognizes.^® After the determination of those 


^ As to a University, Manorama 
Dassi V. Kali Charan Banerjee (1903), 
31 Calc. 106, The endowment of 
the Tagore Law Professorship is an 
instance of this, JtUtendnmohun 
Tagore v. Qanendromohun Tagore 
(1872), I. A. Sup. Vol. 47 ; 9 B. L. R. 
377 ; 18 W. R. C. R. '369. 

‘ As to a Hospital, Faniitdra 
Kutnar Mitter v. Admini6traior Gene- 
ral of Bengal (1901), 6 C. W. N. 321. 

® Cf. Transfer of Property Act (IV. 
of 1882), s. 17. 

* Anantha TiriJta CJiariar v. Naga- 
miUhu Ainbalagaren (1881), 4 Mad. 
200 . 

® Nandi Singh v. Sita Bam (1888), 
16 I. A. 44 ; 16 Calc. 677 ; Succession 
Act (X. of 1866), s. 93. 

* MfAivahoo (Bax) v. Mamodbai 
(Bai) (1897), 24 I. A 93 ; 21 Bom. 


709 ; 1 C. W. N. 360. 

’ Soohhmoy Chunder Dim v. Mom- 
hunt Dasi (Srimati) (1885), 12 I. A. 
103; 11 Calo. 684; BaihaJtOfi Dasi 
V. Dehendramth Sircar (1887), 15 
If A. 37, 15 Calo. 409 ; VvUvbMas 
Damodftar \ . Thucker Gordhandaa 
Damodhar (1890), 14 Bom. 360; 
Bameshwar Pro aid Singh v. Lachmi 
Proaad Singh (1903), 7 C. W. N. 688 , 
in Amna Krishna Deb (Kumara) v. 
Kumara Krishna Deb (Kumara) 
(1868), 2 B. L. R. O. C. 11, a trust 
for the accumulation for iiinety-mne 
years of the surplus income of an 
estate was held to bo void. 

® Ben. Act III. of 1904, 

» Act II. (U. P.) id 1900. 

Juttendromohun Tagore v. Qa- 
nendromokun Tagore (1872), 1. A. 
Sup. Vd. 47, at pp. 71, 72 9 B. L. R. 
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Gift over. 


Accumula- 

tions. 


interests the beneficial interest in the residue of the property 
remains in the person who but for the will, would lawfully bo 
entitled thereto.^ 

VI. It is competent to a Hindu to create a life estate, or 
successive life estates, or any other estate for a limited terrn.^ 

A gift by will upon an event which is to happen, if at all, 
immediately at the close of a life in being will be good if the 
donee be in existence at the time of the death of the testator, 
but not otherwise.® On these conditions an estate can be 
devested.* ■ ^ 

For instance, a gift to A., and on the death of A. without issue to B.’’ 

The question how far, if at all, a Hindu can by will direct 
the accumulation of the profits of his property is not definitely 
settled. 

In Amrito LaU DvU v. Sumomoye Dassee (1897),° Mr. Justice Jenkins 


:{77, at pp. 401, 402 ; 18 W. B. C. K. 
359, at pp. 367, 368 ; Krislinaramani 
Daai (8. Jf.) v. Ananda Krishna Bose 
(1869), 4 J3. L. R. 0. 231 ; Rajoider 

Butt V. 81umi Chuud MtUet (1880), 
6 Calc. 106. 

1 Juttendromohim Tagore v. G«- 
nendromohun Tagore (1872), 1. A. 
JSup. Vol. 47, at p. 72; 9 B. L. R. 
377, at p, 402 ; 18 W. R. C. R. 350, at 
p. 368. 

* Ibid. 1. A. Sup. \ol. 47, at p. 75 ; 9 
B. L. R. 377, at p. 405 ; 18 W. R. C. R. 
at p. 369 ; Tarakeswar Boy (Kurnar) v. 
Shoshi SKikareavm {Kumar) (1883), 
10 I. A, 61 ; 9 Calc. 962 ; 13 C. L. R. 
62 ; Knstoromoney Dossee (8reetnuity) 
V. Norendro Krishna (Maharajah) 
(1888), 16 I. A. 29; 16 Calc. 383; 
Mahomed Shumsool Hooda (Moidvie) 
V. 8hevfuhram (1874), 2 I. A. 7 ; 14 
B, L. B. 226; 22 W. R. C. R. 409, 
A mere right of residence was given 
in Krishnaii/M Narayan y. Atmaram 
Narayan (1891), 15 Bom. 543, and in 
Bhuggobiuty Prosonno Ben v. Oooroo 
Pfoamno Ben (1897), 26 Calo. 112. 

* Kriokifomoiiey Dossee (Sree- 
mutty) V. Noreitdro Krishna Bahadoor 
(Maharajah) {\m), 16 I. A. 29; 16 
CSalo. 383 ; Tmtalctswar Bo^ (Kumar) 


V. Shosht Shtkareswar (Kuma) ) (J883), 
10 I. A. 51 ; 9 Calc. ; 13 C. L. R. 
62 ; Barn Lai Mocker jes^v. Secretary of 
State (1881), 8 J. A. 46 ; 7 Calc. 304 ; 
10 C. L. R. 349 ; Soorjeernoney Dossee 
(Sreemutty) v. Denob midoo MuUick 
(1862), 9 M. 1. A. 123, as explained 
in Juttendromohun T'agore v. Gantn- 
dromvhun Tagore (1872), I. A. Sup. 
Vol. 47 ; 9 B. L. R. 377 ; 18 W. R. 
R. 369 (see observations of James, 

L. J., at p. 38], and of Sir L. Poel «t 
I). 383 of 9 B. L. R.); Bilaso v. 
Munnilal (1911), 33 All. 668, fallowing 
Bkagabati Barmanya v. Kali Churan 
Sir^h (1911), 38 1. A. 54; 38 Calc. 
468 ; 15 C. W. N. 393 ; 13 Bom. L, R. 
375. See Indian Succebsion Act (X. 
of 1865), bs. 118-124,. applied to 
certain Hindu Wills (Tposi, p. 616) by 
the Hindu Wills Act (XXI. of 1870), e. 2. 

* Ibid. 

^ Lakshminarayana Naina/r v. VaU 
Uammal (1910), 34 Mad. 250 ; Soorjec'- 
mcnerj Dossee v. Denohwndho MvlUck 
(1867), 6 M. I. A. 626; (1862), 9 

M. 1. A. 123; Bhoobun MoMnee 
Ddjya V. Hurrish Chunder Chowdhry 
(1878), 5 I. A. 138; 4 Calc. 23; 
2 C. L. R. 339, 

> « 24 Calc. 689 ; 1 C. W. N. 345. 
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held that it was not incompetent for a Hindu, with proper limitations, 
to direct an accumulation of the income of property which, under his will, 
vests in his executors or trustees,’* and that “ in the absence of special 
provision the limit must be that which determines the period during which • 
the course of devolution of property can be directed or controlled by a 
testator.” On appeal ^ the question did not ariseL, but one of the judges 
of the Calcutta High Court * dissented from the above view. In another 
case arising out of the same will, Mr. Justice Woodroffe inclined to the 
opinion that accumulations were not valid beyond the minority of the 
devisee,® and Mr. Mayne ^ inclines to the view that accumulations are not 
permissi ble. A more recent Calcutt a decision supports Mr. J ustice Jenkins’ 
view.® 

In Nafar Chandra Kundoo v. Redan Mala Dehi, [1910] 15 C. W. N. 06, 
the Court upheld a direction to accumulate income for the marriage 
expenses of a son, and in Bombay a direction to accumulate for sixteen 
years has been upheld.® 


The Hindu Wills Act ’ has applied certain of the sections of 
the Indian Succession Act (X. of 1865) to the attestation, 
revocation, revival, interpretation, and probate of wills and 
codicils made bv any Hindu, Jaina, Sikh, or Buddhist, on and AppUcation of 
after the 1st ^September, 1870, within the territories subject 
to the Lieutenant-Governor of Bengal, or the local limits of 
the ordinary original civil jugisdiction of the High Courts of 
Madras or Bombay,® and in the case of such wills and codicils 
made outside those limits, so far as relates to immovable 
property situated within those territories or limits.^ 

The Act provides that marriage shall not revoke any such Provisos, 
will or codicil, and that nothing therein contained shall 
authorize a testator to bequeath property which he would not 
have alienated inter vivos, or to deprive any person of any 


> (1898) 25 Calc. 662 , 2 C. W. N. 
389 ; (1900) 27 1. A. 128 ; 27 Calc. 
996 ; 4 C. W. N. 649 ; 2 Bom. L. R. 446. 

* (1898) 26 Calc, at pp. 690, 691 ; 
2 C. W. N. at pp. 396, 396. 

' Ranee Money Daasee {SreemtUty) 
V. Premmoney Daasee {8reemiUiy) 
(1906), 9 C. W. N. 1033, at p. 1043. 

* “Hindu Law,” 7th ed., p. 671, 
see ante, p. 346. 

® Bajendra LaR AganvaUa v. 
Rajeoomari Dd)% (1906), 34 Calc. 6; 
11 C. W. N. 66. 

* Jamnedtai v. Dharaey (1902), 4 
Bom. L. B. 803. 


’ Act XXI. of 1870. 

“ Wherever the property be situate, 
Ravji Ranchod Naik v. Vishnu Ran* 
chod Naik (1884), 9 Bom. 241. 

* For an instance of a will, which 
in respect of some property was 
governed by the Hindu Wills Act, 
and which in respect of other property 
Was not so governed, see Jairam Nar* 
ronji V. Kuverhai (1885), 9 Bom. 491. 

S. 3. 

In the case of a will not aubject 
to the Hindu Wills Act, marriage 
dors not revoke a will. 


H.L. 


2 L 
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right of maintenance of which, but for s. 2 of the Act, he could 
not deprive him by will. 

And that nothing therein contained shall affect any law of 
adoption or intestate succession, and that nothing therein 
contained shall authorize any Hindu, Jaina, Sikh, or Buddhist 
to create in property any interest which he could not have 
created before the 1st of September, 1870. 

Gift to unborn The word “interest ” in this proviso has been held by more than one 

penoDi. decision to include not only the extent or duration of the estate given, 
but also the capacity of the donee to take,^ and tl enby to apply to wills 
governed by the Hindu Wills Act the rule * prohibiting devises to a person 
who is unborn at the date of the death of the testator. The effect of these 
decisions is to render inoperative in the case of Hindu wills ss. (9-101 of 
the Indian Succession Act ^ which have been expressly apphcd by the Act 
to Hindu Wills. Should the question come before the Judicial Oonunittee 
that Board may take the view that effect must be given to all the sections 
of the Itidian Succession Act * which have been apphed, and that the word 
“ interest ” does not include “ capacity to take.” ‘ 

Execution of Under the Hindu Wills Act * every testator must execute 
' his will according to the following rules : — 

First . — The testator shall sign ’ or affix his maiik to the will, 
or it shall be signed by some other person in his presence and 
by his direction.® 

Second . — The signature or mark of the testator, or the 
signature of the person signing for him, shall be so placed that 
it shall show that it was intended thereby to give effect to the 
writing as a will. 

Third . — The will shall bo attested by two or more witnesses, 
each of whom must have seen the testator sign or aflSx his 
mark to the will or have sfeen some other person sign the will 


^ Alangamtinjon Dahee v. Som- 
mont Dabee (1882), 8 Calc. 637 ; 10 
C. L. R. 469 ; Callymih Naugh 
Chowdhry v. Chunder Nath Naiigh 
ChQwdhry (per Pontifex, J.) (1882), 
8 Cole. 378, at p. 390 ; 10 C. L. R. 
207, at p. 216 ; JRadha Prasad 
Mallich T. Manimoni Dasi (1910), 38 
Calc. 188; 16 C. W. N. 113; Jairam 
Narronji v. Kuverhai (1886), 9 Bom. 
491, at p. 506. 

* Ante, pp. 607, 608. 

> Act X. of 1866. 

• IM. 


® Cf. Norendranaih Sircar v. Xa- 
malbastni Past (1896), 23 LA. 18; 
23 Calc. 563 ; Bank of England v. 
Vaghano, [1891] A. C. 107. . 

» Act X. of 1866, B. 60, appHed by 
Act XXI. of 1870, fl. 2, 

^ The place of signature seems to 
be immaterial, see In the goods of 
Porihouse (1897), 24 Calc. 784. 

* The execution of a will by the 
impresBion of a stamp oomplies with 
the section, Nxrmal Chander Bando- 
padhya y. Saratmoni Ddiya (1898), 25 
Calc. 911 ; 2 C. W. N. 642. 
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in the presence and by the direction of the testator, or have 
received from the testator a personal acknowledgment of his 
signature or mark, or of the signature of such other person, ^ 
and each of the witnesses must sign the will in the presence of ^ 
the testator, but it is not necessary that more than one witness 
be present at the same time, and no form of attestation is 
necessary. 


The witness must sign as such. His signature written as the name of 
the person who signed the will for the testator does not amount to an 
attestation of the will.! The witness must sign. It is not sufficient that 
he should affix a mark,’ but his full signature is not necessary. The placing 
of his initials is sufficient.^ 

The attesting witnesses must sign the will after the testator has 
executed Jt.® 

It is not necessary that the attesting witnesses should see the testator 
sign the wdU, or should observe any signature on the paper which th^y 
attest, provided that the testator’s signature was on the will when the 
writnesses attested it, and that the testator makes them understand that 
the paper which they attest is his will.® 

An endorsement by the Registrar to the effect that the testator admitted 
to him the execution of the will is a good attestation.^ 

Effect can be given to a legacy to an attesting witness.® 


The following are the sections of the Indian Succession Act * Portions of 

, ouocesBion 

which have been applied by s. 2 of the Hindu Wills Act (as Actapphedto 
If 1 f— Hindu Wills. 


^ This means “in sight of,” see 
Esaias v. Gabriel (1871), 3 N. W. P. 
32 In the case of the execution of 
a will by a purdahaahtn lady the 
attestation by the Registrar, who 
was m the . verandah outside the 
room in which she sat, and whom 
she could have seen if she liked, 
was held sufficient, Hoftndrainarain 
Acharji Ckowdhry v. Chandra Kaitth 
Lahiri (1888), 16 Calc. lU 

® In the maUer of the petition of 
Hemhta Dabee (1882), 9 Calc. 226; 
S. 0. Ofiah Chunder Banerjee v. 
Hendota jDebt, 11 C. L. R. 359. 

■ Niiye Gopal Sircar v. Nagendra 
Nath Mitter Mozumdar (1885), 11 
Calc. 429 ; Fernandez v. Alvea (1879), 
3 Bom. 382. These authorities Were 
questioned in Anmayee v. Yalumalai 
(1891), 15 Mad. 261. 

® Awmiyee v. Yalvmalai (1691), 
15 Mad. 261. 

® in the matter of the peftNon of 
BvrrosandaH Dabia (1880), 6 Calc. 


17 ; 6 C. L. R. 303 ; Biaaonath Dinda 
y. Doyaram Jana (1880), 6 Calc. 738 ; 
5 C. L. R. 565 ; Fernandez v. Alvea 
(1879), 3 Bom. 382 ; KhvUun Kooer 
(MuaaamvJt) v. Poona Kooer (JfuMa- 
mvt) (1876), 24 W. R. C. R. 322. 

• Mantckbai v. Hurmaaji Bomanjt 
(1877), 1 Bom. 647 ; Amarendra 
Nath Chatterjee v. Kaahi Nath Chat- 
terjte (1899), 27 CaJc. 169. 

’ Horendranarain Acharji Chow- 
dhry v. Chandra Kanta tahiry (1888), 
16 Calc. 19; Niiye Gopal Sircar v. 
Nagendra Nath Mitter Mozvmdar 
(1885), 11 Calc. 429; In the matter 
of the petition of Hurroaundari Dabia 
(1880), 6 Calc. 17; 6 C. L. R. 306; 
In the goods of Roymonee Doaaee 
(1876), 1 Calc. 160. 

® Cf. B. 64 of the Indian Suooession 
Act (X. of 1865), which has not been 
applied to Hindu wills. 

» Act X. of 1866. 

Act XXL of 1870. 



516 
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altered by the Probate and Administration Act to the above- 
mentioned Hindu Wills, viz. : — 

Sections 46, 48, 49, 50, 61, 66, and 57 to 77 (both inclusive), 
sections 82, 83, 85, 88 to 103 (both inclusive), sections 106 to 
177 (both inclusive), and section 187. 

Probate and The Probate and Administration Act ^ provides for the 
grant of probate of wills and letters of administration to the 
estates of (amongst other persons) all Hindus.® 

Under that Act * the executor of a deceased person is his legal repre- 
sentative for all purposes, and all the property the deceased person 
vests in him as such.^ Before the passing of the Hindu Wills Act the 
estate of a deceased Hindu did not vest in the executor, even if probate 
had been granted to him.* He was practically a manager.^ 

Malaljar law. The Malabar Wills Act * declares the testamentary power of, and 
provides rules for the execution of wills and codicils by, persons governed 
by the Miarumakkatayam or the Aliyasantana law of inheritance. The 
effect of that Act is to place such persons to the extent of the matters 
dealt witji in the Act, in the same position as persons governed by the 
Hindu Wills Act. 

Oudh Sections 49, 50, 51, 54, 55, and 57 to 77 (both inclusive), and sections 

taluqdars. 82, 83, 85, and 88 to 98 (both inclusive) of the Indian Succession Act ® 
apply to wills and codicils made by Oudli taluqdars.^® » 


1 Act V. of 1881. 8. 154. 

« Act V. of 1881. 

* This includes Sikhs, see Bhagwan 
Koer {Bant) v. Jogendra Chandra Base 
(1903), 30 1. A. 249 ; 31 Calc. 11 ; 
7 C. W. N. 896 ; 6 Bom. L. R. 846. 
As to what are ** Hindus,” see a7z/e, 

pp. 18-21. 

* S. 4. 

* See Phillips’ and Trevelyan’s 

« Hindu Wills,” pp. 352, 363. ^ 

* Kherodemoney Dossee v. Doorga- 
money Doeeee (1878), 4 Calc. 456, at 


p. 468 ; 3 C. L. B. 316, at p. 327 ; 
Maniklal Atmaram v. Manchersi 
Dinsha Coachman (1876), 1 Bom. 269 ; 
Jayhali Debt (Srimati) v. Shihnath 
Chatterjee (1866), 2 B. L. R. 0. C. 1 ; 
Sharo Bibi v. Biddeo Das (1867), 1 
B. L. R. O. C. 24. 

’ Sarat Chandra Banerjee v. Bhu- 
'pendra Nath Bom (1897), 25 Calc. 103. 
* Mad. Act V. of 1898. 

» Act X. of 1866. 

Act I. of 1869, 8. 19. 



CHAPTEE XIX. 


RELIGIOUS AND CHARITABLE ENDOWMENTS. 


There are in India a large number of endowments for religious, 
charitable, eduoatjfftnal, or public purposes. 

The objects of such endowments are various. It may be in oi^eot of ^ 
favour of an idol, or for the endowment of a temple, or for the 
maintenance of private or public religious ceremonies or worship, 
or for charitable purposes, or for the benefit of the public in 
the advancement of religion, knowledge, commerce, health, 
safety, or any object beneficial to mankind.^ 

It is competent to the Civil Courts to determine rights of Powe™ of 
management of such endowment s, and rights to hold offices there- 
under, to interfere to protect the property of such endowments, 
to construe and preserve the schemes thereof and generally 
to decide questions which may arise in relation to the due 
performance of the trusts of the endowments.® 

A suit will lie to determine the rights of individuals or classes of indi- WoiBhip. 
viduals to worship in a particular temple or to exclude them from so 
worshipping.® 

The Courts cannot deal with questions relating to worship in temples 
situate outside British India.® 

It has been held in Madras ® that s. 4 of the Pensions Act, 1871,® which renaions Ant. 
enacts “Except as hereinafter provided, no Civil Court shall entertain 
any suit relating to any pension«or grant of money or land revenue con- 
ferred or made by the British or any former Government, whatever may 


^ Cf. Transfer of Property Act 
(IV. of 1882), 8. 117. 

® Ante, pp. 4, 5. See Act V. of 1908 
(Civil Procedure Code), b. 9. As to 
a suit for a declaration that a mohunt 
has not been duly appointed, see 
post, p. 541. 

® See Sanhardlinga Nadan v. Eaje- 
swari Darai {Raja) (1908), 35 L A. 
176; 31 Mad. 236; 12 C. W. N. 
946. 


* Trtmbak v. Lakshman (1895), 20 
Bom. 495. 

® Venkateswari Aiyar v. Secretary 
of State (1907), 31 Mad. 12 ; Secretary 
of State V. Abdttl Hakhxm Khan (1880), 
2 Mad. 294; Kolandat MuiaU v. 
Sankara Bharadhi (1882), 5 Mad. 
302 ; Subramanya Ayyar v. Secretary 
of State (1883), 6 Mad. 361 ; AthenmUa 
V. Chuae (1888), 11 Mad. 283. 

• XXIII. of 1871. 
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have been the oonsideiation for any such pension or grant, and whatever 
may haye been the nature of the payment, claim, or right for which such 
pension or grant may have been substituted,' ’ has no application to re- 
ligious and charitable endowments, but an opposite view has been main- 
tained in Bombay.^ 


Creation oj EndotmenL 

Mode of The endowment may be created by grant or by will, or in 

•endowment, any Other way by which property may be transferred. 
vaUdHjy^^ In Order to constitute a valid endowment all that is necessary 
is to set apart specific property for specific purposes, and where 
these purposes are clearly religious or charitable in their nature * 
the trust is not invalid because it transgresses against the rule 
which forbids the creation of a perpetuity.® 

The English law, which forbids bequests for superstitious uses, has no 
application to such endowments.^ 

Perpetuity. To b^ Valid an endowment must be created in perpetuity for 
religious or charitable purposes. 

** It appears therefore to their Lordships upon the authority of that 
case,^ and upon the prindple of endowments, that this wab not an endow- 
ment by the Maharajah in perpetuity for the benefit of the idol, so as to 
establish that the property so conveyed to the idol was to be the property 
of the idol for ever, and that nobody could alienate it. Suppose the 
Maharajah had established the idol in his house, would anybody pretend 
that he could not sell his house ? Well, then, what would become of the 
idol’s temple in the house ? He could sell the house notwithstanding he 
had put an idol there ; and what would become of the idol itself T Here 
' there was no endowment, no priest, no public, no one legally interested 
in the worship of this idol, except the Maharajah himself, and nothing to 
' show that the Maharajah intended to establish it for the benefit of his sons 

or heirs, or anybody else in perpetuity.” ® 

bivwtiiig of The endower must div^t himself of all beneficial interest 
in the property dedicated to the endowment. 


V. Bava Sdhotb Saudi Miya 
(Sayad) (1896), 22 Bom. 496; Vyanji 
V. Sarjarao Apaji^ao (1891), 16 Bom. 
637. See Maiharaval Mohan singji J ey- 
einyjiv, Oovernmeni of Bombay 
8 1. A. 77; 6 Bom. 408. 

* ArUe, pp. 610, 511. 

* PrafyUa Chunder MuUkk v. 
Jog&ndra iNath Sreemany (1905), 9 
C. W. N. 628, at p. 635 ; Bhuygdbtdty 
Frogotmo Sen v. Oooroo Frosonno Sen 
(1897), 26 Calc. 112, at pp. 126, 127. 


* KhuaakJiand v. Mahadeiogin 
(1875), 11 Bom. H. G. 214. a. Daa 
Mercea*v. Cones (1864), 2 Hyde, 65. 

* Mahatab Chand v. Mirdad*Ali 
(1833), 5 Ben. Sel. B. 268 (new 
edition, 313). 

* Brcjosoondery Debia {Maharanee) 
V. Lttdmee Koomoaree {Ranee) (1873), 
15 B. L. B., note to p. 176, at p. 178 ; 
20 W. R. C. R. 95, at p. 96, See 
Madhdb Chandra Bera v. Sarat 
Kumari mi (1910), 15 C. W. N. 126. 
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Mr. Mayne says that the trust is imperfect “ where the founder applies 
his own property to the creation of a pagoda, or any other religious or 
charitable foundation, keeping the property itself and the control of it 
absolutely in his own hands. The community may be greatly benefited 
by this arrangement, so long as it lasts, but its continuance is entirely at 
his own pleasure. It is like a private chapel in a gentleman’s park, and * 
the fact that the public have been permitted to resort to it will not prevent 
its being closed or pulled down, provided there has been no dedication of 
it to the public. It will pass equally unencumbered to his heirs, or to his 
assignees in insolvency. He may diminish the funds so appropriated 
at his pleasure, or absolutely cease to apply them to the purpose at all. 

In short, the character of the property will remain unchanged, and its 
application will be at his own discretion.” ^ 

It is not neoes^ry that the whole ownership in the property Charge on 
should be transferred. A trust for an endowment may be 
created by a charge upon the property or an appropriation of 
a portion of the income.* 

In that case the property can be dealt with,^ is partible,^ and descends 
subject to the charge. The interest subject to the charge can be attached 
and sold.*^ 

In one case where the proi)erty was granted for the maintenance of a 
mutt (monastery) and the charities connected with it, the remainder of the 
profits to be applied to the maintenance of the grantee or his descendants, 
the Court upl^ld an assignment of property for such maintenance for the 
life of the assignee, who was a member of the family, but for no longer.® 

A mere easement may be created for a charitable or religious Easement, 
purpose. 

For instance, a right to use a ghat to which persons on the point of 
death are removed.’ 

^ “ Hindu ]^w,” 7th ed., p. 583. Futtoo Bibee v. Bhurrut LaU Bhukut 

See Brojoeoondertf Debia {Maharanee) . (1868), 10 W. R. C. B. 299 ; see 

V. Luchmee Koonwaree (Rattee) (1873), Jadubundu Odhekaree v. Lokenaulh 
15 B. L.R. 176, note; 20 W. R. C. R. 96. €kree (1863), Marsh, 303 ; 2 Hay, 160. 

* See Sonedun Bgeaek v. Juggui- * Ram Coomar Paul v. Jogender 

eoondree Dosaee (1869), 8 M. 1. A. 66 ; Nath Paul (1878), 4 Calc. 56 ; 2 

Ashutosh DuJtt V. Doorga Chum C. L. R, 310 ; Suppammal v. Col- 

ChaUerjee (1879), 6 1. A. 182; 6 lector o/ Tojy we (1889), 12 Mad. 387, 

Oalo. 438 ; 5 C. L. B. 296 ; Jaga- at p. 391. 

dindra Nath Roy Bahadur (Maharajah) ® AahtUosh Dutt v. Doorga Chwrn 
V. Hemania Kumari Debi (Rani) Chatierjee (1879), 6 I. A. 182 ; 6 

<1904), 31 1. A. 203, at pp. 209, 219 ; Calc. 438 ; 5 C. L. R. 296 ; Sakrappa 

32 CaJo. 129, at pp. 140, 141; 8 y. Shivappa (1910), ^6 Bom. 153; 12 

C. W. N. 809, at p. 820 ; 6 Bom. L. R. Bom. L, R. 584. 

765; Sakrappa v. Shivappa (1910), 35 ® Sathianama Bharaii v. Saravana- 

Bom^ 153 ; 12 Bom. L. R. 584. hagi Ammal (1894), 18 Mad. 266. 

® Baaoo Dhud v. Kiahen Chunder, ’ Jaggamoni Dasi v. NUmoni Ohosal 
<ker Qoaain (1870), 13 W. R. 0. R. 20 ; (1882), 9 Calc. 75 ; 11 Q. Lu R. 602. 
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Future 

operation! 

Oertainty« 


Dharm. 

Sarakam. 


“ Clinritablc 
purposes/’ 

Feeding • 
Hindus. 

** SadmaraV' 


There is no objection to an endoYrment coining into operation 
at a future time, as, for instance, after a life estate.^ 

The endowment must be certain both as to its subject-matter 
and as to its object ; ^ but it is unnecessary that a testator 
should fix the exact amount to be expended. If he supplies 
a measure of the bequest, the Court will ascertain how much 
should be applied, and will fix a scheme.’ 

A gift to trustees for use as “ dharm,” * or in “ sarakam,” ® or for 
purposes of popular usefulness or for purposes of charity ® has been held 
to be invalid as being too indefinite. As to a gift to an idol, see ante^ p. 
510, note 4. 

In the following cases the bequest has been\ield to be suffidently 
definite : — 

A settlement to the extent of Rs. 500 a month to be applied to “ charit- 
able purposes ” at a dharamsala which the testator had founded.^ 

The creation of a fund the income of which was to be spent in perpetuity 
in feeding indigent Hindus at the outer gate of the testator’s house.® 

A direction that certain rents be used “ for sadavarat *’ • where from 
the will it appeared that the testator intended his executors to establish a 
definite sddavarat in some definite place. 


^ Oobind Praaad v. Gomti (1908), 
30 AU. 288. 

* See Indian Succession Act (X. of 
1865), 8. 76, applied to certain Hindu 
wills (ante, p. 516), by the Hindu 
Wills Act (XXL of 1870), s. 2. 

* See Kriahmramani Daai (S. M.) 
V, Ananda Kriahna Boae (1869), 4 
B. L. R. 0. C, 231. As to the 
settlement of a scheme, see poet, 
p. 524. 

* “ Law, virtue, legal or moral 

duty,” Wilson’s Glossary,” p. 137 ; 
Bunchordaa Vandrawandaa v. Farm’ 
tibai (1899), 26 I. A. 71 ; 23 Bom. 
725 ; 3 C. W. N. 621 ; 1 Bom. L. «l. 
607 ; Parthaaarathy Pilkii v. Thiru- 
vengada Pillai (1907), 30 Mad. 340. 
In the last-named case Subrahmania 
Ayyar, J., held that the word “ dhar- 
7»aw,” when used in connection with 
gifts of property by a Hindu, has a 
perfectly well settled meaning, and 
denotes objects indicated by the 
terms and “poorto” (sacri- 

fices and charities). He held that 
the word is a compendious term, and 
is not a mere vague and uncertain 
expression (see Mandlik’s “ Vyavahara 
Mayukha,” pp. 333 et aeq., and Pundit 


Prannath Saraswati’s Hindu Law 
of Endowments,” j^. 18 et aeq,). 
See also Motivahu (B^i) v. Mamvbai 
(Bai) (1895), 19 Bom, 647 ; Devahan- 
hit Naranbhai v. Motiram Jageahvar 
(1893), 18 Bom. 136; Morarji 

CvMianji v. Nenbai (1892), 17 Bom. 
351 ; Oangbai v. Thavur Mulla (1863), 
1 Bom. H. 0. 71 ; Advocate-General 
V. Damothar (1862), Perry’s “ Oriental 
Cases,” 626 ; Sib Chunder MiiUick v. 
Trepoorah Soondary Doaaee (1842), 
Fulton, 98, 109. 

® Good works; Bapi (Bai) v. 
Jamnadaa Hathiaang (1897), 22 Bom. 
774. 

^ Trikumdas Damodkar v. Haridaa 
Morarji (1907), 31 Bom. 683; 9 
Bom. L. R. 660. 

Oordhan Dos v. Chunni Lai (1907), 
30 All. 111. 

^ Rajendra Lall AgarwaUa v, Raj 
Coomari Debi (1906), 34 Calc. 5. 

® ” Distribution of provisions daily 
to passers-by, mendicants and 
paupers.” Wilson’s “Glossary,” p. 
449. 

^ ® Morarji CvUianji v. Nenbai ( 1892), 
17 Bom. 351 ; Jamnabai v. Khimji 
VvMubdaaa (1889), 14 Bom, 1. 
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A diieetion that the executors should get a 'Shiva’s temple elected Shiva's 
at a reasonable cost in a suitable place within the compound of the brick- 
built bhaitakhanu house, inclusive of the building and garden thereto.” ^ 

A bequest to complete the building of a temple, and to instal and main- Temple, 
tain an idol therein, ‘ or to establish a thakoor (idol) at such place as the 
executor should think fit.” * 

A direction that certain properties should be placed in the hands of Worship of 
named persons who should spend the surplus income in the worship and 
sheba of Kali after establishing an image of the goddess.” 

A direction to a trustee “ to spend suitabb sums at the annual aradhs Sradha, eto. 
or anniversaries of my father, mother, and grandfather, as well as of myself 
after my demise, for the performance of the ceremonies and the feeding of 
the Brahmins and the poor ; to spend suitable sums for the annual con- 
tribution and gifty*to the Brahmins, pundits holding tolls (native schools} 
for (diffusion of Sanai^t) learning in the country at the time of the Doorga 
Pujah ; to spend suitable sums for the perusal of Mohabharat and Pooran, 
and for prayer to God during the month of Kartick. Should there be any 
surplus after the above expenditure, then I do hereby direct my trustee » 
to spend the said surplus in the contribution toward the marriage of the 
daughters of the poor in my class and of the poor Brahmins and towards 
the education of the sons of the poor amongst my class, and of the poor 
Brahmins and other respectable castes as my trustee shall think ^ to 
comply.” ® 

A direction to pay for the worship of Siva on the night called Sivarairi,^ Sivaratri. 

A bequQfit for the maintenance of an Anna Ghatra.^ Anna Chatra. 

A beqi^st to such religious and charitable purposes as the executor 
may think proper.” 


1 Ookool Nath Ouha v. Issur 
Lochun Soy (1886), 14 Calc. 22. See 
Samtonoo Mvllick v. Sarngo^paul 
MvUick (1829), 1 Knapp. 295. In a 
similar case where the amount to 
be expended was left to the absolute 
discretion of the executor the Court 
refused to give effect to the bequest, 
Surhomungola Dahee v. Mohendronaih 
Nath (1879), 4 CaJo. 608. This 
decision is not consistent with Ihrbati 
Bibee (Musst) v. Ram Baran Vpadhya 
(1904), 31 Calc. 896 ; 8 C. W. N. 653, 
post, note 8. See Oangbai v. Thavar 
MooUa (1863), 1 Bom. H. C. 73. 

* Mohar Singh v. Het Singh (1910), 
32 All. 337. 

® Rojomoyee Dassee v. Troylucko 
Mohiney Dassee (1901), 29 Calc. 260; 
6 C. W. N. 267. 

” Bhupati Nath Smrititirtha v. Ram 
Lai Maitra (1909), 37 Calc. 128 ; 14 
C. W. N. 18. 

” Dwarkanaih Bysack v. Burroda 
Persavd Bysack (1878), 4 C^c. 443 ; 


1 C, L R. 566. On appeal the Court 
expressed a doubt as to whether the 
bequests to pundits holding tolls, 
and for the reading of the Mohabharat 
and Pooran and for prayer to God 
were valid, but it wu^s unnecessary to 
decide the question. This case was 
followed in Lakshmishankar v. Vaij- 
nath (1881), 6 Bom. 24, in which case 
^ the testator devised all his property 
to trustees, directing them to r^uce 
it into money, and expend it in the 
performance of his funeral ceremonies, 
and in feeding Brahmins according 
t6 the custom of his oaste. A direc- 
tion to feed Brahmins on a certain 
day in the year was upheld in Kedar 
Nath Dutt V. Atul Krishna Qhose 
(1908), 12 C. W. N. 1083. 

® Kedar Nath Dvit v. Aitd Krishna 
Qhose (1908), 12 C. W. N. 1083. 

’ Advocale-Qen&ral v. Strangman 
(.1905), 6 Bom. L. R. 66. 

* Parhedi (Bibee) v. Ram Barm 
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Pajah. 


Cypiea 

doctrine. 


Endowment 
inuHt be real. 


A devise of certain bouse property first for the oelebration of pujahs 
and the worship of an idol, and then that the children of the testator 
should be allowed to live there. ^ 

As to the application of the cypres doctrine where there has been a 
failure of the charitable bequest, see Mayor of Lyo/i^ v. 
ofBenyal (1875), 3 1. A. 32 ; 1 Calc. 303. 

The dedication to be effectual must be real, and not merely 
colourable. It cannot be created as a means of keeping pro- 
perty in a particular family, ^ and thus evading the rule ® 
requiring a donee to be a person living at the time of the gift 
or of the death of the testator. It must be an absolute gift 
for the religious or charitable purpose, constituting the dedicated 
property inalienable.^ 

If it be a pretended endowment to prevent creditors obtaining relief 
against the property of their debtors, no effect can be given to it. 

The mere use of the word “debutter ” (belonging to a deity) * or of a 
similar expression is not conclusive. 

A deed of trust must be held to be nominal only when no charity or 
trust is brought into existence, when there is no proof of the application 
of the alleged endowments for the maintenance thereof and the whole 
conduct of the parties is inconsistent with the hypothesis of a genuine 
trust ; ® but if the trust has once been effectually created, therfact that the 
parties have omitted to carry out the conditions of the trust, will not in- 
validate it,’ or permit the founder to resume it as private property.® In 
that case the persons interested must take steps to enforce the performance 
of the trust.® 


UTpadhya (1904), 31 Calc. 895; 8 
C. W. N. 663, and cases there cited. 
CorUrd Swrhomungdla Dabee v. Jlfo- 
hendronath Nath (1879), 4 Calc. 508, 
and Jamnoibai v. Dhara&y (1903), 4 
Bom. L. R. 893. 

^ BhvggdbuUy ProBonrut Sen v. Ooo- 
roo Proeonno Sen (1897), 25 Calc. 112. 

® Promotho Daseee v. Radhika 
Persaud Dvit (1875), 14 B. L. R. 175. 

® Ante, pp. 507, 508. 

* Hara Sunder MajumdarY, BaeurUa 
Kwmar Boy (1904), 9 C. W. N. 164. 

® Shama Charan Nandi v. Abhiram 
Ooswami (1906), 33 Calc. 511 ; 10 
C. W. N. 738. 

® Roop Latd V. Lakshmi Doss (1905), 
29 Mad. 1 ; Suppanmod v. GoUector 
of Tanfore (1889), 12 Mad. 387. See 
Madhvb Chandra Bera v. Sarat 
Kumari Debt {Srimati Rani) (1910), 
15 C. W. N. 126. 

’ See Suppammal v. CoUedor of 


Tanjort (1889), 12 Mad. 387, at p. 
391 ; Oordhan Das v. Chunni Lai 
(1907), 30 AU. Ill, at pp. 114, 115; 
JuggtU Mohini Dossee v, Sokheemoney 
Dossee (1871), 14 M. I. A. 289, at 
p. 306 ; 10 B. L. R. 19, at pp. 33, 34 ; 
17 W. R. 41. at p. 44; Madhvb 
Chandra Bera v. Sarat Kumari Debi 
(Rani) (1910), 16 C. W. N. 126; 
Kasheahuree Dossee v. Krishnakaminee 
Dossee (1863), 2 Hay, 557. 

8 Oopeenath Chowdhry v. Oooroo 
Does Surma (1872), 18 W. R. C. R. 
472 ; Ram Narain Singh v. Ramoon 
Paurey (1874), 23 W. R. C. R. 46; 
see postf p. 624. As to the power of 
the members of a family to repudiate 
an endowment for a family idol, see 
post, p. 542. 

® Hemangini Dasi v. Ndbin Ohand 
Ohose (1882), 8 Gala 788 ; 11 0. L. R. 
370 ; Bfojomohun Doss v. Hurrololl 
Doss (1880). 6 Calc. 700; 6 C. L. R. 
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The dedication must be clearly proved.^ Proof of 

“ Where the trust itself is one declared by word of mouth by a person dedication, 
at the point of death, and is in terms by no means clearly indicating an 
intention on the part of the donor to deprive his family of all substantial 
enjoyment of his property, the Court may fairly require the fullest pro<jC 
in support of such a trust.” ® 

“ Before it can be established that lands have been endowed in per- 
petuity, so that they can never be sold and must be tied up in perpetuity, 
some clear evidence of an endowment must be given.” ^ 

A mere purchase of land in the of an idol does not by itself create 
an endowment.* 

When the question is whether an alleged endowment is real or fictitious. Mode of 
the mode of dealing with the property by the donor and his successors is 
an important matfer for consideration.* The application of the proceeds ^ 
of property for the benefit of an endowment by the founder or his heir is 
evidence of the existence and of the bond fide character of the endowment,*’ 
but the mere fact that a portion of the profits of land has been used for 
the worship of an idol is not conclusive as to the existence of an endow- 
ment.^ It is, however, a fact which may well be taken into consideration 
when the intention of the founder has to be gathered from an ancient 
document expressed * in ambiguous language. 

An incidental decision as to the validity of a debutter grant in a re- ReBumption 
sumption proceeding may be some evidence, at any rate, of a claim to proceeding, 
such grant.^ 

The terms of an endowment urill oi'dinaiily be ascertained Evidence of 
from the instrument of c^^ation, or if the creation be by word dSwment?*^* 
of mouth by the statement of the endower at the time of the 
creation. Where from lapse of time or for other reasons such 


58 ; Panchcowrie MvJtl v. Chumroolall 
(1878), 3 Calc. 663 ; 2 C. L. R. 121 j 
Ramncarain Singh v. Bamoon Paurey 
(1874), 23 W. R. C. R. 76. 

1 DoorgancUh Boy (Konwar) v. 
Bamchunder Sen (1876), 2 1. A. 52 ; 
2 Calc. 341. 

* Bipro PrxMad Mytee v. •Xenae 
Doyee (Muaaomvi) (1865), 3 W. B. 
C. R. 165, at p. 167’; 6 W. R. C. R. 
82. 

* Srojoaoondery Debia {Maharanee) 

V. Luchmee Koanwaree (Banee) (1873), 
15 B. L. R. 170, note ; 20 W. R. C. R. 
95. 

* Ibid, See Bipro Proaad Mytee v. 
Kefnae Doyee {MuaaamuU) (1865), 3 

W. R. C. R. 165. 

* Bam Chandra Mukerjee v. Banjit 
Singh (1899), 27 Calc. 244, at p. 252 ; 
4 a W. N, 406, at p. 410. 

* Ounga Nanxin Sircar v. Brinda^ 


bun Chunder Kur Chowdhry (1866), 
3 W. R. C. R. 142 ; Mvddun Lai v. 
Komal Bibee (SreemiUty) (1867), 8 
W. R. C. R. 42 ; Madhvb Chandra 
Bera v. Sarat Kumari Ddfi (Srimati 
Bani) (1910), 16 C. W. N. 126. 

’ See Bam Perahad Doaa Adhiharee 
V. Sreehuree Doaa Adhiharee (1872), 
18 W. R. C. R. 399 ; Narain Peraad 
Mytee v. Boodur Narain Mungle 
(1863), 2 Hay, 490. See Doorganodh 
Boy (Konwwr) v. Bam Chunder Sen 
(1876), 2 L A. 62 ; 2 Calc. 341. 

^ Ahhiram Ooawami v. Shyatna 
Charan Nandi (1909), 36 I. A. 148; 
36 Calc. 1003 ; 14 C. W. N. 1. 

* Madhvb Chandra Bera v. Sara{ 
Kumari Ddbi {Sritnali Bani) (1910), 
15 C. W. N. 126, explaining Bvdh 
Singh Dhudhuria v. Niradburan Boy 
(1906), 2 C. L. J. 431. 
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evidence is not obtainable, the terms can be ascertained from 
the practice of the endowment, or from the practice of similar 
endowments. 

^ The mode in which offices connected with an endowment have been 
held is evidence of the terms of the endowment.^ 

When a testator, having expressed a clear intention to create 
a trust, has failed to indicate the means by vrliich the trust is 
to be carried out,* or when for other reasons it is necessary so 
to do,* the Court will settle a scheme for the management of a 
religious or charitable endowment.^ ^ 

Such scheme should give due consideration to the established practice 
of the institution, and to the position of persons connected with it. 

The first thing to be done is to take an account of the trust property. 
Much must depend upon the result of that account. Until the trust funds 
are ascertained it seems impossible that any scheme can be settled.’^ ® 

A scheme passed by the Court is liable to variation for good cause 
shown.® / 

A founder of his descendants cannot revoke an endowment 
which has been validly created.*^ ^ 

As to endowments for family idols, see post, p.542. ' ' 

The mere fact that the worship has not »been properly performed or the 
terms of the endowment carried out does not give a right to recover 
possession.® 

The religious purposes for which religious endowments are 
ordinarily created by Hindus are for the worship at temples, 


^ See Nimaye Churn Pojaree v. 
Mooroohe Chowdhry (1864), 1 W. R. 
C. R. 108. 

* Prafulla Chunder MvUick v. ‘ 
Jogendra Nath Sreemany (1905), 9 
C. W. N. 628. 

* See ante, p. 620. 

* Prayaga Doss Jee Varu v. Tim- 
mala jSriranga Oharylu Varu (1907), 
34 1. A. 78 ; 31 Mad. 138 ; 11 C. W. N. 
442 ; 9 Bom. L. R. 588; S. G. in 
Court below (1906), 28 Mad, 319; 
Thackersey DewraJ v. Hurhhum Nursey 
(1883), 8 Bom. 432. 

” Chotalcd Lakhmiram v. Manohar 
Qanesh Tainbekar (1899), 26 1. A. 
199; 24 Bom. 60; 4 C. W. N. 23; 

2 Bom. L. R. 610; S. C. in Court 


below (1887), Manohar Oanesh Tam- 
hekar v. Lakhmiram Oovindram, 12 
Bom. 247. 

® Brayag Doss Ji Varu Mahanl v. 
Tirumala Srirangacharlavam (1906), 
28 Mad. 319 * S. C. on appeal (1907), 
34 I. A. 78; 31 Mad. 138; 11 

C. W. N. 442 ; 6 Bom. L. R. 688 ; 
Damodarhhat v. BhogUal Kcarsondae 
(1899), 24 Bom. 46. , . 

^ Juggui Mohini Dossee v. Sokhee- 
money Dosses (1871), 14 M. 1. A. 289, 
at p. 302 ; 10 B. L. R. 19, at p. 31 ; 
17 W. R. C. R. 41, at p. 43. 

® Mohesh Chunder ChwkerbuUy v. 
Koylash Chunder Chyckerhviiy (1869), 
11 W. R. C. R. 443; cases ante, 
p. 522, notes 8, 9. 
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or for mutts (monastic institutions devoted to the teaching of 
different systems of Hindu religious philosophy). 


“The two olasseB of iastitutione, viz. temples and mvMs, are supple* 
mentaiy in the Hindu ecclesiastical system, both conducing to spiritual 
welfare, the one by affording opportunities for prayer and worship, the 
other by facilitating spiritual instruction and the acquisition of religious 
knowledge, the presiding element being the deity or idol in the one, the 
learned and pious ascetic in the other.” ^ 


Endowments for the worship of a pubhc or of a private Endowment 
deity * are permitted by Hindu law.® 

The deity of temple is considered as a personality holding Proprietary 

. ^ , M richts of deity. 

propnetary ngnts.^ 


According to Hindu notions, when an idol has been, so to say, con- 
secrated by the appropriate ceremony performed, and muntra pronounced 
the deity of which the idol is the visible image, resides in it, and not in 
any substituted image, and the idol, so spiritualised, becomes w^hat is 
called a juridical person.^ A suit cannot, however, bo brought or defended 
in the name of the idol.® It must be brought by the manager.’ 

If the image is cracked, broken, mutilated, or lost it may be substituted Lost or 
by a new one duly consecrated. Fresh consecration or substitution is also broken idol, 
necessary if the image be polluted in any way. Removal from the temple 
amounts toP pollution in the case of an image of Siva only in some cases. 


1 Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (1904), 27 
Mad. 435, at p. 454. 

* The endowment is in favour of 
the deity, not of the image. 

® Bupa Jagshet v. Kriahnaji Oovind^ 
(1884), 9 Bom. 109 ; Praf ulla Chunder 
Mullich V, Jogendra Nath Sreemany 
(1905), 9 G. W. N. 529. See Shibea- 
auree JDdfia (Maharanee) v. MothoorU' 
nath Acharjo (1869), 13 M. 1. A. 270; 
13 W. R. P. C. 18 ; Proaunno KMmari 
Dehya v. Oolcd) Chan^ Baboo (1875), 
2 1. A. 145 ; 14 B. L. R. 450 ; 23 
W. R. C. R. 253; Manohar Oanesh 
Tambekar v. Lakhmiram Oovindram 
(1887), 12 Bom. 247 ; S. 0. on appeal 
Ohotalal Lakhmiran v. Manohar Oa- 
neah Tambekar (1899), 26 I. A. 199 ; 
24 Bom. 50 ; 4 C. W. N. 23 ; 2 Bom. 
L. R. 516. 

* Thackeraey Demaj v. Hurhhum 
Nwraey (1883), 8 Bom. 432, at p. 456 ; 
TidaidaB MahanJta v. Bejoy Kiahore 
Bhome (1901), 6 C. W. N. 178; Ba- 
bajirao v. Luxmcmdaa (1903), 5 Bom. 
L. R. 932 ; Shibeaaowree Dehia 


(Maharanee) v, Mothooranath Acharjo 
(1869), 13 M. I. A. 270, at p. 273 ; 13 
W. R. P. C. 18, at p. 19. 

® Doorga Proahad Doaa v. Shea 
Proahad Pandah (1880), approved of 
in Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (1904), 27 
Mad. 435, at p. 440 ; 7 C. L. R. 278 
(it was held in that case that a 
plaintiff claiming dehvJlter land which 
together with the idol was in the 
possession of the defendant, must 
claim the idol also) ; Jagadindra Nath 
Boy Bahadur (Maharajah) v. Hemania 
Kumari Debi (Bant) (1904), 31 I. A. 
203, at pp. 209, 210 ; 32 Calc. 129, 
at pp. 140, 141 ; 8 C. W. N. 809, at 
p. 820 ; 6 Bom. L. R. 765 ; Bfmggdbidty 
Proaonno Sen v. Qooroo Proao-nno Sen 
(1897), 25 Calc. 112, at p. 127; Bali 
Panda v. Jadumonay SanJtra (1910), 
38 Calc. 284 ; 15 C, W. N. 36. 

* Jodhi Bai v. Baadeo Prasad (1911), 
33 All. 735, overruling Baghunalhji 
Maharaj (Thakwr) v. Shah Lai Chand 
(1897), 19 All. 330. 

’ Post, p. 532. 
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A new image cannot be substituted when the original one is fiee from any 
defect of the kind mentioned. Nor can the old image be replaced by a new 
one, by reason of the occurrence of any defect therein, such as cracking, 
when it is an ancient image believed to have been established by a God, 
or by a saint, or by an Asura,^ or by a remote ancestor of a family, or when 
its origin is unknown. Nor is a new image necessary if it can be restored 
by rejoining its broken parts together, as when the same, is metal, and a 
limb is severed. When an image is to be replaced by a new one, it must 
be done as soon as possible, for the damaged image ceas(;s to be the god, 
and cannot be worshipped in those cases in which the substitution of a 
new image is necessary.” * 

A gift to a trustee either by an instrument inter vivos or by will for the 
purpose of establishing and dedicating a non -existing fflol is valid.® 

Trustee or Manager. 

Although the appointment of a trustee may not be in law 
necessary for the valid creation of an endowment,^ it follows 
from the nature of the things that there must be a trustee, 
manager, or/other person charged with its administration.® 

A woman could not, as such, be excluded from the management of 
endowed property, but she is incompetent to discharge spiritual duties.^ 

There is nothing to prevent the person who Climates the 
endowment constituting himself a trustee. c 

It does not follow that where an endowment is created without a trustee 
the person creating the endowment is liable as trustee.’ 

When no endowment or trust has been created, there is no obligation 
to provide for the expenses of a family idol.® 


^ Evil spirit. 

* G. C. Sarkar’s “ Hindu Law.” 
3rd ed„ p. 441, and texts there cited. 
See Doorga Proshad Dass v. 8heo 
Proshad Pandak (1880), 7 C. L. R. 
278, at p. 281. 

* Bhupati Nath Smrititirtha v. Bam 
Lai Moiira (1909), 37 Calc. 128; 14 
G. W. N. 18, overruling Upendra Lai 
Boral V. Hem Chundra Boral (1897), 
26 Calc. 406; 1 C, W. N. 296; 
Rojomoyee Dassee v. Troylukho Mo- 
hmey Dassee (1901), 29 Calc. 260; 
6 C. W, N. 269, and Nogendra Nandini 
Dassi V. Senoy Krishna Deb (1902), 
30 Calc. 521 ; 7 C. W. N. 121 ; Mohar 
Singh V. Hd Singh (1910), 32 All. 
337 ; Chfxtarbhuj v, Chatarjit (1911), 
33 All. 263. As to a gift to an un- 
named idol, see ante, p^ 510, note 4. 

* See BhuggobiU^ Prosonno Sen v. 
Oooroo Prosonno Sen (1897), 26 Calc. 
112; Jfano^r OaneA TaenbeJ^ar v. 


Lakhmiram Oovindram (1887), 12 
Bom. 247, at p. 263. 

‘ See Koonla Kant Ohosal v. Bam 
Huree Nund Oramee (1827), 4 Ben. 
Sel. R. 196, at p. 200 (new edition 247, 
at p. 252). 

* Sje Janoki D^i (Srimati) v. 
Oopal Acharjia (Sri) (1882), 10 1. A. 
32 ; 9 Calc. 766 ; 13 C. L. R. 30 ; 
Joy D^ Surmah v. HuropvJtiy Surmah 
(1871), 16 W. R. C. R. 282 ; Surendra 
Keahav Boy v. Doorgasundari Dassee 
(1892), 19 I. A. 108, at p. 128 ; 19 
Calc. 513, at pp. 631, 632 ; Kesha^hdt 
y. Bhagiraihibai (1866), 3 Bom. H. 0. 
A. C. 75. 

’ Baghubar Dial v. Keaho Bamanuj 
Das (1888), 11 AIL 18; Bam Pershad 
Doss Adhikaree v. Sreehuree Dose 
Adkikaree (1872), 18 W. R. C. R. 399. 

® Sham Lai Set v. Huro Soonduree 
Cfoopta (1866), 6 W. R. C. R. 29. 
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A trust is not necessary in law for the purpose of effecting Tnnst. 
a dedication to an idol ; ^ but as it is only in an ideal sense that 
property can be said to belong to an idol, the possession and^ 
management of it must in the nature of things be entrusted to 
some person as trustee or manager.® 

The person to whom the management and superintendence shamit. 
of an endowed temple or idol and of the worship are entrusted 
is called the Shebait.^ 

The shehait has not the legal property, but only the title of manager 
of a reli^ons endowment.* The property is vested in the deity.® 

The shebait is entitled to the custody of the idol and its property. Custody of 
As to the limitation in a suit by him for such custody, see Bali Panda v. idol. 
Jadummi Sanlra, [1910] 15 C. W. N. 36. 

The right of a shebait or of a priest to offerings made to the idol would Kight to 
depend upon the nature of such offerings. Where they are of a perishable offerings, 
nature, such as articles of food, they would be appropriated by the priest 
or by the nearest Brahmin available ; but where the idol is an ancient 
one permanently established for public worship, and the offerings are 
generally of a more or less permanent character, being coins and other 
metallic articles, in the absence of any custom or express declaration by 
the owner tg the contrary, they aie taken to be intended to contribute to 
the maintenance of the slirine with all its rites, ceremonies, and charities, 
and not to Income the persona^ property of the priest.® 

The possession and management of the dedicated property Right to 
are vested in the shebait ^ or other manager. 

The Court can in a proceeding under s. 146 of the Criminal Procedure 
Code (V. of 1898) declare the possession of a temple, but n6t of the offer- 
,^g8 ® or of the right to act as priest:® 

^ Manohar Oanesh Tambekar v. ® Anie, p. 525. 

(1887), 12 Bom. ® Oirijanund Datta Jha v. Saila- 
247, at p. 265; S. C. on appeal anund Datta Jha (1896), 23 Calc, 

Chotalal Lakhmiram v. Manohar w 645, at p. 655. As to an account of 
Oanesh Tambtkar (1899), 26 1. A. the offerings, see post^ p. 529. As to 
199 ; 24 Bom. 50 ; 4 C. W. N. 23 ; the right of Agradani Brahmins to 

2 ^m. L. B. 516; Bhwggdbutty things given away at a sradK see 

Prosonno Sen v. Gooroo Prosonno Sen Hari Churn Agradani v. Sa^i Chum 
(1897), 25 Calc. 112. Agradani (1910), 14 C. W. N. 1005. 

* Prosnnno Kumari Debya v. Odah ^ Jeugadindra Nath Roy Bahadur 

Ckand Baboo (1875), 2 1. A. 145, at (Maharaja) v. Hemanta Kumara Ddti 

p. 162; 14 B. L. B. 450, at p. 459 ; (Bam) (1904), 31 1. A. 203 ; 32 Calc. 

23 W. B. C. B. 253, at pp. 255, 256 ; 129 ; 8 C. W. N. 809 ; 6 Bom. L. R. 

anie, p. 525. 765. 

* ^ Wilson’s “ Glossary,” p. 476. ® Ram Saran Pathak v. Raghu 

^ fihtbesiouree Ddda (Maharanee) Nandan Gir (1910), 38 Calc. 887. 

V. Motkooranaih Acharjo (1869), 13' Cl. Kader Batcha v. Kader Bakha 
M. I. A. 270, at p. 273 ; 13 W. B. P. C. . Rowthan (1905), 29 Mad. 237. 

18, at p. 19; Babajirao v. Dumandas. ® Guiram Ohosed v. Ld Behari Las 
(1903), 5 Bom. L. B. 932. - (1910), 37 Calc. 578. 
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Although he is only a manager, all transactions including litigation 
are carried on by him in his own name.^ 

As to suits brought by him, see post, p. 632. 

^ He is not only empowered but is bound to do whatever is 
necessary for the benefit or preservation of the properties of 
the idol 2 or of the endowment. 

As to his power to alienate the property, lee post, p. 533. 

A manager, or his executor after his death, is entitled to be reimbursed 
from the trust estate all sums properly expended by him as manager, in- 
cluding moneys properly expended by him in defending his position as 
shebait against an unsuccessful claimant to the office.^ % 

In the case of a suit by the executor of the manager, the period of 
limitation is six years. ^ 

** As regards the property, the manager is in the position of a trustee. 
But as regards the service of the temple and the duties that appertain to 
it, he is rather in the position of the holder of an office or dignity which 
may have been originally conferred on a single individual, but which in 
course of time /has become vested by descent in more than one person.” ® 

“It is the duty of the trustee or manager to maintain the 
customary usages of the institution, and if he fails to do so he 
is . . . guilty of a breach of trust, and, still mord'so, if he 
deliberately attempts to effect a vital change of ulage and 
make it binding on the worshippers *1by obtaining a decree of 
the Court to establish it.“ ® 

He may be restrained by injunction from making any unjustifiable 
changes wliich would afiect the character of the temple as a religious 
institution.’' 

In the absence of an express injunction by the founder a Court, where 
it is necessary, may permit a shebait to remove the idol to his house to 
remain there during his turn of worship.® 


^ Juggodumba Bosses v. Pvddo- 
moTiey Dosses (1876), 16 B. L. R. 318, 
at p. 330 ; Vidyapuma Tirtha Svoami 
V. Vidyanidhi Tirtha Swami (1904), 
27 Mad. 436, at p. 442 ; Babajirao v. 
Immamdas (1903), 6 Bom. L. R. 932. 

* Pramada Nath Boy v. Pooma 
Chandra Boy (1908), 36 Calc. 691, at 
p. 098 ; 12 C. W. N. 660, at p. 667. 

* Peorjp Mohan Muheiji v. Norendra 
Nath Mukerji (1909), 37 I. A. 27; 
37 Calc. 229; 14C.W. N.261. 

« Ibid. Act XV. of 1877 (Limita. 
tioD Act), Sch. IL, Art. 120 ; Act IX. 
of 1008, Sch. L, Art 120. 

^ Bamanathan Chetti v. Murugapa 


Cheiti (1906), 33 1. A. 139, at p.'l44 ; 
29 Mad. 283, at p. 289 ; 10 C. W. N. 
824, at p. 829 ; 8 Bom. L. R. 698. 

^ Judgment of the Madras High 
Court in Sankaralinga Nadan v. 
Bajesioara Dora* (1908), 35 1. A. 176, 
at p. 180 ; 12 C. W. N. 946, at p. 951: 
See Vidyapuma Tirtha Swami v. 
Vidyanidhi Tirtha 8wami (1904), 37 
Mad. 436, at pp. 454, 456. 

^ Kriahnasami Ayyanyar v. 8ama- 
ram 8ingrachariar (1906), 30 Mad. 
168. 

* Bam 8oonder Thahoor v. Twrmh 
Chunder Turkoruthun (1872), 19 W. R. 
C. R. 28. 



€HAP. XIX.] 


ACCOUNT. 


529 


Where any details of the management are regulated custom, such 
custom should, if reasonable, be followed, as, for instance, a custom as to 
the fund from which repairs are to be provided. ^ 

A decision of the majority of the trustees of a public trust, arrived at Deouion of 
in the fair exercise of their powers, and after fair consideration by all of ^ 

them,^ binds the minority in matters connected with the management of 
the trust property, yet it does not bind them in matters which are vUra 
vires and beyond the proper sphere df the trust.^ 


The manager must apply the income to the purposes of the Ap^dioation 

, ^ of moome. 

endowment. 


As to the powers of the heads of muUs, see post, p. 531. 

Where there wa^a bond fide dispute as to the succession to the office 
of ojha or high priest of a temple, the Court upheld an arrangement by 
which a sum of money was to be paid out of the offerings to one of the 
claimants.^ 

A shebait or other manager or trustee is liable to account in Account, 
respect of his management of, or dealing with, the property,® 
including offerings received on account of an idol, or gifts 
made to the institution.® 

The votary must needs be and is concerned in the maintenance of a 
decent and ofderly worship. He is Interested, too, in the honour and 
respect of th% deity he reveres. ... He desires a regular and continuous 
or at least a periodical round of aacred ceremonies, which might fail if the 
offerings of past years were all squandered, while those of any given year 
fell short.” ’ 

The constitution and rules of religious brotherhoods attached Brotherhoods 
to Hindu temples are by no means uniform in their character, temp^ ^ 
and the important principle to be observed by the Courts is 
to ascertain, if that be possible, the special laws and usages 


^ Vythilinga Pandara Sannadhi v. 
Soonamndara Mvdaliar (1893), 17 
Mad. 199. 

* Charavur TeranuUh v. UrtUh 
Lakshmi (1883), 6 Mad. 270 ; KunKan 
V. Moorihi (1910), 34 Mad. 406. 

^ Samaram Singarachariar v. KrM- 
naawami Ayyangw (1902), referred 
to at 30 Mad. 103, 

* Qirijanvohd Datta Jka v. SoUa- 
janund D&lta Jka (1896), 23 Calo. 345. 

^ Even if he is himself the founder 
of the endowment, Thach&aey Dewrnj 
v. Hurbhim Nuraey (1883), 8 Bom. 
432. 

^ Mawhitr Qamsh Tambeka/r v. 
Lakhmiram Qovindram (1887), 21 

H.L. 


Bom. 247, at pp. 261, 262 ; S. C. on 
appeal Chokdal Lakhmiram v. Mano* 
har Oaneeh Tamhekar (1899), 26 I. A. 
199 ; 24 Bom. 60 ; 4 C. W. N, 23, 
2 Bom. L. R.^516; ante, p. 527 ; Jugd 
Kidhore v. Lakshmandas (18^), 23 
Bom. 659. See Rajeshwar MvUick v. 
Qopeahwar MuUick (1907), 35 C£jc. 
226; 12C. W. N. 323. 

’ Manohar Oaneah Tamhekar v. 
Lakhmiram Oovindram (1887)| 12 
Bom. 247, at pp. 261, 262; S. C. 
Upheld on appeal ChoUdat Lakhmiram 
V. Manohar Oanesh TaTnbekar (1809), 
26 1. A. 199; 24Bom.60; 4C.W.N. 
23; 2Bom. L. R. 516. 

2 i( 
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governing the particular community whose affairs become the 
subject of litigation, and to be guided by them.” ^ 

‘ Mutt.*’ A mutt or muttam (a monastic religious institution devoted to 

the teaching of the different systems of Hindu religious philo- 
sophy) is presided over by a head who is variously called a 
mohunt, a swami, a gosavi, a sannyasi (if a Brahmin), a paradasi 
(if a Sudra), or a jeer. 

Their origin. “ The origin of muttams is ordinarily as follows ; A preceptor of re- 
ligious doctrine gathers around him a number of disciples whom he initiates 
into the particular mysteries of the order, and instructs in his religious 
tenets. Such of these disciples as intend to becoiV|^e religious teachers, 
renounce their connection with their family and all claims to the family 
wealth, and, as it were, affiliate themselves to the spiritual teacher whose 
school they have entered. Pious persons endow the schools with property 
-which is vested in the preceptor for the time being, and a house for the 
; school is erected, and a maUam constituted. The property of the mattam 
•4loes not descend to the disciples or elders in common ; the preceptor, 
the head ^f the institution, selects among the affiliated disciples him whom 
he deems the most competent and in his own lifetime installs the disciple 
..so selected as his successor, not uncommonly with some ceremonies. 
After the death of the preceptor the disciple so chosen is installed in the 
gaddi, and takes by succession the property which has b&en held by his 
predecessor. The property is in fact attached to the office^and passes by 
inheritance to no one who does not fill the office.” ® 

As to the origin of mutts, see Kailasam Pillai v. Naiarajah Tarnbiran, 
[1909] 33 Mad. 265 ; Sammaniha Pandaro^ v. 8ellappa Chetti (1879), 2 Mad. 
176 ; Qiyana Scmhanda Pandara Sannadhi v. Kandasami Tarnbiran 
(1887), 10 Mad. 376; Vidyapuma Tirtha Swami v. Vidyanidhi Tirtha 
Swami, [1904] 27 Mad. 435 ,* Ghose’s “ Hindu Law,” Chap. VIII. 


Object 

;4utt. 


of 


“ In the case of WAtUs . . . though there are idols connected 
therewith, the worship of such is quite a secondary matter, 
the principal purpose of such an institution being the main- 
tenance, in circumstances likely tq command due respect and 
estimation, of a line of competent religious teachers who . . . 
are given for the welfare of the foundation itself, a real and, 
ao to speak, beneficial interest in the usufruct, the restrictions 
governing the disposition thereof being of the nature of a mere 
moral obligation. Having regard to these facts, it is obvious 
that the correct view to be taken is that in the case of muUs 
the ideal person is the office of the spiritual teacher Acharya, 


^ MvUn Bamcdinga SetupcUi {Bajah) ' Samumtha Pandora v. SeUappa 
V. PerjatuqragsHm Ptlldi (1874), 1 L A. CAeftt (1879), 2Had. 175, Atp.170. 
S09v at p. 226, 
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which, as it were, is incarnate in the person of each successive 
swami who for the time is a real owner, and not a mere trustee.” ^ 

The law as to mohunts and their offices, functions and duties 
is to be found in custom and practice which in each case has • 
to be proved by evidence.* 

The position and powers of the mohunt, swami, or gosavi or Mohunt, 
other head of a mutt are different from those of the shehait or 
other manager of a temple or endowment for an idol. 

In the absence of a grant or usage enforcing a specific trust Powere over 
a mohunt is not accountable for his expenditure of the income 
of the endowmeht. He is, however, required therewith to 
maintain the purposes of the mutt, the surplus, if any, being 
at his unfettered disposal. He is thus neither a life tenant nor 
a trustee.* 


His powers over the corpus are no greater than those of other managers. Powers over 
In the absence of custom lunacy does not devest the rights of the head corpus, 
of a Lunacy. 

The manager of a muU need not necessarily be an ascetic. Whether Manager need 
he must be so or not depends upon the usage of the institution.® asoetk 

In some o^fees the head of a mutt may be a married man.® Among the 
Oosains of t^e Deccan and certain other places marriage does not work 
a forfeiture of the office of mohuvi and the rights and properties appendant 
to it.’ 

There is nothing to prevent a mohunt possessing private property, nor May own 
is there any presumption that property held by him belongs to the mvU : * pr<>]^rty. 
but it has been held in Bombay ® that the swami of a mutt presumably has 
no private property, and must be assumed to be pledging the credit of 
the muU when he borrows money for the purposes of the muU, 

As to the inheritance to a mohunt, see ante, pp. 399, 400. 


“ A shebait, mohunt, or other manager of an endowment may Powers of 

manager. 


^ Vidyapwrm Tirtha Swami^ v. 
Vidyanidhi Tirtha Swami (1904), 27 
Mad. 435, at pp. 442, 4^, 455. 

■ ChreedJmree Doss v. Nundokiahore 
Doss (1867), 11 M, I. A. 406, at p. 
428 ; 8 W. R. P. C. 26, at p. 26. 

® Kailasam PiUai v. Nataraja 
Thambiran (1909), 33 Mad. 266, 
referring to Oiyana Sambandha Pan- 
dora Sannadhi v. Kanda Sami Tambiran 
<1887), 10 Mad. 376, and Vidyapurna 
Tirtha Swami v. Vidyanidhi Tirtha 
Stmmi (1904), 27 Mad. 436; Burm 
Suroop Doss (Mohunt) v. Khaahee 
Jha (1673), 20 W. R. C. R. 471; 
Khusakhmd v. Mahadevgiri (1876), 


ft Bom. H. C. 214. 

* Vidyapurna Tirtha Swami v, 
Vidyanidhi Tirtha Swami (1904), 27 
Mad. 436. 

® Sathapayyar v. Periaaami (1890), 
14 Mad. 1, at pp. 9, 10. 

® See Sathapayyar v, Pmaaami 
(1890), 14 Mad. 1. 

’ Rambharti Jagrupbharti (Ooaain) 
V. Surajbharti Hariiharti (Mohani) 
(1880), 6 Bom. 683. 

® Kiahora Doaajee (Sree Mohant) v. 
Coimbatore Spinning and Weaving 
Company (1902), 26 Mad. 79. 

• Shankar Bharati Svami v. Fe»- 
kapa Naik (1886), 9 Bom. 4^2. 
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Leases. 


Person to sue. 


PartLes to suit. 


deal with the endowed property for its benefit and preservation, 
and especially for the purpose of defending it from hostile 
litigious attack.” ^ 

He is ** empowered to do whatever may be required for the service of 
the idol, and for the benefit and preservation of its property at least to 
as great a degree as the manager of an infant heir.” ^ 

The manager of an endowment has all the ordinaiy powers 
of a manager. 

He can create derivative tenures and estates conformable to usage ; 
and leases for a reasonable term.^ 

As to permanent leases, see poaf, p. 534. ^ 

If the manager grant a lease for an unreasonable term, it would ap- 
parently enure so long as he continues to be manager.^ 

A person who has no independent rights, but is a mere nominee of the 
person to whom the endowment was granted, has no authority to grant 
leases.'^ 

The deposition of the manager of an endowment by the act of a foreign 
state does not affect his rights in respect of property in British India. ^ 

A mohunt, shebait, or other manager of an endowment is 
entitled to sue where it be necessary on behalf of the endowment 
for the protection or realization of the property o^ the endow- 
ment, or otherwise for its benefit.’ ^ 

He is not entitled to sue for a merecdeclaration when he is entitled to 
substantive relief.^ 

For an instance of a suit to exclude certain persons from worsliipping 
in a temple, see Sankaralinga Nadan v. Bajeswara Dorai (i?aja), [1908] 
35 1. A. 176 ; 31 Mad. 236 ; 12 C, W. N. 546. 

Persons interested as worshippers in a public religious endowment may 


' Hossein AU Khan v. Bhagaban 
Das {Mahanta) (1906), 34 Calc. 249, 
at p. 265 ; 11 C. W. N. 261, at p. 266 ; 
Pramada Na£h Roy v. Poorm Chandra 
Boy (1908), 35 Calc. 691, at p. 6^; 
12 ‘C. W. N. 650, atp. 567. 

* Prosunrut Kumari Debya v. Golab 
Ckand Baboo (1876), 2 I. A. 145, at 
p. 152; 14 B. L. R. 460, at p. 459; 
23 W. E. C. R. 253, at pp. 256, 256. 

® Shibessuree Debia {Maharanee) v. 
Mothooranath Acharjo (1869), 13 

M. I. , A. 270 ; 13 W. R. P. C. 18; 
NaUayappa Pillian v, AmbaUivahana 
Pandora Sannadhi (1903), 2 Mad. 
465. 

* ArrtUh Miaaer v. Jvggurruxth In- 
draswamee (1872), 18 W. R. C. R. 
439 ; Burm Swoop Doss (Mohuni) v. 
Khaahet Jha (1873), 20 W. R. C. R. 
471 • Bamchandra Shankafbava 


Dravid v. Kashinath Narayan Dravid 
(1894), 19 Bom. 271, see pod,y p. 635. 

® Bam Doaa v. Moheaur Deb Miaaree 
(1867), 7 W. R. C. R. 446. 

® Ooawami Shri Oirdharji v. Mcd- 
hfxvdaa Premji (1893), 17 Bom. 601 ; 
Shriman Qoawami v. Ooawami Shri 
Oirdharlalji (1878), 17 Bom. 620. 

^ See Sankamurti Mudaliar v. 
Chidambara Nadan (1893), 17 Mad. 
143; Jagadindra Nath Boy Bahadur 
{Maharaja) v. Hemanta Kvmarv^Debi 
{Bani) (1904), 31 I. A. 203 ; 32 Calc. 
129; 8 C. W. N. 809 ; 6 Bom. L. R. 
765. Where the manager is a minor 
he obtains the benefit of s. 6 of the 
Limitation Act (IX. of 1908), ibid. See 
also Act XV. of 1877, a. 7. 

® Bothnaaabapaihi PiUai v. Bama- 
aami Aiyar (1910), 33 Mad. 462. 
I^cifio Belief Act (L of 1877), a. 42. 


f 
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be added as parties to a suit instituted by a trustee on behalf of the en- 
dowment against third parties, if such joinder is considered by the Court 
as desirable in the interests of the trust,^ as where the trustee after a decree 
by the first Court had relinquished his rights.® ^ 

The manager of an endowment may incur debts and borrow Debts 
money for the proper expenses of the endowment such as 
keeping up the religious worship, repairing the temples,® or 
other possessions of the idol, defending hostile litigious attacks, 
and other like objects. He may alienate or encumber the 
property to the extent to which there is an existing necessity 
for so doing, his pitwer in that respect being analogous to that 
possessed by the manager for an infant heir,^ or a female with 
a restricted estate.® 

The advisability of filling up a tank is not a sufficient necessity.® 

Debts incurred by a de facto manager of an endowment (other than a De facto 
mere trespasser)^ bond fide in the interests of the endowment would appar- manager, 
ently be on the same footing as that incurred by a dt jure manager.^ A 
mortgage by a mere claimant to the membership is not sustainable.® 

Except where he has pledged his personal credit the manager is not Personal 
personally liable for the debts of the endowment. liability. 
• 

The annual revenues of endowments, as distinguished from 


^ Chidamharam Ckettiar v. Ra^iga- 
chariar (Sri) (1905), 29 Mad. 106. 

® Sankaralinga Nadan y. Rajestuara 
Zkyrai (Raja) (1908), 35 I. A. 176; 
31 Mad. 236; 12 C. W. N. 646. 

■ Doorganath Roy (Konwur) v. 
Ramchunder Sen (1876), 4 I. A. 52, 
at pp. 62, 63 ; 2 Calc. 341, at pp. 
350, 361. 

* Ahhiram Ooatvcmi v, Shyama 
Charon Nandi (1909), 36 I. A. 148 ; 
36 Calc. 1003; 14 C. W. N. 

11 Bom. L. R. 1234 Proaunno 
Kvmari Dehya v. ChlUib Chand Baboo 
(1876), 2 1. A. 145 ; 14 B. L. R. 450 ; 
23 W. R. C. R. 253 ; Hossetn AU Khan 
V. Bhagaban Das (Mahanta) (1906), 
34 Calc. 249; 11 C. W. N. 261; 
Doorganath Roy (Konumr) v. Ram’ 
chunder Sen (1876), 4 1. A. 52. at 
p. 63 ; 2 Calc. 341, at p. 351 ; Sheo 
Shankar Oir v. Ram Shewak Chowdhri 
(1896), 24 Calc. 77, at p. 82 ; Col- 
lector of Thana v. Hari Sitaram (1882), 
6 Bom. 546; Paraotam Oir v. Dai 
Oir (1903), 25 AU. 296, at pp. 304, 
311 ; Daivaaikamani Pandarctaan- 


nidhi (Srimath) v. Noor Mahomed 
Rovihan (1907), 31 Mad. 47 ; Devaai- 
kamoney Pandaraaannadhi{Sreemath) v. 
Palaniappa Chettiar ( 19 10;, 34 Mad. 536 ; 
Khuaalchand y. Mahadevgiri (1875), 12 
Bom. H. C. 214. In Narayan y. Chin- 
taman (1881), 5 Bom. 393, the Court 
limited the power to the pledging of 
the income. As to the powers of a 
manager for an infant heir, see ante, 
pp, 273-277. 

^ Jvgeaaur BtUtobyal v. Roodro 
Narain Roy (Rajah) (1869), 12 

W. R. C. R. 293. 

® Jnananjan Banerjee y. Adore- 
money Z)a5«ce( 1909), 13 C. W. N. 806. 

^ Ram Chum Pooree y. Nunhoo 
Mundvl (1870), 14 W. R. C. R. 147. 

^ See Saminatha v. Puruahottarna 
(1892), 16 Mad. 67 ; Kaaim Saiba v. 
Sudhindra Thirtha Sivami (1895), 18 
Mad. 359. 

* See Madho Praaad v. Ramrattan 
C?»r(l911), 15 C.W. N. 838. 

See Peary Mohun Mooherjee 
(Rajah) y. Narendra Kriakna Mukerjee 
(1900), 6 C. W. N. 273. 
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Lands 

exempt from 
and revenue. 


Permanent 

lease. 


the corpus, may occasionally, when it is necessary to do so in 
order to raise money for purposes essential to the temple or 
other institution, but not further or otherwise, be pledged.^ 

As to the proceeds of land acquired for public purposes, see Kamini 
Dd)% Y. Pramatha Nath Mookerjee (1911), 39 Calc. 33. 

A mohunt, manager, or other trustee of an endowment 
cannot, except for such necessary purposes as above mentioned, 
alienate or encumber the endowed property.® 

Bombay Act 11. of 1863, s. 8, cl. 3, provides : — 

“ It is, however, hereby declared that lands held on behalf 
of religious or charitable institutions wholly or partially exempt 
from the payment of land revenue shall not be transferalile from 
such institutions either by assignment, sale (whether such sale be 
judicial, public, or private), gift, devise, or otherwise howsoever, 
and no Nasrana shall be liable on account of such lands.’* ® 

As to ihe exemption of religious and charitable institutions from land 
revenue in territories subject to Act XI. of 1852, i.e. in the territories of 
the Dekkan, Khandesh, and Southern Maratha country, and in other 
districts more recently annexed to the Bombay Presidency^ see the above 
section. 

A permanent lease cannot be given by a mohunt, shehait, or 
other manager except under circumstances which justify an 
alienation.^ 


^ Narayan v. Chintaman (1881), 
5 Bom. 393. 

® Abhiram Oomwni v. Shyama 
Charan Nandi (1909), 36 1. A. 148, 
at p. 164 ; 36 Calc. 1003, at p. 1013 ; 
14 C. W. N. 1, at p. 10 ; 11 Bom. L. B. 
1234, at p. 1247 ; Proaunnjo Kum^ri 
Dehya v. Oolab Chand Baboo (1875), 
2 1. A. 145 ; 14 B. L. B. 450 ; 23 
W. B. G. B. 253 ; Onaaambanda 
Pandara Sannadhi v. Vein Pandaram 
(1899), 27 1. A. 69 ; 22 Mad. 271 ; 4 C. W. 
N. 329 ; 2 Bom. L. B. 597 ; Gopal Dasa 
{Mohwni) V. Kerparam Doss {Mt^uni), 
Ben. S. B. A. 1850, p. 250 ; Jnananjan 
Banerjee v. Adoremoney Laasee (1909), 
13 C. W. N. 805 ; Oanesh Vhamidhar 
Maharajdcv {Shti) v. Kashavrav Oo- 
hind Kidgavkar (1890), 15 Bom. 625 ; 
Vidyapurna Tirtha Swatni v. Vidya- 
nidhi Tirtha Swami (1904), 27 Mad. 
435, at pp. 439, 456; Shibesauree 
Dd>ia {Maha/tamt) v. Mothooranath 


Acharjo (1869), 13 M. I. A. 270; 13 
W. B. P. C. 18 ; Narayan v. Chinta- 
man (1881), 5 Bom. 393; Collector 
of thana v. Hari Sitaram (1882), 6 
Bom. 546; NaUayappa Pillian v. 
Ainbalavahana Pandara Sannadhi 
(1903), 27 Mad. 465; Sambanda 
Matdaliyar v. Nanasambandapandara 
(1863), 1 Mad. H. C. 298. When the 
property has been acquired by 
Government under the Land Acquisi- 
tion Act (I. of 1894, s. 54), the award 
may direct investment of the compen- 
sation money in Government securi- 
ties, Shiva Boo v. Nagappa (1905), 29 
Mad. 117; Kamini Debt v. Piram<xtha 
Nath Mookerjee (1911), 39 Calc. 33. 

^ See Narayan v. Chintamm (1881), 
5 Bom. 393. 

^ Abhiram Goswami v. Shama 
Charan Nandi (1909), 36 1. A. 148* 
36 Calc. 1003 ; 14 C W. N. 1 ; 11 
Bern. L. B. 1234 ; Jnananjofi Saner- 
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As to the limitation for a suit to set aside such lease, see Act 1X« of Limitation. 
1908, Sched. 1, Art. 134 ; and as to the law under the Limitation Act of 
1877, Abhiram Oosuxmi v. Bhyama Charm Nandi^ [1909] 36 L A. 148 ; 

36 Calc. 1003 ; 14 0. W. N. 1 ; 11 Bom. L. B. 1234 ; followed in Shyami 
Chand Jiu (Sri Sri Ishwar) v. Earn Kanai Ghose^ [1911] 38 I. A. 76 ; 38 • 

Calc. 626 ; 15 C. W. N. 417 ; 13 Bom. L. R. 421. 

As to the alienation of the interest of the grantor in property upon which 
endowments have been charged, see ante, p. 519. 

An act in excess of his powers by a manager or other trustee Repudiation, 
is voidable, and subject to the law of limitation can be repudiated 
by a subsequent holder of the office,^ or by any other person 
interested in theytrust. 

In the case of a mutt an unauthorized alienation by the head would 
apparently enure for the life of the grantor,^ or at any rate during his 
tenure of office, provided, at any rate, that the service of the muU be not 
prejudiced thereby. 

The shebaii or other manager of an endowment is bound by The auoceaaor 
the lawful acts of the previous incumbent, but not by acts 
done in fraud of the trust.® 

Tlie right of a manager to sue to recover property of the endowment Limitation, 
unlawfully aienated by his predecessor commences at the date of his 
accession to^ffioe.^ 

A right of adverse po^ssion may be acquired against an Adverse 
idol or his shebait ® or against any endowment. posaession. 


jee V. Adortmoney Daasee (1909), 13 
C. AV. N. 805 ; Rodha Bidlvbh Chvnd 
V. Juggvi Chunder Chowdrte (1826), 
4 Ben. Sel. B. 151 (new edition, 192) ; 
Prosurmo Moyee Dossee v. Koonjo 
Beharee Ctmodhree^ W. R. 1864, C. B. 
157 ; Juggesmr Buttahyal v. Roodroo 
Narain Roy (1869), 12 W. B. C. B. 
299; Tayvhwmtssa Bibee v. Sham 
Kiahore Roy (Kuwar) (1871), 7 BJSl* B. 
621 ; 15 W. B. C. B. <228 ; Prosunno 
Kumar Adhikari v. So/roda Prosunno 
Adhikari (1895), 22 Calo. 989 ; 

Naraamha Chari v. Oopala Ayyaugar 
(1905), 28 Mad. 391* Devaaikamoney 
Pandaraaannadhi (Sreemuth) v. Pala- 
niappa Chettiar (1910), 34 Mad. 536. 
Necessity was presumed where the 
land had been held over sixty years 
under a lease, Chakalingcm Pillai v. 
Mofyandi CKeUiar (1896), 19 Mad. 485. 

1 See Mahomed v. QanapeAi (1889), 
13 Mad. 277 ; Jamal Sdh^ v. Mwr- 
agya Swami (1886), 10 Bom. 34. 


* See Ahhiram Ooawami v. Shyama 
Charan Nandi (1909), 36 I. A. 148.; 
36 Calc. 1003; 14 C. W. N. 1 ; 11 
Bom. L. B. 1234 ; Jamal Sakeb v. 
Murgaya Swami (1885), 10 Bom. 34. 

* Goluck Chunder Bose v. Rughoo- 
noth Sree Chunder Roy (1872), 1 
B. L. R. 337, note ; 17 W. R. C. R. 44. 
• * Mahomed v. Oanapati (1889), 13 
Mad. 277 ; Vedapuratti v. VaUdbha 
(1890), ibid, 402 ; Saihianama Bha^ 
rati Y. Saravanabagi Ammal (1894), 
18 Mad. 266. See Nilmony Singh v, 
Jagahandha Roy (1896), 23 Calc. 536 ; 
Qnaeambanda Pandara Sannadhi v. 
Vein Pandaram (1899), 27 I, A. 69 ; 
23 Mad. 271; 4 C. W. N. 329; 
2 Bom. L. B. 597 (hereditary office). 

‘ See Damodar Daa v. Lakhan Das 
(Adhikari) (1910), 37 L A. 147 ; 37 
Calc. 886; 14 C. W. N. 889; 12 
Bom. L. B. 632; Pandwrang Baiaji 
V. Dnyance (1911), 36 Bom. 136 ; 13 
Bom. L. R. 1169. 
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PosseseioD of debtUkr property which is adverse against some of the 
ihebaitB is necessarily adverse against all of them.* 

Adverse possession during a previous office holder’s time 1>ar8 his 
successor.* 

' The manager may be sued as manager for debts lawfully 
contracted by his predecessor, although they were not expressly 
charged upon the endowed property.® 

A decree untainted by fraud or collusion which is made in a 
suit by or against a shebait as representing the idol or against 
the head of a mutt as representing the muit is binding on suc- 
ceeding aMaits * or heads of the rmtt, as the ctllse may be.® 
Property belonging to an endowment may be attached or 
sold under a decree properly made against the trustee or manager 
as such,® but it cannot be attached or sold in pursuance of a 
decree passed against the trustee or manager personally.^ 

Where it is so attached ® or sold ® the manager may assert the rights 
of the endowment by a claim or suit, as the case may 

Devolution of Trust or Management. ^ 

Terms oE Where the terms of the grant creating the epdoument 

endowment. pj.Q.yj^g fgj. jjjg devolution of the trusteeship or managership 
they should be followed.^® 

^ JmmnjanBanerjeev.Adorernoney ^ Pramada Nath Roy v. Poorna 
Daaaee (1909), 13 C, W. N. 805. Chandra Roy (1908), 35 Calc. 691 ; 

® Chidmiibaran Chetti v. Minammal 12 C. W. N. 550. 

(1898), 23 Mad. 439. ^ Biehen Chand BasawtU v. Nadir 

® Daivaaikamani Pandara Sannidhi Hossein [Syed) (1887), 15 I. A. 1 ; 
{Srimaith) v, Noor Mdhoined Routhan 15 Calc. 329 ; Ram Krishna Mdha’ 
(1907), 31 Mad. 47. fpatra v. Padma Charan Deh Ooawami 

* ^omnno Kumari Ddtya v. Oolah (Mohuni) (1902), 6 C. W. N. 663. 
Chand Baboo (1875), 2 1. A. 145 ; 14' ® J^endra Naih 8arkar v. Oobinda 

K L. R. 460 ; 23 W. B. C. R. 253 ; Chandra Dutt (1908), 35 Calc. 364 ; 
S. C. in Cburt below (1873), 11 12 C. W. N. 310 ; Bhojahari Pal v. 

B. L. R. 332 ; Ranjit 8inha Bahadur Ram Lai Das (1901), 6 C. W. N. 63. 
[Raja) V, Basunta Kumar Chose ^ Amar Chand Kundu v. Nani 

12 C. W. N. 739 ; Cora Chand Lurki Copal Mukefjee (1907), 12 C. W. N. 
V. Mdkhan Lai Chakravariy (1907), 308; Bam Krishna Mahapatra ¥. 

11 C. W. N. 489; Krishna Kissore Padma Charan Deh Gostoami {Mohuwt) 
Chakravarti v, 8ukha Sindhu Sanyal (1902), 6 C. W. N. 663. 

(1906), 10 C« W. N. 1000 ; Tulsidas See 8iiapershad v. Thakur Does 
Mahania y. Be^oy Kishore Skome (1879), 5 0. L. R. 73; Biahamhhar 
(1901), 6 C, W. N. 178. Das v. Drigbijai Singh (1905), 27 AIL 

® Manikka Vasaka Desikar v. Bala 581 ; 9 C. W. N. 914 ; Ram Chunder 
gopala Krishna Chelty (1906), 29 Adhikaree v. Bam Jeebun Adhikares 
Mad. 553 ; Svhindra v. Budan (1885), (1869), 12 W. R. C. B. 427. 

9 Mad. 80. 
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For instance, a grant to a gomm and his disciples in perpetual suc- 
cession.^ 

Where it was provided that the succession should be ahiahya eihishya- 
nvJcmm *’ (disciple following disciple), it was held that a disciple could 
succeed a co-disciple. ‘ • 

In the absence of evidence of the endower having laid down Usage, 
a rule of succession, the usage which has been observed in the 
selection of a successor in the particular institution should be 
followed.® 

“ In determining who is to be entited to succeed as mohunt in such a 
case as the present, %he only law to be observed is to be found in custom 
and practice, wMch must be proved by testimony, and the claimant must 
show that he is entitled according to the custom to recover the office and 
the land and property belonging to it. This has been laid down by the 
Committee in several cases. ^ 

The same principle is applicable to the dharmakarta ^ of a devasthanam 
or temple.® 

In one case an unbroken usage for nineteen years was held conclusive 
evidence of a family arrangement for turns of management.^ 

In order to aecertain the practice of the endowment the 
practice of^siniilar endowments may be referred to. 

As to a temple bslonging to tfie Balia vaoharya Gossain sect, see Mohan 
Lalji V. Madhsvdan Lala, [1910] 32 All. 461. 

As to the appointment of mohuntSy see post, pp. 539-541. 

There may be an hereditary right of managership. Hereditary 

• right. 


^ KhtLaalchand v. Mahadevgiri 
(1875), 12 B6m. H. C. 214. 

* Oopal Chandra Chahrdbarty v. 

Badharaman Das Babaji (1911). 16 
C. W. N. 108. * 

* Janoki Debi (Srimati) v. Sri 

Oopal Acharjia 10 I. A. 32; 

9 Calc. 766 ; 13 C. L. R. 30 ; Greed- 
Imeje Dose v. Nundo Kishore Doss 
Mohunt (1867), 11 M. I. A. 405, at 
p. 428 (see p. 421) ; 8 W. R. P. C. 25 ; 
Muttu Bamcdinga Setupati (Rajah) v. 
Perianayagvm, PiUai (1874), 1 1. A. 
209 ; Vv/rmah Valia (Rajah) v. 
Vurmah Mutha (Ravi) (1876), 4 I. A. 
76 ; 1 Mad. 235, at pi. 250 ; Ramji 
Doss (Mahanth) v. Lackhu Dass (1902), 
7 C. W. N. 146; Rangachariar v. 
Yegna Dikshatur (1890), 13 Mad. 524, 


at p. 634; Sitapershad v. Thakur 
Dass (1879), 5 C. L. R. 73 ; Gajapati 
V. Bhagavan Das (1891), 16 Mad. 44 ; 
Basdeo v. Oharib Das (1890), 13 All. 
266. 

* Genda Puri v. Chhatar Puri 
(1886), 13 I. A. 100, at p. 105; 
9 All. 1, at p. 8 ; Ramji Dass (Ma- 
hanth) V. Lachhu Dass (1902), 7 
C. W. N. 145. 

^ Manager. 

® Ramalingam PiUai v. Vythi- 
lingam PiUai (1893), 20 L A. 150; 
16 Mad. 490 ; Appasami v. Nagappa 
(1884), 7 Mad. 499. 

Ramanathan Chetti v. Murugappa 
Chetti (1906), 33 I. A 139 ; 29 Mad. 
283 ; 10 C. W. N. 825. 
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Such right must be proved.^ It may have been provided for in. the 
grant, as is usual in the case of a private religious endowment, ‘ or 
may be established by usage. 

In providing for the succession by inheritance to, the management of an 
^endowment the rules laid down in the Tagore case,^ prohibiting the creation 
of estates of inheritance inconsistent with the general law of inheritance, 
apply.* 

^^ere the right to manage a religious or charitable endowment, without 
any beneficial interest in the endowed properties, is vested in a joint Hindu 
family the senior male member of such a family is, until a partition is 
.effected,® entitled to exercise the right.® 

In a family governed by the Mitakshara school of law, when the right 
of management of the d^uiter property belongs to th^ family, a member 
of the family becomes on birth entitled to be shehaitP 

An hereditary priestly office apparently descends in default of males 
through females. 

For instances of hereditary trustees of religious endowments, see 
Onanaeambanda Pandara Sannadhi v. Vein Pandaram, [1809] 27 I* A. 69 ; 
23 Mad. 1 ; 4 C. W. N. 329 ; 2 Bom. L. R. 697 ; Nanahhai v. Shriman 
Ooawami Qirdha/riji (1888), 12 Bom. 331 ; Annoisami Pillai v. Ramakrishm 
Mudaliar, [^900] 24 Mad. 219. 

Section 63 of the Madras Court of Wards Act (1. (Mad. C.) of 1902)>is 
as follows : — 

If a ward is the hereditary trustee or manager of a templf , mosque, or 
other religious establishment or endowment, the Court, notwithstanding 
anything contained in s. 22 of the Religious Endowments Actt 1863,® may 
make such arrangements as it thinks fit fo^the discharge, during the ward- 
ship, of the ward’s duties as trustee or mj^nager, provided that for the 
direct and personal management of the religious affairs of any such insti- 
tution, establishment, or endowment the Court shall appoint suitable 
persons other than officers of Government, and that the Court shall, as 
far as possible, restrict superintendence to the preservation of the property 
belonging to the institution, establishment, or endowment. 

A mohunt or other head of an endowment cannot 


^ Appasami v. Nagappa (1884), 7 
Mad. 499. 

* Collector of Moorshedahad v. 
Shibeasuree {Ranee) (1872), 11 B. L. R. 
86, at p. 116; 18 W. R. C. R. 226, 
at p. 228. 

* JiUtendromohun Tagore v. Oanen- 
dro MohUn Tagore (1872), I. A. Sup. 
Vol. 47, at p. 66; 9 B. L.'-R. 377, 
at pp. 394, 395 ; 18 W. R. C. R. 369, 
at p. 364, ante, p. 606. 

^ Onanaaambanda Pandara 8an^ 
nadhi v. Velu Pandaram (1899), 27 
1. A. 69, at p. 78- 2 Mad. 271, at 
p. 281 ; 4 0. W. IJ. 329, at p. 332 ; 2 


Bom. L. R. 697. 

® As to partition, see poet, p. 643. 

B Thandavaroya Pillai v. Shunmu* 
gam Pillai (1908), 32 Mad. 167. See 
Purappavanalingam Chetti v. Nidla^ 
sivan Chetti (1863), 1 Mad. H. G. 415, 
at p. 417. 

^ Ramchandra Panda v. Ram 
Krishna Mahapatra (1906), 33 Oalo. 
607. 

® Sitarambhed v. Sitoram Oaneeh 
(1869), 6 Bom. H. C. A. C. 250 ; see 
ante, p. 526. 

« XX. of 1863, poa, p. 663. 
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alter the gucceBsion,^ nor can he provide for the succession 
after the person appointed by him.® 

In the absence of express provision in the grant, or of 
usage, or in the case of omission by the person entitled t<i 
nominate to the office the right to nominate a manager reverts 
to the founder or his heirs.® 

The right of management of family propertiee devoted to charities 
ordinarily descends to the heirs of the donor except in the few oases where 
the office is descendible to a single heir.* 

When the family of the sMbait appointed by the founder dies out, the 
ehtbaitship would revert to the family of the original grantor.* 

A right as manager or to appoint a manager may be acquired 
by prescription.® 

The practice as to the appointment of mohunts or other 
heads of mutts or muUams (monasteries) varies in accordance 
with the custom of the particular institution, which must be 
proved by evidence in each case.’ 

1 Ramji Bass (Mahanth) v. 'Lachhu Prasad Qupta v. Runjit Singh (1897), 
Bass (1902),^ C. W. N. 146 ; Rumun 26 Calc. 366 (endowment for idol) ; 
Boss (Mohrnnt) v. Ashhul Boss (Mo- Jagadindra Nath Roy Bahadur (Maha- 
hunt) (1864), 1 W. R. C. R. 160- rajah) v. Hcmanta Kumari Bdfi 

* Oreedharee Boss v. Nundkishore (Rani) (1904), 31 I. A. 203, at p. 208 ; 

Butt Mohunt (1863), Marsh, 673 ; 32 Calc. 129, at p. 399 ; 8 C. W. N. 

2 Hay, 633 ; approved on appeal 809, at pp. 818, 819 ; 6 Bom. L. R. 765. 
(1867), 11 M. I. A. 406, at p. 428; * Sethuramasimw'ar v. Meruswa- 

8 W. R. P. C. 25. miar (1909), 34 Mad. 470. 

* OreedJuxreejee (Gossamee Sree) v.. * Madhub Chandra Bera v. Sarat 

Rumanlolljee Gossamee (1889), 16 1. A. Kumari Behi (Srimati Rani) (1910), 
137 ; 17 Calc. 3 (public religious 16 C. W. N. 126 ; Pital Bos Babaji 

endowment); Sheoraian Kunwari v. v. Protap Chandra Sarma (1909), 11 
Ram Pargash (1896), 18 All. 227 C. L. J. 2. 

(public temple) ; Chandranaih Chakra- * Annasami PiUai v. Ramakrishna 
bartiv, Jadabcndra Chakraibarti^l906), * Mvdaliar (1900), 24 Mad. 2^; Rama- 
28 All. 689 (ditto) ; Mohan Lalji v. nathan Chetty v. Muragappa Chetty 
Madhsudan Lola (19'10), 32 AU. 461 (1903), 27 Mad. 192 ; S. C. on appeal 

(ditto) ; Sheo Prasad v. Aya Ram (1906), 33 I. A. 139 ; 29 Mad. 283 ; 
(1907), 29 All. 663 (Sikh reUgious 10 C. W. N. 824 ; 8 Bom. L. R. 498 ; 
endowment) ; Jai Bansi Kunwar see Bamodar Bos v. Lakhan Bae (Adhi 
(Mussamai) v. Chattar Bhari Sing Aan)(1910), 371. A. 147; 37Calc. 886* 
(1870), 6 B. L. R. 181 ; S. C. Peei 14 C. W. N. 889; 12 Bom. L. R. 632. 
Koonww v. Chuttw Bharee Singh ’ Greedharee Boss v. Nundokisaore 
(1870), 13 W. R. a R. 396 (temple) ; Boas Mohunt (1867), 11 M. 1. A. 405 ; 
Hori Basi Bd)i v. Secretary of State 8 W. R. F. C. 26 ; Genda Puri v. Chatar 
(1879), 5 Calc. 229 ; 4 C. L. R. 77 ; Puri (1886), 13 I. A. 100; 9 All. 1 ; 
S. C. on appeal Ram Lai Mookerjee Ramalingam PiUai v. VythiUngam 
V. Secridary of State (1881), 8 1. A. PiUai (1893), 16 Mad. 490; Ramji 
46; 7 Calc. 3b4; 10 C. L. R. 349 Bass (Mahanth) v. Laehhu Bass 
(clmritable endowment) ; Jagannath (1902), 7 C. W. N. 145. ^ 
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Usually one of the chdas^ i,e., persons initiated by the deceased or 
retiring mo%unt,would be selected/ by act itUer vivoa or by will * by the head 
of the mutt, such appointment being generally subject to confirmation by 
the mokunta of neighbouring mtUU of the same sect.^ On failure of such 
a^ppointment the appointment would usually be made by such neighbouring 
mohunta,^ 

The ordinary rule is that among the Sanyaaia generally no chela has a 
right as such to succeed to the property of the deceased guru; he must 
be nominated by his guru^ such nomination being generally confirmed by 
the mohunta of the order, or in default of such appointment, he must be 
elected by the mohunta and principal persons of the sect in the neigh- 
bourhood. But this is not a universal rule, and in some cases, according 
to custom, the principal chela succeeds as of right eren without such 
appointment or formal election ; but apparently even then an election 
or a recognition by members of the sect is necessary.® 

In one case it was said, “ The ordinary rule is that the maths of the 
same sect in a district, or maths having a common origin, are associated 
together, the mohunts of these acknowledging one of their number (who 
is for some reason pre-eminent) as a head ; and on the occasion of the 
death of one the others assemble to elect a successor out of ^the chelas or 
disciples of tl^e deceased, if possible ; or if there be none of them qualified, 
then from the chelas of another mohunU After the election the chosen 
disciple is installed on the guddi of his predecessor with much ceremony.” ® 

^ See Qunes Oir v. Amrao Gif v. Bunmalee Das (1806), I Ben. Sel. 
(1807), 1 Ben. Sel. R. 218 (2nd ed., R. 17p (2nd ed., 202) ; Narain Das v. 
291); Ramji ^Dass {Mahanth) v. Brindahun Z>a« (1815), 2 Ben. SeL R. 
Lachhu Daas (1902), 7 C. W. N. 145 ; 151 (new edition, 192) ; Madho Das 

Sheoprokash Dcbss {Mohunt) v. Joyram v, Kamta Das (1878), 1 All. 639. The 
Doss (1866), 6 W. R. M. A. 57. Court of Sudder "Dewany Adalut in 

® Probate of such will is not neces- Bengal ordered an assembly ol 
sary, Baisnav Charan Das Bairagi v. mohunts to be convened to determine 
Kishore Dass Mohanta (1911), 15 a right of succession (Survbanund 

C. W. N. 1014. Purhut v. Deo Sing Purhut (1810), 

® Bamji Dass (MahafUh) v. Lachhu 1 Ben. Sel. R. 296 (2nd ed., 396), 
Das (1902), 7 C. W. N. 146 ; Land and to instal the person in whom 
Agents of Zilldh Hoogly Y. Kishnanund the right might be vested (Oanga 
Dundee^ Ben. S. D. A. 1848, p. 263; ^Das v.fPdluk Das (1810), 1 Ben. Sel. 
Oreedharee Doss v. Nundokissore Doss R. 309 (2nd ed., 414). Such pro- 
Mohunt (1867), 11 M. I. A. 405; cedure is scarcely possible at the 
8 W. R. P. C. 25 ; Trimbakpuri Guru present time. 

Sitalpuri Y. Qangabai (1887), 11 Bom. ® Eamdhan Puri (Gossain) v. Dal- 
514 ; Ramalingam Pillai v; Vythi- mir Puri (Ooasain) (1909), 14 C. W. N, 
lingam Pillai (1893), 20 I. A. 160; 191; see Gopal Dass {Mohunt) 

16 Mad. 490 ; Madho Das v. Kamta Kerparam Dass {Mohunt)^ Ben. S. B. 
Das (1878>, 1 AJl. 619; Bama Nooj A. 1850, p. 260. 

Doss (Mohunt) v. Debraj Doss (Mo- ® Dowlvt Geer (Gossain) v. Bissesaur 
hunt) (1839), 6 Bcai. Sel. R. 262 (new Geer (1873), 19 W. R. C. R. 216; 
edition, 328). H. H. WUson’s “ Religion of Hindus,” 

® ^eoGunesQirY, Amrao Gir (1807), p. 61 ; Narain Das v. Brindahun Das 
1 Ben Sel. R. (2nd ed., 291); (1815), 1 Ben. Sel, R. 161 (new 

sing Oir v. Mya Oir (1806), 1 ^n. Sel, edition, 192). 

R. 163 (2nd ed., 202) ; Bamrvtun Das 
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In one case ^ the mohunt's power to appoint his successor was limited to 
members of the AAhinam^'^ a disciple of which founded the mvU in question. 

There is authority that in the absence of a duly appointed mohutU the 
disciples of a mvU cannot sue for a declaration that a person claiming the 
office has not been duly appointed,* but it is submitted that the refusal 
of relief in such a suit might compel an appointment which might after- 
wards turn out to be infructuous. 

Except where he is justified by the terms of the endowment Condition, 
in making an appointment, a mohunt has no power to attach 
any condition to the interest to be enjoyed by his appointee.* 

Alienaiicn. 

• 

Except it be justified by the terms of the endowment or by Alienation of 
usage,® a right of management or a trust or a power of appoint- 
ment of a trustee or manager,® or an office attached to a temple 
or other endowment,’ cannot be alienated by the holder. 

No proof of usage will justify an alienation for the pecuniary benefit 
of the alienor,® or for the purpose of altering the form of worship.® 

A turn of worship is not ordinarily alienable.^® 

1 Oiyana^ambandha Pandara 8an~ (1B84), 7 Mad. 337 • Alagappa Mvda- 
nadhi v. Tarnbiran (1887), liar v. Sivarasundara Mvdaliar^ 19 

10 Mad. 3*. Mad. 211. 

® A religious institution. * ^ Lakshmanaivaami Naidu v, Jtan~ 

® Srinivasa Swami v. Ramanuja gamma (1902), 26 Mad. 31 ; Keyake* 

Chariar (1890), 22 Mad. 117. See, llata Kotel Kanni v. Yadattil VeUa- 
however, post, p. 546. yangot (1868), 3 Mad. H. C. 380 ; 

* Greedharee Doss v. Nundkishore Narayana v. Ranga (1891), 15 Mad. 

Dvit Mohunt (1863), Marsh. 573 ; 183 ; MaUika Daai (Srimati) v. 

2 Hay, 633 ; affirmed on appeal, Tl RcUanmani Chakervarti, 1 C. W. N. 

M. I. A. 428 ; 8 W. R. P. C. 26. See 493. 

Oajapaii v. Bhagamn Doss (1891), 16 ® Vurmah Valia (Rajah) v. Vurmah 

Mad. 44,‘atp. 46. Mutha (1876), 4 I. A. 76; 1 Mad. 

® See Rajaram v. Gav^h (1898), 23 235; Narasimha Thatta Acharya v. 

Bom, 131 ; Rangasami v. Ranga , Ananiha Bhatia (1881), 4 Mad. 391 ; 

(1892), 16 Mad. 146. • Kuppa Ourukal v. Dorasami Ourukci 

« Onasambanda Pandara Sannadhi (1882), 6 Mad. 76. 

V. Vdu Pandaram (1899), 27 I. A. 69 ; ® Venkatarayar v. Srinivasa Ay- 

2 Mad. 271 ; 4 C, W. N. 329 ; 2 Bom. yangar (1872), 7 Mad. H, C. 32. 

Jm E. 697 ; Vurmah Valia (Rajah) v, Rajeshwar MuUick v. Oopeshwar 

Vurrnah Muiha(Ram)(\%l^),^l. k, MuUick (1907), 34 Calc. 818; 11 

76 ; 1 Mad. 235 ; Rajeshwar MuUick C. W. N. 782 ; Vkoor Doss v. CJmnder 
V. Qopeahwar Mvllick (1907), 34 Calc. Sekur Doss (1865), 3 W. R. C. R. 152. 

828 ; 11 C. W. N. 782 ; S. C. 35 Calc, See Durga Bihi v. Chanchad Ram 
226; 12C. W. N. 323; Rup Narain (1881), 4 All. 81. In Jaii Kar v, 

Singh V. Junko Bye (1878), 3 C. L. R. Mukunda Bashi (1911), 16 C. W. N. 

112 ; Rama Forma Tambaran y. 129, effect, was given to a transfer 
Raman Naya/r (1882), 5 Mad. 89; which has been acted upon for 
Subharayudu v. Kotayya (1892), 15 twenty- five years. 

Mad. 389; Kannan v. Nilahandan 
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Under special circumstances the alienation of religious offices and ri^ta 
of worship to persons standing in the line of succession and capable of 
performing the worship and other functions connected with it will be upheld 
if there be no impropriety in the transaction.^ Such alienation would 
Trequently amount to nothing more than a renunciation of the right.* 

An assignment for the purpose of carrying on the de&sAe&a * and making 
provision therefor has been upheld.* 

A transfer to a de jure manager by a de facto manager who has acquired 
a right to the property by prescription will be upheld.® 

A right to set aside an assignment may be barred by the law of 
limitation.® 

When a right of management or an office connected with an 
endowment is alienable, it can only be alienated in such a way 
that the trust may be carried out.^ 

An endowment in favour of a family idol is not so permanent 
as a public endowment.® Provided that the concurrence of 
all the members of the family can be obtained, the idol and its 
property caflu be transferred to another family for the purpose 
of carrying on the worship,® and there is authority that with 
the consent of the whole family the dedicated property can be 
converted into secular property and appropriated by the 
members of the family.^® ' 

A right of management or of tfusteeship,^^ an office con*- 
nected with a temple or other endowment,^® or a right of 


1 Mancharam v. Pranshanhar 
(1882), 6 Bom. 298; Sitaramhhat v. 
Sitaram Oanesh (1869), 6 Bom. H. C. 
250; Baroia Charan Dutt v. Hemlata 
Daaai (1908), 13 C. W. N. 642; 
Nirod Mohini Dassi v. Shibodas Pal 
Dewisi (1909), 36 Calc. 975; 13 
C. W. N. 1084. See, however, Nara-' 
yana v. Ranga (1891), 15 Mad. 183. 

* See Mayne’s Hindu Law,’* 7th 
edition, p. 581. 

* The worship of the deity. 

* Jadvbindu Odhikaree v. Loke- 
nauth Oeree (1863), Marsh. 303; 2 
Hay, 160. See ante, p. 693 ; Khetter^ 
chunder Ghoae v. Bari Daa Bundo- 
fodhya (1890), 17 Calc. 557. ' 

. ® See Annaaami Pillay v. Rama- 
krishna Mudaliar (1900), 24 Mad. 
219. 

® See Kannan v. Nilakandan (1884), 

1 Mad. 337. 

^ See ante, p. 528. 


“ Ante, pp. 618, 619. 

* Khetterchunder Ohose v. Bari Das 
Bundopadhya (1890), 17 Calc. 557, 
followed in Baroda Charan DvU v. 
Bemlata Dassi (1908), 13 C. W. N. 
242. 

Doorganath Roy {Konwar) v. 
Ram phunder Sen (1876), 4 I. A. 62, 
at p. 58 ; 2 Calc. 341, at p. 347 ; 
Qobinda Kumar Roy Chawdhwry v. 
D^endra Kumar Roy Choiodhwry 
(1907), 12 C. W. N. 98. See Madhvb 
Chand/ra Bera v. Sarat Kumari D^i 
[Srimati Rani) (1910), 16 C. W. N. 
126; Dharma Das Mandd v. Ooeda 
BeUry Mandd (19ll), 16 C. W. N. 29. 

Du/rga Bibi v. Ohanchal Ram 
(1881), 4 All. 81 ; Juggumaih Roy 
Chotodhry v. Kishen Pershad 8v/rmah 
(1867), 7 W. R: C. R. 266. 

Rajaram v. Oanesh (1898), 23 
Bom. 131 ; Dubo Misser v. Srinibas 
Missor C1870), 5 B. L. R. 017 ; 14 
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worship,^ or the right of an idol to receive voluntary offerings,* 
cannot be attached or sold ih execution of a decree.* 

A right to the surplus profits of the sheha cannot be attached if the 
amount be not ascertained.^ 

There is no objection to the sale of the right, title, and interest of a 
servant of the temple in land belonging to the temple which he holds as 
remuneration for his services.^ 

Public endowments and religious offices are naturally in- Partition, 
divisible, though modern custom has sanctioned a departure 
in respect of allowing the parties entitled to share to officiate 
by turns, and of allowing alienation within certain restrictions.® 

A right to manage a family idol, a temple, or religious Mode of 
endowment, when such right belongs to a coparcenary, may be 
partitioned by allotting to the coparceners an alternate recurring 
period of worship or holding in proportion to their shares, if 
the nature of the endowment renders it possible.'^ 

The Court will give effect tp a family arrangement for the due execution 
of the serviqi of the temple in turn or in some settled order or sequence.® 

In one case, where there were two idols belonging to the family, an arrange- 
ment by wldch one of the heirs took one of the idols and the property 


W. B. C. B. 409 ; Oovind Lakshnan 
Joahi V. Ramkrishna HariJoahi (1887), 
12 Bom. 366 ; Durga Bibi v. Chanchiu , 
Bam (1881), 4 All. 81. 

^ Kalicharan Oir Qoaaain v. Bangski 
Mohan Das Baboo (1871), 6 B. L. B. 
727 ; 16 W. E. 339. 

* Shoilojanund Ojha v, Peary Cka- 

ran Dey (1902), 29 Calo. 470; 6 C. 
W. N. 728. • 

® Acts V. of 1908 (Civil Procedure 
Code), a. 60; XIV. of 1882 (avil 
Procedure Code), s. 266. 

* Jtiggurnath Boy Chowdhry v. 
Kiehen Perahad Surmdh (1867), 7 
W. B. C. B. 266. 

® Latlikar v. Wagk (1882), 6 Bom. 
696. 

® Tritnbak v. Lakahman (1895), 20 
Bom. 496, at p. 601. See anfe, p. 542.- 
^ SMmamaawa'iihiar v. Merusvxi- 
tniar (1909), 34 Mad. 470 ; Bajeahwar 
MvUich V. Oopeshwar MiiUkk (1907), 
34 Calc. 828; 11 C. W. N. 782; Man^ 


charam v. Pranshankar (1882), 6 Bom. 
298 ; Mitta Kunth Avdhicanrywu Neer^ 
unjun Audhicarry (1874), 14 B. L. B. 
166 ; 22 W. B. C. B. 437 ; Anund 
Moyee Chowdhrain v. Boykantnath Boy 
(1867), 8 W. B. C. B. 193; Bhattach- 
arya’s “ Law of the Joint Hindu 
Family,” pp. 452, 453. As to the 
•law of limitation, aee Act IX. of 1908, 
Sched. 1, Art. 131 ; Eshan Ckunder 
Boy y. Monmohini Daasi (1878), 4 
Calc. 683 ; Gopee Kissen Ooaaamy 
V. Thakoor Doss Oossamy (1882), 8 
Calc. 807 ; 10 C. L. B. 439 ; Qanr 
Mohan Chowdhry v. Madan Mohan 
Chowdhry (1871), 6 B. L. B. 362; 
16 W. B. C. B. 29 ; Nvbkissen MiUer 
V. Hurrischunder MitUr (1818), 2 
Morley’a Dig. 146. 

® Bamanathan Cheiti v. Murugapa 
ChetH (1906), 33 I. A. 139 ; 29 Mad. 
283 ; 10 C. W. N, 824 ; 8 Bom. L. R. 
' 998. 
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endowed for the worship thereof, and the other took the other idol and 
property, was approved by the Conrt,^ 

In a Bombay case ‘ the High Court on a partition gave the custody of 
the family idol and of the property appertaining thereto to the semor 
, member of the family, reserving to the other members a right of access ; 
but it is ordinarily the practice to allot to each of the coparceners the 
worship and custody in or turns.® It is submitted that the' 

latter practice is the right one. 

As to the partition of places of worship and sacrifice and property 
dedicated to an idol or to other religious or charitable purpoees, see awfc, 
p. 327. 


Suits. ' 

Persons interested in a religious or charitable endowment, 
such as worshippers ^ or devotees of an idol or members of the 
founder’s family,® are entitled to bring a suit complaining of a 
breach of trust with reference to the funds or property belonging 
to the end9wment,® or insisting upon the worship being properly 
performed,"^ or the trust carried out,® 


^ Elder widow of Baja Chviter 
Sein V. Younger widmu of Baja Chutter 
Sein (1807), 1 Ben. Sel. E. 180 (new 
edition, 239). 

* Damodardas Maneklal v. Uiiam- 
ram Maneklal (1892), 17 Bom. 271, 
at p. 288. 

® See Miita Kunth Audhicarry v. 
Neerunjun Audhicarry (1874), 14 

B. L. K. 166 ; 22 W. R, C. R. 437 ; 
Anund Moyee Chovjdhrain v. Boy- 
kamncah Boy (1867), 8 W. R. C. R. 
193. The refusal to deliver up the 
idol to a person entitled to a turn 
gives a right of suit ; Debendro NatJ^ 
Mullick V. Odit Churn MuUick (1878), 
3 Calc. 390 ; Anund Moyee Chowdh- 
rain v. Boykaninaih Boy (1867), 8 
W. R. C. R. 193 ; Oaur Mohan 
Chxrwdhry v. Madan Mohun Chowdhry 
(1871), 6 B. L. R. 362 ; 16 W. R. C. R. 
29 ; Eshofn Chunder Boy v. Monmo- 
hint Daaei (1878), 4 Gale. 683 ; Oopee 
Kishen Ooseamy v. Thakoordaee 
Qossamy (1882), 8 Calc. 807 ; 10 

C. L. R. 439. K. K. Bhattacharya’s 
“Law of Joint Hindu Family,” p. 
462. 

* Sajedur Baja Chowdhuri v. Oow 
Mohun Dae Baiehmv (1897), 24 Calc. 


418; Jugal Kishore Y^,Lakshmanda3 
Baghunathdaa (1899), 23 Bom. 657 ; 
Ohintaman Bajaji De^ v. Dhondo 
Gafjeah Dev (1888), 15 Bom. 612. 
This will include priests worshipping 
on behalf of pilgrims at a shrine ; 
Manohar Ganeeh Tambekar v. Lakhmi- 
ram Govindram (1887), 12 Bom. 247 ; 
S. C. on appeal Chotalal Lakhmiram 
V. Manohar Ganesh Tambekar (1899), 
26 1. A. 199 ; 24 Bom. 60 ; 4 C. W. N. 
23 ; 2 Bom. L. R. 516. 

® ChirUaman Bajaji Dev v, Dhondo 
Ganesh Dev (1888), 15 Bom. 612. 

* Badhabai v. Chimnaji (1878), 3 
BomV 27. See Salhappayyar v. Pc- 
riasami (1890), 14 Mad. 1. 

’ See Dhadphale v. Ourav (1881), 
6 Bom. 122; Thackersey Dewraj v. 
Hurhhum Nureey (1883), 8 Bom. 482. 

® Bam Narain Singh v. Bamgor 
Pawrey (1874), 23 W. R. 0. R. 76; 
Pandhcotcrie MuU v. ChumroohiU 
(1878), 3 Calc. 663 ; 2 C. L. R. 121 ; 
Brojomohun Does v. HvrroloU Dose 
(1880), 5 Calc. 700 ; 6 C. L. R. 58 ; 
Hemangini Daei v. Nobin Chand 
Ghoee (1882), 8 Calc. 788 ; 11 C. L. R. 
370. 
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They can also sue for a declaration that the mohunt or 
shebait or other manager of the endowment has by his mal- 
administration disqualified himself from holding the office.^ 

The plaintifi’s right to an account in such a suit depends upon his Skcoount. 
pleading and proving a distinct breach of trust. ‘ 

Section 92 of the Civil Procedure Code ® enacts as follows : — Suit with 

“ (1) In the case of any alleged breach of any express or constructive 
trust created for public purposes * of a charitable or religious nature, or menta. 
where the direction of the Court is deemed necessary ^ for the administra-^ 
tion of any such trust, the Advocate-General, or two or more persons ® 
having an interest in the trust ^ and having obtained ^ the consent in writing 
of the Advocate-Geiseral ^ may institute a suit, whether contentious or not, 
in the principal Civil Court of original jurisdiction or in any other Court 
empowered in tliat behalf by the Local Government within the local 
limits of whose jurisdiction the whole or any part of the subject-matter 
of the trust is situate to obtain a decree — 

“ (a) removing any trustee ; 


^ See Mohiin Druis v. Lutchmun 
Doss (1880), 6 Calc. 11 ; 6 C. L. R. 
265 ; Thackersey^ Dewraj v, Hur^Kum 
Nursey (1883), 8 Bom. 432 ; SdtJtap^ 
payar v. Permnami (1890), 14 Mad. 
1 ; Chinlama^ Bajaji Dev v. Dihondo 
Oanesh Deo (1888), 15 Bom. 612. 

* Brojomohan Doss v. Hurrotoll 
Doss (1880), 6 (^alc. 700 ; 6 C. L. R. 
58. 

® Act V. of 1908. This section 
re-enaots with some alteration, s. 539 
of Act XIV. of 1882. 

* Salhappayar v. Periasami (1890), 

14 Mad. 1 ; Jugalkishore v. Laksh- 
mandas JiayhuruUhdas (1899), 23 

Bom. 659. As to what is a public 
trust, see post, p. 553. 

‘ See Bvdree Dw Mukim v. Cliooni 
Lai Johuffy (1006), 33 Calc. 19lS, at 
p. 809 ; 10 C, W. N. 581, at p. 590. 

* A suit instituted by one plaintiff 
cannot be put right by the addition 
of anotlier plaintiff, Darves Haji 
Mahomed v. Jainvdin (1906), 30 
Bom. 603 ; 8 Bom. L. R. 751. 

’ Sajedur Baja Chowdkuri v. Gour 
Mohun Das Baishmav (1807), 24 Calc. 
418; JugeUkishore v. Lcdcahmandaa 
Baghunathdas (1899), 23 Bom. 659; 
Mamhar Oanesh Tambekar v. Lakhmi- 
ram Oovindram (1887), 12 Bom. 249* 
8. C. on appeal Ckotalal Lakhmiram v. 
3Iandhar Oanesh Tambekar (1899), 

H«L. 


26 1. A. 199 ; 24 Bom. 50 ; 4 C. W. N. 
23 ; 2 Bom. L. R. 516 ; Chintanian 
Bajaji Dev v. Dhondo Oanesh Dev 
(1888), 15 Bom. 612. 

^ Consent after the institution of 
the suit is not sufficient, Oopal Dei 
V. Kanno Dei (1003), 26 All. 162, 
differing from Bamayyangar v. 
Krishnayyangar (1886), 10 Mad. 186. 

^ The consent must authorize the 
persons by name, Qoprl Dei v. Kanno 
Dei (1903), 20 All. 162, and cannot 
.include matters outside the terms of 
the consent, Hussein Miyan (Sayad) 
V. Collector of Kaira (1896), 21 Bom. 
267. 

Sajedur Baja Chowdkuri v. Oour 
Mohun Das Baishnav (1897), 24 Calc. 
48.8. See Damodhar Bhat v. BhogiUd 
(1899), 24 Bom. 45. This applies to 
a de facto as well as to a de jure 
trustee, see Bvdree Das Mvkim v, 
Chooni Lai Johurry (1906), 33 Calc. 
789, at pp. 806, 806 ; 10 C. W. N. 
581, at pp. 587, 589; and the fact 
that the de jwre trustee has lost his 
right by the laws of limitation does 
not prevent a suit, Lakshmandas 
Baghunathdas Y, Jugal Kiah&re (1896), 
22 Bom. 216. Where the alienation 
of property is the ground of removal 
it ie not necessary to make the alienee 
a party, Huseni Begum v. CoUector 
of Moradabad (1807), 20 All, 46. 

2 N 
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(&) appointing a new trustee ; ^ 

“ (c) vesting any property in a trustee ; 

“ (rf) directing accounts and enquiries ; ^ 

“ (c) declaring what prox>ortion of the trust property or of the interest 
" therein shall be allocated to any particular object of the trust ; 

“ (/) authorizing the whole or any part of the trust property to be let, 
sold, mortgaged, or exchanged ; 

“ (g) settling a scheme ; ® or 

“ (^) granting such further or other relief as the nature of the case 
may require.* 

“ (2) Save as provided by the Religious Endowments Act, 1863,*^ no 
suit claiming any of the reliefs specified in sub-s. (1) shall be instituted 
in respect of any such trust as is therein referred to, except in conformity 
with the provisions of that sub-section.” ® 

This last provision disposes of the decisions which held that the cor- 
responding provisions of the previous codes of civil procedure were per- 
missive and not mandatory. 

Object of Referring to the corresponding section of the previous CJode of Civil 

provisions^ Procedure,’ the Bengal High Court said,® “ The real object of the special 
provisions of s. 539 seems to us to be clear. Persons interested in any 
trust were, if they would all join, always competent to maintain a suit 
against any trustee for Ms removal for breach of trust ; but where the 
joining of all of them was inconvenient or impracticable, it was considered 
desirable that some of them might 'sue without joining tjie others, pro- 
vided they obtained the consent of the Advocate -General or of the Collector 
of the district ; and tliis condition was imposed to prevent an indefinite 
number of reckless and harassing suits 'being brought against trustees by 
different persons interested in the trust. Where this condition is fulfilled 
and the risk of harassing suits being brought against trustees is thus 
guarded against, there is no reason why suits brought under the section 
should be restricted in any other way.” 


^ This includes the case where the 
defendant is not the lawful trustee, 
and the trusteeship is therefore 
vacant, see Neti Hama Jogiah v. 
Venkatacharulu (1902), 26 Mad. 4*50. 
See, however, Srinivasa Swami v. 
Ramanuja Chariar (1890), 22 Mad. 
117, ante, p. 541. It is not necessary 
to claim consequential relief (Act I. 
of 1877, s. 42), Rama Jogiah v. 
V tnJcatMharvlu (1902), 26 Mad. 450. 
New or additional trustees may be 
appointed, although such appointment 
may not be in oonfornfity with the 
original constitution of the trust, 
Rtaya/g Dobs Ji Varu Mahant v. 
TirumaUi Srirangacharlavaru (1905), 
28 Mad. 319. 

‘ See Qhaza^off Husain Khan v. 
ratoar Husain <1905), 28 AU. 112. 


® The scheme is liable to alteration. 
Prayag Doss Ji Varu Mahant v. 
Tirumala Srirangacharlavaru (1905), 
28 Mad. 319 ; Damodarhhat v. 
Blfpgilal Karsondas (1 899), 24 Bom. 45. 

* See Jamal-uddin v. Mujtaba 
Husain (1903), 25 AIL 631, at p. 635 ; 
Bvdree Das Mukim v. Choond Lai 
Johurry (1906), 33 Calc. 789, at p. 810 ; 
10 C. W. N. 581, at p. 591. 

® Act XX. of 1863, jjos/, pp. 653 
et seq. 

® See IflUifunnissa Bibi v. Nazirun 
Bibi (1884), 11 Calc. 33 ; Wajid Ali 
Shah v. Diamt-id-laJi Beg (1885), 8 
All. 31. 

’ Act XIV, of 1882. 

® Sajedur Raja Chowdhuri v. Oour 
Mohun Das Baishnav (1897), 24 Calo« 
418, at p. 425. 
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For a Bummary of the resuhs of s. 92 of the Civil Piooedure Code and 
of the Beligioiis Endowments Act, see Mullah’s “ Code of Civil Procedure,” 

3rd ed., p. 207. 

A suit for one of the above purposes, but including a claim for the 
recovery of trust property from the hands of a third party to whom it has 
been improperly alienated is within this section.^ 

An action lies against the committee of management of a temple 
receiving annually from Government a sum of money for the purpose of 
religious worship by the Advocate-General acting on behalf of the public 
to compel them to a due execution of their particular acts of duty.^ 

It lias been held that tliis section has no application to — Cases to which 

(а) A suit for a declaration that the plaintiff is a trustee. “ section ^ no 

(б) A suit for a declaration of a right of management which is actually 
being exercised by the plaintiff.^ 

(c) A suit for a declaration of the right of the plaintifE to appoint a 
manager of a 

(d) A suit between two private parties claiming certain rights as 
managers.* 

(e) A suit for the declaration of the existence of a trust. ^ 

( / ) A suit by worshippers at a temple for a declaration that the election 
of certain persons to the office of dharmakarta * is void.® 

(g) Suits brought not to establish a public right, but to remedy a 
particular infringement of an individual right.” 

It has beendield that suits not brought for any of the purposes specified 
in the section^ “ being merely claims by trustees against persons who are 
strangers to the trust and who set-up a title hostile thereto, such as alienees 
and mere trespassers holding adversely thereto, are not within the section.” 


^ Sajedur Raja Chowdhuri v. Gour 
Mohan Das Baiahnav (1897), 24 Calc. 
418, followed in Ohazaffar Haaain 
Khan V. Yawar Husain (1905), 28 
All. 112. As to whether a separate 
suit may be "necessary to obtain 
possession, 'see the last-mentioned 
case, and Neti Raum Jogiah v. 
V enkoAwharulu (1902), 26 Mad. 
450. • 

* Trimbak Oopal . Parickak v. 
Krishnarao Pandurang (1909), 33 
Bom. 387. Bee Attormy General v. 
Bfodie (1846), 4 M. I. A 191 ; Mayor 
of Lyons v. Advocate-General of 
Bengal (1875), 3 1. A. 32 ; 1 Calc. 303 ; 
26 W. R. C. R. 1. 

’ Miya V. Bava Bahoib Sardi Miya 
(Sayed) (1896), 22 Bom. 496 ; Bvdree 
Das Mukim v. Chooni Lai Johurry 
(1906), 33 Colo. 789, at p. 810 ; 10 
€. W. N. 683. at p. 690. 

* Navroji Manekji Wadia v. Dastur 
Khofsedji Mancharji (1903), 28 Bom. 
20 . 


^ Oiyana Sambandha Pandara San- 
nadhi v. Kandaeami Tamhiran (1887), 
10 Mad. 375. 

• Manijan Bihee v. Khadem Hossein 
(1904), 32 Calc. 273. 

’ Jamal'Vddin v. Mujtaha Husain 
(1903), 25 All. 631, followed in Daso?ul>- 
hay V. Muhammad Abu Xasar (1911), 
3^ All. 660. 

® Manager. 

• Srinivasa Churiar v. Haghava 
Chariar (1897), 23 Mad. 28. 

BudreeDas Mukim y, Chooni Lai 
Johurry (1906), 33 Calc. 789, at 
p. 807 ; 10 C. W. N. fi8l, at p. 589 ; 
Jawahra v. Akbar Husain (1884), 
7 All. 178, differing from Jan Ali v. 
Ramnaih Mundul (1882), 8 Calc. 32 ; 
9 C. L. B. 43, see Lutifunnissah Bibi 
y. Nazirun Bibi (1885), 11 Calc. 33; 
Zafaryab Ali . v. Bakhtawar Singh 
(1883), 6 All. 497; Mohiuddin v. 
Sayiduddin (1893), 20 Calc. 810. 

Budree Das MukiM v, Chooni Lai 
Johurry (1906), 33 Calc/ 789, at 
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Appeal. 

Execution of 
•chome. 

Powers of 
collectors. 


Duty of 
Advocate- 
General or 
Collector. 


Removal of 
trustee, etc. 


A lelator who is not a party to the suit cannot appeal.^ 

The directions in a scheme framed under this section may be enforced 
in execution on application by persons interested.* 

The powers conferred upon the Advocate-General by the above section 
may, outside the Presidency towns, be, with the previous sanction of the 
Local Government, exercis^ also by the Ciollector or by such officer as 
the Local Government may appoint in this behalf.* 

The Advocate-General, or Collector, as the case may be, in giving his 
consent to the institution of a suit must exercise his judgment in the matter, 
and see not only whether the persons suing are persons having an interest 
in the trust, but also whether the trust is a public trust of the kind con- 
templated by the section, and whether there are primd facie grounds for 
thinking that there has been a breach of trust. Where the form of the 
permission shows that he has omitted to exercise his judgment, the omission 
is a mere irregularity.^ 

There must be some dispute in existence of such a public nature that 
the intervention of the Advocate-General or Collector is necessary to decide 
if and by whom a suit should be brought to establish public rights.* 

"When a shebait, mohunt, trustee, or other manager has by 
breach 0/ trust or otherwise shown himself to be incompetent to 
carry on the duties of the trust, the Court can remove him.® 

A trustee who does nOt keep proper accounts, misappropriates moneys 
and makes false claims against the trust properties should be removed.'^ 

A hand fide claim to propert y which actually belongs to tiie endowment 
is not by itself ground for removing a manager ; * but an assertion of a 
right to treat the property as his private estate might justify his removal.® 
The non-performance of customary religious ceremonies may amount 
to a breach of trust if funds, whether from voluntary contributions or 
otherwise, are available.^® 

A party holding land assigned for the support of an idol subject, to 


p. 805 ; 10 C. W. N. 581, at p. 587 ; 
Strinivasa Ayyangar v. Strinivasa 
Swami (1892), 16 Mad. 31 ; Muham- 
mad Abdullah Khan v. KaUu (1899), 
All. 187 ; Qhelabai Gavrishankar v. 
Uderam Jcharam (1911), 36 Bom. 29; 
13 Bom. L. B. 989; see Ohazaffar 
Husain Khan v. Yawar Husain 
28 All. 112 ; Hassan (Kazi) v. 8agun 
Bakrishna (1899), 24 Bom. 170 ; Vish- 
vanath Oovind Deshmane v. Mambhat 
(1890), 15 Bom. 148 ; Lakshmandas 
Parashram v. Oanpatraif Krishna 
(1884), 8 Bom. 365, see ante, p. 544. 

^ Jan Mahomed v. Nurudin (Syed) 
(1907), 32 Bom. 155 ; 9 Bom. L. B. 996. 

* Prayag Doss Ji Varu, Mahant v. 
Tirumala Srirangacharlavaru (1905), 
28 Mad. 319; see Damodarbhat v. 


Bhogilal Karsondas (1899), 24 Bom. 
45 ; 1 Bom. L. B. 509. 

® Act V. of 1908, B. 93. 

* Sajedur Baja Chowdhuri v. Oour 
Mohun Das Baiehnav (1897), 24 Calc. 
418 ; Act V, of 1908 (QvU Procedure 
Code), 8. 99. 

* Manijan Bibee v. Khadem Hossein 
(1904), 32 Calc. 273, at p. 276. 

® See Act XX. of 1863, s,^ 14, 
post, p. 558. 

’ Miyaji v. Ahmed Bahib (Sheikh) 
(1908), 31 Mad. 212. 

® Muhanmed Jafeur v. Muhammed 
Ibrahim (1900), 24 Mad. 243. 

® Chiniaman Bajaji Dev v. Dhondo 
Oanesh Dev (1888), 15 Bom. 612. 

ElaycdwarBeddiarwNamherumal 
CheUiar (1899), 23 Mad. 298. 
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the performance of the ceremonies of worship of the idol who fails to 
perform the required service may be compelled to do so, and on refusal 
may be remov^.^ 

“ Courts of equity in England have always allowed themselves some Oroun^ for 
latitude in dealing with the trustees of a public charity who under a mistake 
have misapplied the funds of the institution, and we think that we can 
similarly allow ourselves some degree of latitude in dealing with the 
managers and pujaris ‘ of public Hindu temples who for a long time have 
been accustomed to deem themselves owners of the temples of which in 
law they are only trustees, managers, and priests, and to overlook the past 
while taking care that for the future the administration of the temple is 
placed on a sound footing. The judgment in the Chinchwad case,^ while 
it estabhshed the jurisdiction of the Courts to deal with the managers of 
pubhe Hindu temples, and, if necessary, for the good of the religious 
endowment to remove them from their position as managers, did not, we 
think, intend to lay down a hard and fast rule that every manager of a 
shrine who arrogated to himself the position of owner should be removed 
from his trust. . . . Each case must, w^e think, be decided with reference 
to its own circumstances.” * 

In the absence of fraud or dishonesty mere misconduct or mistake as 
to his position does not compel a Court to dismiss a manager.^ It may in 
some cases appoint a committee to supervise and control liim, and frame 
a scheme for the management o^ the trust.® 

On the f^moval of the manager a successor would then have 
to be appctinted by the person entitled to make the appoint- 
ment,’ and in default of sucH appointment the Court will appoint 
a fit successor, or will, if necessary, frame a scheme for the 
administration of the trust. 

As to the power of the Court to appoint new trustees or managers of 
public religious endowments in oases to which Act XX. of 1863 is applicable, 
namely, in the case of public religious endowments which might have been 
taken charge of by the Boards of Revenue under Bengal Regulations XIX. 
of 1810, and Madras Regulations VIL of 1817, see post, pp. 560-552. 

Neither the Trustees and Mortgagees Powers Act * nor the Trustee Act ® 
has any application to charitable or religious trusts. 



^ Mohesh Chundef Chvekerhutty v. 
Koylash Chunder Chuckef^vity {1869), 
11 W. R. C. R. 443. 

* Priests. 

* ChtTUaman Bajaji Dev v. Dhondo 
Oanesh Dev (1888), 15 Bom. 612. 

® Damodar Bkatji v. Bhat Bhogikd 
Kasandae (1896), 22 Bom. 493, at 
pp. 494, 495. 

® Annaji Baghunalh Ooeavi v. 
Narayan Sitaram (1896), 21 Bom. 
556; Sivasavlaama Y. (1889), 

13 Mad. 6. 


• Annaji Baghunaih Qoaavi v. 
Narayan Sitaram (1896), 21 Bom. 556. 

^ Ante, pp. 536 et aeq. As to the 
form of decree when the person suing 
is entitled to nominate the successor, 
Boe Sathappayyar v. Periaaami (1890), 
14 Mad. ]. 

® XXVIIT. of 1866. Dinsha Ma^ 
nekji Petit (Sir) v. Jamaetji Jijihhai 
(Sir) (1908), 33 Bom. 609. 

® II. of 1882. Qopvt, Kolandavelu 
Chetty V. Sami Boyar (1905), 28 Mad. 
617. 
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Statutory provisions jor the Superintendence of Chcatitable and 
Bdigious Endowments. 

Be^ai Bengal Begalation XIX. of 1810 ' vested in the Boards of 
of mo. ' Bevenue and Commissioners the general snpeiintendence of all 
lands granted for the support of mosques, Hindu temples, 
colleges, and for other pious and beneficial purposes, and of all 
public buildings, such as bridges, sarais,^ hattras,* and other 
.edifices,* and made provisions for giving effect to such super- 
intendence. 

By Madras Begulation VII. of 1817, framed under the 
o( 1817. * alxive Begulation, the general superintendence ‘of all endow- 
ments granted for the support of colleges, or for other beneficial 
purposes, and of all public buildings, such as bridges, choultries,^ 
or chuttrums,* or other edifices in the Madras Presidency, were 
vested in the Madras Board of Bevenue.’ The general super- 
intendence of escheats was likewise vested in the Board of 
Bevenue.® 


So far as religious endowments are concerned, these Regulations have 
been repealed.* ^ 

These Regulations were intended to he supplemental to existing 
remedies.'* They apply to endowments' created after the date of the 
Regulations, as well as to prior endowments." 


Appropriation These Eegulations require the Board of Bevenue,^* and in 
Bengal the Board of Commissioners also, to take 
care that all endowments, the general superintendence of 
. which are vested in them, are duly appropriated to the purpose 

for which they were destined by the Government or individual 
by whom such endowments were granted. 


1 Repealed in Assam by Act V. of 
1897, and in the North-Western 
Provinces by Act VIII. of 1884. 

* Buildings for the shelter and 
acoommodatiou of travellers. 

^ Market places. 

* S. 2. 

® Shelters for travellers. 

® Places where refreshment is given 
gratuitously, especiaUy to Brahmins. 

’ S. 2. 

» Ben. Reg. XIX. of 1810 ; Mad. 
Reg. VII. of 1817, s. 6. 

® Post, p. 652. 


Ponnamhdla Mudaliyary. Para- 
guna Mama Pandia Chinnatambara 
(1872), 7 Mad. H. C. 117. 

Venkalachala Pillai v, Tduq 
Board, Saidapet (1911), 34 Mad. 376 ; 
Sivayya v. Rami Rtddi (1899), ^22 
Mad. 223. 

Ben. Reg. XIX. of 1810, s. 3 ; , 
Mad. Beg. Vll. of 1817, s. 3. 

In Ajmere the Chief Commis- 
sioner discharges the functions of the 
Board of Revenue, Beg. III. of 1877, 
6. 3. 
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There were also provisi(»iB * as to the repair of public edifices and the 
disposal of ruined buildings. 

They are bound to prevent endowed lands from being Mitoppropna- ’ 
appropriated to private uses or in any other mode contrary 
to the intent and will of the donor.® 

There were to be local agents, of whom the Collector was Agents, 
to be one, in each district.® 

The duty of the agents is to ascertain and report the particulars of 
endowments, the names and particulars of the then trustees and managers, 
and all vacancies and casualties with full information as to the pretensions 
of claimants, and tf> recommend ft persons where the nomination vests 
in Grovemment dir any public officer.* 


The Eegulations give power to appoint trustees, managers, 
and superintendents in those cases in which the nomination 
has usually rested with the present or former Government, or 
with a public officer, or of right appertains to Government, in 
consequence of no private individual being competent and 
entitled to make sufficient provision for the succession to the 
tmst and management.® 


Under this provision the !^ard of Bevenue can appoint hereditary Appointment 
trustees when such appointment does not interfere with any subsisting 
rights.® 

This provision was not intended to limit the jurisdiction of the Courts 
to the cases contemplated in it, but rather to provide against the finality 
of erroneous orders that may be pas^ by the Board of Revenue under 
the Regulation.’ 

Section 15 of the Bengal Regulation and s. 14 of the Madras Regulation Saving of 
save the rights of individuals to recover by due course of law lands or pnvats righto, 
buildings wliich had been appropriated under colour of the Regulations 


and compensation in damages for any loss or injury unduly sustained by 
them. • 

The Board cannot arbitrarily put an end to an arrangement permanent^' Termination 

of arrange- 

— — » — ^ ment* or 

Mad. Reg. Vll. of 1817, e. 13. This ml^**”*** 


> Ben. Reg. XIX. of 1810, sa. 3. 4. 
and 6; Mad. Reg. VII. of 1817, 
66. 3, 4. 

* Ben. Reg. XIX. of 1810, s. 5 ; 
Mad. Reg. VU. of 1817, s. 5. 

^ Ben. Reg. XIX. of 1810, ss. 8, 9 ; 
Mad. Reg. VII. of 1817, ss. 7, 8. 

* Ben. Reg. XIX. of 1810, ss. 
10-13; Mad. Reg. VII. of 1817, 
ss. 9-12. 

* Ben. Reg. XIX. of 1810, s. 14; 


cannot be done without fu-st die- 
missing the existing trustee, Venkata- 
chala PiUai v. Ttdak Board, Saidap^ 
(1911), 34 Mad. 375. 

• Oanapaihi Ayywr v. Vedavyasa 
Alasingha BhaUar (Sri) (1906), 29 
Mad. 534. 

'' Ponnambula Mudaliyar v. Vara- 
guna Bania Pandia Chinnaiambiar 
(1872), 7 Mad. H. C. 117. 
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made by them, but may do so only for just and sufficient reasons.^ The 
Board of Revenue can devest itself of its riglit of superintendence.^ 

These regolations still apply to charitable eudovrineuts, 
•except in Assam * and the North-western provinces,* but so 
far as religious endowments are concerned, they were repealed 
by the Religious Endowments Act,® which is in force throughout 
India except in the Presidency towns and the Bombay Presi- 
dency, where it is in force in Eanara only. 

It is competent to the Madras Board of Revenue, with the 
written consent of the Governor in Council and of the District 
Municipal Council, to make over to such municipal council the 
management and superintendence of any endowment vested 
in the Board by Madras Regulation VII. of 1817 ; and there- 
upon all powers and duties which attach to such Board of 
Revenue in respect thereof shall attach to such municipal 
council as if they had been specifically named in such regula- 
tion.® There is a similar provision in the Madras Local Boards 
Act, 1884.’ 

The scope of the Religious Endowments Act, >863,® is to 
be ascertained from the preamble which recites that it is ex- 
pedient to relieve the Boards of ReVenue, and the local agents 
in the Presidency of Fort William in Bengal, and the Presidency 
of Fort St. George, from the duties imposed on them by the 
above Regulations, “ so far as these duties embrace the super- 
intendence of lands granted for the support of mosques or 
Hindu temples and for other religious uses ; the appropriation 
of endowments made for the maintenance of such religious 
establishments ; the repair and preservation of buildings con- 
nected therewith, and the appointment of trustees or managers 
thereof ; or involve any connection with the management of 
such rehgious estabhshments.” 


^ Oanapathi Ayyar v. Vedavyasa 
Alaainya Bhattar {Sri} (1906), 20 
Mad. 534. 

* L, Venkaiesa Nayudu v. Shata- 
gopa Shri Shatagopa Swami {Shrivan) 
(1872), 7 Mad. H. C. 77. 

» Act V. of 1897. 

* Act VIII. of 1884. 

® XX. of 1863. 


« Act IV. (M. C.) of 1884, s. 26 (2), 
Chairman^ Municipal Council of 
Rajdhmundry v. Susurla VenktUe- 
Btmrlu (1907), 31 Mad. 111. 

^ Act V. (M. C.) of 1884, s. 51 (2) ; 
Venkaiachala Pilkti v. TaUuq Board, 
Saidapet (1011), 34 Mad. 375. 

» XX. of 1863. 
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The Act applies to all public religious endowments for the support of 
which lands have been granted by preceding Goveininents of India and 
by individuals, whether they had been taken under the control of the Board 
of Revenue or not,^ and whether they existed at the time of the passing of 
the Act or have been subsequently created.^ It applies to religious endowit 
ments which might have been taJ^n under the control of the above Regu- 
lations, if such Regulations had remained in force, ^ and whether or not they 
were in existence at the time of the repeal of such Regulations.* 

The Act only applies to public trusts. It has no application to private Private 
trusts,® and only applies to certain religious trusts and endowments which 
had been or might be under the management of the Government.* 

A public endowment for religious uses lias been defined ^ as “ one which Public 
distributes its benefits to all men of all classes professing a defined form of 
religion : a similar endowment for pious and charitable purposes generally 
would include all members of the community who chose to avail them- 
selves of the means afforded them by the appropriation ; every one would 
have an equal right to participate, and that at all time and at all seasons.” 

To make a trust a public trust there must be an intention to confer a benefit 
either upon the people in general or upon a class of sectaries.® 

The Act applies to endowments the funds for wliich have been raised 
by subscription.® 

The provisions of the Religious Endowments Act (XX. of 
1863) are m follows : — 

In the case of every mosque, temple, or religious establish- 

ment subject to the abov^ Regulations which was under the trust pro- 

... perty to 
management of a trustee, manager, or superintendent, whose trustees. 

nomination did not vest in, nor was exercised by, or was subject 

to the confirmation of, the Government, or of any public ofiScer, 


^ Jan All V. Ram Nath Mundul 
(1881), 8 Calc. 32; 9 C. L. R. 433; 
Sheoratam Kunwari v. Ram Pargaah 
(1896), 18 All. 227 ; Mahmtd Athar 
v,RamjanKhan (1907), 34 Calc. 687. 

® Venhata^hala Pillai v. taluq 
Board, Saidapet (1911), '34 Mad. 376. 

® See Saturhuri Setaramaniya Char- 
yvlu V. Nanduri Seetapali (1902), 
26 Mad. 166, explaining Mvihu v. 
Gangcdhata (1893), 17 Mad. 96; 

Mahomed Atha/r v. Ramjan Khan 
(1907), 34 Calc. 687, 

® Sivayya v. Rami Reddi (1899), 
22 Mad. 223 ; Venkaiachdla PiUai v. 
The Taluq Board, Saidapet (1911), 34 
Mad. 376. 

® See Sathapayyar v. Periaaami 
(1890), 14 Mad. 1 (endowment for 
family of guru) ; Ashgar AH v. 


Ddroos Banoo Begum (1877), 3 Calc. 
326; S. C. in Court below, Delroos 
Banoo Begum- v. Aahgur Ally Khan 
(Nawab 8yvd) (1876), 16 B. L. R. 167 ; 
^3 W. R. C. R. 463 ; Protap Chandra 
Misser v. Brojonath Mieaer (1891), 19 
Calc. 276 (endowment for family 
idol). 

* Kalee Churn Oiri v. Oolahi (1878), 
2 C. L. R. 129, at p. 131. 

’ Delrooa Banoo Begum v. Aahgnr 
Ally Khan {Nawab Syud) (1876), 16 
B. L. R. 167, at p. 184 ; 23 W. E. C. R. 
453, at p. 454. See Venkatachala 
P%da% V. Taluq Board, Saidapet (1911), 
34 Mad. 376, at pp. 381, 382. 

® See Sathapayyar v. Periaaami 
(1890), 14 Mad. 1. 

® Muhammad Siraj-ul-Haq v. Imam- 
ud-din (1896), 19 All. 104. . 
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of Com- 
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the local Government was required to transfer the property 
which was under the superintendence of the Board of Bevenue 
to such manager, trustee, or superintendent.^ 

, When a dispute arises as to the succession to the ofS.ee of 
any tlustee, manager, or superintendent to whom the property 
has been so transferred,^ the Civil Court may at the instance 
of any person interested in the mosque, temple, or religious 
establishment or in the performance of the worship or of the 
service thereof, or of the trusts relating thereto, appoint a 
manager to act until some other person has by suit established 
his right of succession to such office.* * 

A Collector can be appointed trustee under this provision.* 

No appeal lies from an order made under this provision,® but a High 
Court can revise such older.® 

The rights, powers, and responsibilities of the trustee, 
manager, qr superintendent to whom the property is so trans- 
ferred, as well as the conditions of their appointment, election, 
and removal are the same as if the Act had not been passed 
except in respect of the liability to be sued undqf the Act.^ 
All the powera which might be exercised by any. Board of 
Bevenue or local agent for the recewery of the rent of land or 
other property so transferred may be.exercised by any trustee, 
manager, or superintendent to whom such transfer is made.* 

In the case of every mosque, temple, or religious establish- 
ment to which the provisions of either of the above regulations 
were applicable and the nomination of the trustee, manager, 
or superintendent whereof was at the time of the passing of 
the Act vested in, or might be exercised by, the Government 
or any public officer or in which the nomination was subject 
to the confirmation of Government or any public officer,® the 


^ S. 4. Jueagheri Goseamiar v. 
Collector of Tanjore (1870). 5 Mad. 
H. C. ^34. 

® Ittuni Panikkar v. Irani Nambu- 
dripad (1^81), 3 Mad. 401 ; Oopala 
Ayyar v. ArunachaUam Ghetty (1^2), 
26 Mad. 85. 

® S. 5. As to appeals, see SvJUan 
Ackeni Sahib v. Bava Malimiyar 
{Shaik) (1879), 4 Mad. 295. 

® Somamndara Mvdaliar v. VytM* 
linga Mvdaliar (1896), 19 Mad. 285. 


» Ibid. 

® Oopala Ayyar v. Arunachallam 
Chetty (1902), 26 Mad. 85. 

’ Poet, pp. 658-662. 

® S. 6. 

* S. 3. See Dhwr¥um Singh Mo* 
hunt V. Kissen Singh (1881), 7 Calo. 
767 ; 9 C. L. R. 410. The burden of 
proof is on the person alleging that 
the endowment is of the dass men- 
tioned in B. 3, Pondv/ranga v. Nagappa 
(1889), 12 Mad. 366. 
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Local Government ^as required once for all to appoint com- 
mittees of three or more persons to exercise the powers ^ given 
to the Board of Bevenues and local agents by the above 
Begulations.^ , 

As to the duties and powers of such committees, see post, pp. 666, 667. 

“ It cannot be contended that, owing to the neglect of Gtovemment 
to carry out the duties imposed upon them by s. 7 of that Act, the Board of 
Revenue can be deemed to be still invested with the powers and duties 
which attached to the Board under the RegnlaticmB.” ^ 

The mefnbfers of the said committee were to be appointed 
from among pqjrsons professing the religion for the purposes 
of which the* mosque, temple, or other religions endowmait 
was founded, or was then maintained, and in accordance, 
so far as could be ascertained, with the general wishes of those 
who were interested in the maintenance of such mosque, 
temple, or other religious establishment. The appointment 
of the committee was to be notified in the Offidcd Gazette. 
In order to ascertain the general wishes of such persons' in 
respect of such appointment, the Local Government might 
cause an emotion to be held under such rules (not inconsistent 
with the provisions of this Act) as should be framed by such 
Local Government.* 

Under s. 9 every member of a committee appointed as 
above shall hold his ofidce for life, unless removed for mis- 
conduct or unfitness, and no such member shall be removed 
except by order of the Civil Court as thereinafter provided.® 

A membcT of a committee can retire from his o£Sce of his own will.' 

Section 10. — ^Whenever any vacancy shall occur among 
the members of a committipe apjibinted as above, a new member 
shall be elected to fill the vacancy by the persons interested 
as above provided. The remaining members of the committee 
shall, as soon as possible, give public notice of such vacancy, 
and shall fix a day which shall not be later than three months 

■ Ante, pp. 6B0, 651. * Act XX. of 1863, s. 9. ISee 

‘ S. 7. As to giving consideration standing orders of Madras Board of 
in return for votes, see Krishnastvami Revenue, VoJ. 1. chap, VI. 
Ayyangary. Sivaswami Udayar (1905), ‘ Poat^ p. 559. 

29 166. ^ Tintvengada Ayyanyat v. Simga- 

* Mahomed v. Ganapati (1889), 13 yya^ngar (1882), 6 Mad. 114. 

Mad. 277, at pp. 278, 279. 


Qualifications 
for members 
of such Com- 
mittee. 


Every 
member to 
be appointed 
for life unless 
removed for 
misconduct, 
etc. 

Retirement 
of member. 
Provisions for 
filling up 
vacancies. 
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from the date of such vacancy for an election of a new member 
by the persons interested as above provided, under rules for 
elections which shall be framed by the Local Government ; 
^nd whoever shall be then elected under the said rules shall be 
a member of the committee to fill such vacancy. If any vacancy 
as aforesaid shall not be filled up by such election as aforesaid 
A\ithin three months after it has occurred, the Civil Court, on 
the application of any person whatever, may appoint a person 
to fill the vacancy, or may order the vacancy to be forthwith 
filled up by the remaining members of the committee, with 
which order it shall then be the duty of such remaining members 
to comply, and if this order be not complied with, the Civil 
Court may appoint a member to fill the said vacancy. 


When the number is reduced to less than thme, the remaining members 
cannot perform any of the functions of the original committee.^ 

The Judg^ may appoint a new committee when the memberships are 
all vacant, 2 

There is no appeal from the exercise of the iK)wer given to the District 
Judge by this section.® 


No member of 
committee to 
be trustee, 
etc., of 

« moaque, etc., 
tinder charge 
of such Com- 
mittee, 

Transfer of 
property to 
oommittee. 


No member of a committee can be or act also as^a trustee, 
manager, or superintendent of tho^ mosque, temple, or other 
religious establishment for the management of which such 
committee may have been appointed. 

On the appointment of the committee the property of the 
endowment was to be transferred to the committee.* All the 
powers which might be exercised by any Board of Eevenue or 
local agent for the recovery of the rent of land or other property 
so transferred can be exercised by the committee.® 


The Act does not detail the powers and duties of the committee. Tliey 
have apparently general powers of superintendence and control over the 
affairs of the endowment.® In exercising such general control, it is an 
unquestionable duty of theirs to see that the rents payable to the institu- 
tions are punctually collected and all steps legally necessary for their 


^ Santhalm v. Manjanna Sheity 
(1910), 34 Mad. 1. 

® Mahomed Athor (Syed) v. Sultan 
Khan (1900), 4 C. W. N. 627. 

* Meenahahi Naidoo v, Siibraminya 
Sadn (1887), 14 L A. 100 ; 11 Mad. 
26. 

• /.e. the property which was 


actually in the posBession of the 
Board of Bevenue when the Act was 
passed, Ponduranga v. Nagappa{l9S9), 
12 Mad. 366, at p. 368. 

® Act XX. of 1863, 8. 12. 

® See KaHyanaramayyar v. Mustak 
SJtah Saheh (1896), 19 Mad. 395, at 
p. 396. 
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collection are duly taken. In the performance of this duty, however, the 
procedure to be observed by them is to get the managers to make the 
collection and perform all acts necessary for the purpose.’’ Taking leases 
in |their own name, though not regular, is not absolutely illegal.^ 

The duty of a devaatanam ^ committee consists, primarily, in seeing 
that its endowments are appropriated to their legitimate purposes and are 
not wasted. It is not a part of the duty of such a committee to interfere 
with the trustees in matters relating to rituals.* 

The committee cannot alter the constitution of the temple management Additional 
established by the Board, and appoint additional trustees where some or all trustws. 
of the trustees are hereditary. The Act does not confer on the committee 
power, except for good and sufficient cause, to add to the number of trustees 
sanctioned under an existing scheme even if such trustees are not heredi- 
tary.* 

They may appoint new trustees when there is no hereditary trustee to New trustees, 
add to the existing trustees, but this power, though discretionary, must, as 
in the case of all powers exercised by them, be exercised reasonably and 
in good faith, and may be controlled by a civil Court of original juris- 
diction.® 

The committee, or at least a majority thereof,® has power to dismiss DismUsal of 
trustees and superintendents of temples and of pagodas ’ or to suspend 
them ® for due cause and for due cause only. Such dismissal must be at a 
meeting and after something like a judicial inquiry.® 

The procedure of committees should be governed by the rules applicable Procedure, 
to regular gorporations.^® 

They can without leave institute such suits as may be necessary for Suits, 
enforcing their powers,^^ but fiie trustee or manager is the person who 
is entitled to bring suits for the property.^* 

The committee is not entitled to possession of the property of the Possession 
endowment.^® oi property. 

Such committee has no power ^ over trustees of endowments, the Endowments 

appointment of whom is not vested in Government.^* 5,°^ vested in 

Grovernment. 


^ See Kaliyanaratmjfya/r v. Mvsiak 
Shah Sahib (1890), 19 Mad. 395, at p. 
397. 

* Revenue applied .to the support 
of a temple. 

® Tiruvengad(Uh Ayyangar v. Srini- 
vasa ThiUhachariar (IS99), 22 Mad. 361. 

* Ckinapathi Ayyar v. Vedavyasa 
AUmnga Bhattar (Sri) (1906), 29 
Mad. 534. 

® Davud Saiba (Sheikh) v. Hnssein 
Saiba (1893), 17 Mad. 212 ; Act II. 
of 1882 (Trusts), s. 49. 

® Pandarwngy Annachariyar v. Iya~ 
thory Muddly (1869), 4 Mad. H. €. 443. 

^ Chinna Bangaiyangar v. Subbraya 
MvMi (1867), 3 Mad. H. C. 334. 

® SesXuidri Ayyangar v. NaUtraja 


Ayyar (1898), 21 Mad. 179. 

• Thandvaraya v. Svbbayyar (1899), 
23 Mad. 483. 

Anantanarayana Ayyar v. KvJtta- 
lam PiUai (1899), 22 Mad. 481. A» 
to a quorum, see ibid. 

See L. Venkatasa Naidu v. Sttda- 
goyasamy Iyer (1869), 4 Mod. H. C. 
404. 

Sankamurii Mudaliar v . Ckidam^ 
hara Nadan (1893), 17 Mad. 143. 

Ponduranga v. Nagappa (1889), 
12 Mad. 366. 

K. Vencedabalakrishna Chettiyar 
V. Kaliyanaramaiyangar (1869), 5 

Mad. H. C. 48 ; Ramiengw v. Chutna- 
sambanda Pandarasannada (1867), 
ibid, 53. 
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The Act further provided — ' 

“ Section 13. — It shall be the duty pf every trustee, manager, 
and superiatendent of a mosque, temple, or religious establish- 
!ltnent to which the provisions of this Act shall apply, to keep 
regular accounts of his receipts and disbursements in respect 
of the endowments and expenses of such mosque, temple, or 
other religions establishment, and it shall be the duty of every 
committee of management appointed or acting under authority 
of this Act to require from every trustee, manager, and super- 
intendent of such mosque, temple, or other rej^gious establish- 
ment the production of such regular accounts oibsnch receipts 
and disbursements, at least once in every year, and every such 
committee of management shall themselves keep such accounts 
thereof.” 

Failure to mbmit accounts to the committee justifies the dismissal of 
the trustee.^ ' 

“ Section 14. — ^Any person or persons interested in any 
mosque, temple, or rehgious establishment, or in the performance 
of the worship or of the service thereof, or of the trusts relating 
thereto may, without joining as plaintiff any of the other persons 
interested therein, sue before the Civil Court, the trustees,® 
manager, or superintendent of such mosque, temple,® or 
religious establishment, or the member of any committee 
appointed under this Act, for any misfeasance, breach of trust, 
or neglect of duty committed by such trustee,^ manager, 
superintendent, or member of such committee ® in respect of 
the trusts vested in or confided to them respectively, and the 
Civil Court may direct the specific performance of any act by 
such trustee, manager, superintendent, or member of a com- 
mittee, and may decree damages and costs against such trustee. 


^ AmtUanarayana Ayyar t. Kutta- 
lam PiUai (1899), 22 Mad. 481. 

* Even if he be an hereditary 
trustee, NaUaa v. Qampati (1890), 
14 Mad. 103* Fahwrudin Sahib v. 
AcJceni Sahib (1880), 2 Mad 197. 

^ This would include a de fack)^ as 
well as a de jure manager or BUi>er- 
intendent, see Muhammad Siraj-vl* 
haq V. Imam-ud-din (1896), 19 All. 
104, but would have no aiTplication 


to a mere trespasser. 

* See Elaycdwar Reddiar v. Nambe* 

rumal CheUiar (1899), 23 Mad. 

298. 

* The appointment of a Sivite to 
be trustee of a Viahzmyite temple is 
not a breach of trust by the com- 
mittee, Omdavaihera Ayyau/gar v. 
Devamayya Mudodi (1883), 7 Mad 
222 . 
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manager, Buperintendent, or member of a committee, and may 
also direct the removal of such trustee, manager, superintendent, 
or member of a committee,” 

This section is not confined to those endowments the nomination to 
which has been exercised by or had vested in the Board of Revenue under 
the above Regulations.^ It is generally applicable to all public zeligious 
endowments, whenever created,^ to which the above-named Regulations 
would have been applicable, if they had not* been repealed to the extent 
that they have been repealed. In one case ® it was held that tliis section, 
although in its terms it appears to be more general than the earlier sections, 
applies in fact onl^ to the same religious trusts to wliich the rest of the 
Act applies.* ^ 

Suits under this section can only b(i brought against the persons de- Against whom 
scribed in the section.® A suit under the section cannot be brought against ^ 

a person to whom the manager has by a breacli of tnist transferred the under Act. 
property of the endowment.® 

The suit may be brought in forma pauperis.’’ Pauper suit. 

Provided that the cause of action be as specified in the section, it is Further relief, 
competent to the Court in such suit to give such relief beyond the relief 
specified in the section, as may be ancillary to the relief specified, as, for 
instance, to appoint new trustees and frame a scheme,'’ or to make a 
declaration ^at property belongs to an institution,® or to deprive the 


^ Sheoratan Kunimri v. Ram^ar- 
gash (1896), 18 AU. 227, at p. 231, 
difiering from Raghvbar Dial v. Kesha 
Ramanuj Das (1888), 11 All. 18 at 
p. 23 ; Oanes Sing v. Ramgopal Sing 
(1870), 5 £. L. R. App. 55, and cases 
ante, p. 553. 

® Sivayya v. Rami Reddi (1899), 22 
Mad. 223 ; > Saiurluri Seetaramanuja 
GharyvXu v. Nanduri Seetapati (1902), 
26 Mad. 166 ; Dhurrum Singh Mohunt 
V. Kissen Singh (1881), 7 Calc. 767, 
at p. 770 ; 0 C. L. B. 410, at pt 413 ; 
Muhammad 8iraj~ul-Haq v. Imam-ud- 
din (1896), 19 All. 104; Mahomed 
Athar v. Ramjan Khan (1907), 34 
Calc. 587 ; FaJcurudin Sahib v. Ackeni 
Sahib (1880), 2 Mad. 197. See, how- 
ever, Jan Ali v. Ram Noth Mundul 
(1881), scale. 32; 9 C. L. R. 433. 

* Ktilee Chum Qiri v. Odlabi (1878), 
2 C. L. R. 128, at p. 131, following 
Panehcowrie MaU v. C/mmroolall 
(1878), 3 Calc. 563 ; 2 C. L. R. 121. 

* Ante, p. 563. 

® See ante, p. 558, notes 2, 3. 

* Sivayya v. Rami Reddi (1899), 


22 Mad. 223. 

’ Gurusami Chetti v. Krishnasami 
Naikar (1901), 24 Mad. 419. 

Narayana Ayyar Kumarasami 
Mvdaliar (1899), 23 Mad. 537 ; see, 
• however. Protap Chandra Misser v 
Brojonath Misser (1891), 19 Calc. 275. 
There is a difference of opinion as to 
whether the Court has under this 
section power to appoint a trustee. 
In Sivayya v. Rami Reddi (1899), 22 
•Mad. 223, at p. 227, Sheppard, J., 
considered that such power did not 
exist. In Sheoratan Knnwari v. Ram 
Pargash (1892), 18 All. 227, at p. 232, 
the Allahabad High Court held that 
the Court had such power. It is 
submitted that on the removal of a 
manager or trustee in a suit brought 
under this section the jicrson ordinarily 
entitled to nominate a successor does 
net lose his right, but that in case 
of his refusing or neglecting to 
exercise such right the Court would 
have to make an appointment. 

* Muhammad Ja/ar.v, Muhammad 
Ibrahim (1900), 24 Mad. 243. 
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Nature of 
order. 

Grounds of 
I'emoval. 


Suits to which 
Act has no 
application. 


Suit indepen- 
dent of the 
Act. 


defendants of the trusteeship or a right of puja,^ or to restrain the super- 
intendent from removing a holy book from the temple*^ 

The Court can, when directing the removal of a trustee, order a person 
competent to appoint a new trustee to make such appointment and to 
direct the trustee removed to surrender possession of property and pay 
any damages decreed to the new trustee to be appointed.^ 

An order under s. 14 should be mandatory, not merely prohibitory.* 

Mere error of judgment does not disqualify a member of a demskmam 
committee. To justify the removal of such an office-holder, it must be 
shown that the further holding by him of the office is incompatible with 
the interests of the temple under the charge of the committee of which* 
he is a member.^ Cf. anfe, pp. 548, 649. 

The Act has no application to any suits other thcyi those specified in 
8, 14,® as, for instance — ^ 

(а) A suit to establish a right to share in the management of a 
temple.’ 

(б) A suit brought by the dharmakarta of a temple and one of its 
worsl uppers to compel the defendant as heir of the late manager to make 
good out of the propert y inherited by him the deficiency in the Devasthanam 
funds caused py breach of trust and misappropriation by the late manager.*^ 

(c) A suit for the removal of a mokmt, and for the appointment of the 
plaintifi in his place.® 

(d) A suit by a temple officer for wrongful dismissal.^® 

(e) A suit for recovery of trust property from a transfeiye even where 
the transaction amounted to a breach of trust. 

(f) A claim as beneficiary under a deed of trust to a sffecified share 
which had been allotted to the claimant thereby.^® 

(g) A claim by the settlor claiming possession of the property on the 
ground that the trust had not been carried outM 

“ The Act,^® while it empowered persons to sue \vhose right to sue 
independently of the Act may be doubtful, did not deprive any one of 
the right to sue, which he may have independently of the Act.’* 


^ Natesa v. Oanapati (1890), 14 
Mad. 103 ; in that case the suspension 
was withdrawn on terms. 

® Dhurrum Singh v, Kuam Singh 
(1881), 7 Calc. 767 ; 9 C. L. K. 410. " 

* Miyaji v. Ahmed Sahib (Sheikh) 
(1908), 31 Mad. 212; Oiyana Sam- 
band^ Pandara Sannadhi v. Kanda- 
aami Tanibiran (1887), 10 Mad. 375, 
at p- 508. 

* Dhvmm Singh v. Kissen Singh 
(1881), 7 Gale. 767 ; 9 C. L. R. 410. 

® Timvengadath Ayyangar v. Srini- 
vasa Thaihachariar (1899), 22 Mad. 
361. 

* Anie, p, 558. 

’ Agri Sharma Embrandri v. Vistnu 
Embrandri (1866), 3 Mad. H. C. 198. 

* r. JSr. iC. A. M. JR. C. Jeyanga- 
rulamru v. Hali JR. Af, JDutW 


Dossji (Sri) (1868), 4 Mad. H. C. 2. 

* Kiehore Bose Mohunt v. Kalee 
Chum Oiree (1874), 22 W. R. G. R. 
364. 

Sahib (Sped) v. Ibram 
Sahib (1868), 4 Mad. H. G. 112. 

MaEalinga Rau v. Veraba Oho- 
sami (1881), 4 Mad. 157 ; Virasami 
Nayydu v. Svbba Rau (1882), 6 Mad. 
54. 

1* Sivayya v. Ram Reddi (1899), ^2 
Mad. 223. 

** Kalub Hoasein (Hajee) v. Mekrum 
Beebee (Musmmat) (1872), 4 N. W. P. 
155. 

Hidait-oon-niaaa v. Aft^d Hoaeein 
(Syud) (1870), 2 N. W. P. 420. 

“ XX. of 1863. 

Kalub Hoaaein (Hajee) v. Mehnm 
Beebee (Muaaumal) (1872), 4 N. W- P. 
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Section 15. — “The interest required in order to entitle a Nature of 

. 1 j 1 mtoresfc 0ii> 

person to sue under the last preceding section need not be a titling person 
pecuniary or a direct or immediate interest, or such an interest ° 
as would entitle the person suing to take any part in the manage- 
ment or superintendence of the trusts.^ Any person having a 
right of attendance, or having been in the habit of attending 
at the performance of the worship or service of any mosque, 
temple, or religious establishment, or of partaking in the 
benefit of any distribution of alms, shall bo deemed to be a person 
interested withiii the meaning of the last preceding section.” ^ 

The Court has power to refer to arbitration matter in Uoforouct) to 
difference ® in suits or proceedings instituted under the Aci.^ 

Section 18 (as amended by Act VIL of 1870) is as follows : Application 
“ No suit shall bo entertained under this Act without a pro- institute suit, 
liminary application being first made to the Court for leave to 
institute such suit.” 

The Court on the jieruSal of ilio application shall determine 
whether th^re are sufficient prima facie grounds for the insti- 
tution of a suit, and, if in the judgment of the Court there are 
such grounds, leave shall bt^ given for its institution. 

” If the Court shall bo of opinion that the suit has been for Costs, 
the benefit of the trust, and ® that no party to the suit is in 
fault, the Court may order the costs or such portion as it may 
consider just to be paid out of the estate.” 

An application for leave to sue should be duly verified and piieseiited Vorilication. 
either by the applicant in person or by his pleader.® 

It is not necessary to give notice to the ]i>eTson whom it is intended Notice, 
to Bue.'^ • 

A District Judge acting uAder s. 18 of Act XX. of 1863 can make Inquiries, 
inquiries, and is not bound to decide on a bare perusal of the application 
for leave to sue.* 


166, at p. 168 • Na^ayana Ayyar v. 
Kvmofraaami Mvdaliar (1899), 23 
Mad. 537 ; PvddMbh Roy v. Ram 
GfypdL Chatterjec (1882), 9 Calc, 133; 
11 C. L. R, 33. 

^ See DoycU Chand MvUick v. 
Keramvi Alt (1869), 12 W. R. C. R. 
382. 

* Narayana Ayyar v. Kumaraaami 
Mvdoliar (1899), 23 Mad. 637. 

* But not the whole suit, Karedla 
Viiayaragham' Pemmalayya Naidu 
V, - Yenwvarapu Bitaramayya (1902), 

a.L. 


26 Mad. 361. 

* Act XX. of 1863, ss. 16, 17. 
Perumal Naik v. Saminaiha PiUai 
(1896), 19 Mad. 498. 

® This does not mean “ or : 
Rurzndro Narain Roy v. lalian Chunder 
Sen :i874), 22 W. R. C. R. 22. 

* Amdoo Miyan Muhammad 
Bavvd Khan Bahadur (19011, 24 Mad. 
686 . 

Ibid, 

* Ramanaihan Chethar v. AnanLha- 
mrayana (1909), 33 Mad. 412. 
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If the fifuit instituted differs materially from the suit for which sanction 
was given, the plaint may properly be rejected.^ 

No appeal lies from an order giving or refusing leave made under 6. 18.^ 
* It has been held that these sections do not apply to a suit brought under 
the ordinary original civil jurisdiction of a High Court,® and that therefore 
no sanction is necessary for such suit. 

Section 19. — “ Before giving leave for institution of a suit 
or after leave has been given, before any other proceeding is 
taken, or at any time when the suit is pending, the Court may 
order the trustee, manager, or superintendent or any member 
of a committee, as the case may bo, to filo in Court the accounts 
of the trust or such part thereof as to the Court may seem 
necessary.” 

Neither the Act nor any proceedings thereunder exclude the oixiinary 

criminal law.* 

/ 

Section 21. — “In any case in which any land or other 
property has been granted for the support of au establish- 
ment partly of a religious and partly of a secular character, 
or in which the endowment made for the support of an estab- 
lishment is appropriated partly tp religious and "partly to 
secular uses the Board of Eevenue, before transferring to any 
trustee, manager, or superintendent, or to any committee of 
management appointed under this Act, shall determine what 
portion, if any, of the said land or other property shall remain 
under the superintendence of the said Board for application 
to secular uses, and what portion shall be transferred to the 
superintendence of the trustee, manager, or superintendent. 


1 fSriniveua v, Venkata (1887), 11 
Mad. 148.. 

* Civil Jtevmon Petition 101 oj 
1882, 10 Mad. 98, note; In re Venka- 
Uswara (1886), 10 Mad. 98 • Kaviraja 
Swidara Murtiya Pillai v. NaJla 
Naikan Pilhi (1866), 3 Mad. 93; 
Kalvib HoBsein (Hajee) v. All Hossein 
(1872), 4 N. W. P. 3 ; Delrue Banoo 
Begum v. Ahdur Buhman {Hadjee) 
(1874), 21 W. K. C. R. 368 ; Protap 
Ckm^ Miaaer v. Brojonalh Mmer 
(1891), 19 Calc. 275; Aosm Ali v. 
Azim AU Khan (1891), 18 Calc. 382 ; 
Mozaffei AU v. Hedayet Uoasain 
(1907), 84 €ak. 584. As V> an appeal 


from an order for costs, sec llama- 
kiaaooT Dosaji v. Sriranga Chctrlu 
(1898), 21 Mad. 421. 

® Annaaami PiUai v. Bamakriahm 
Mudaliar (1900), 24 Mad. 219, at 
pp. 231, 232 ; see Paruikeowrie MuU 
V. Chumrodall (1878), 3 Calc. 563; 
2 C. L. R. 121. If the case comes 
within the terms of the section, and 
the endowment be one to which the 
Act applies there seems to be no 
reason why the section should not 
apply «ven to a suit b^ou|^t in a 
Presidency town. 

* (1876), 1 Mad. 54. Act XX. of 
1863, s. 20. 
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or of the committee,' and also what annual amount, if any, 
shall be charged on the land or other property which may be 
so transferred to the superintendence of the said trust(|e, 
manager, or superintendent, or of the committee, and made 
payable to the said Board or the local agents for secular uses 
as aforesaid. In every such case the provisions of this Act 
shall take effect only in respect to such land and other property 
as may be so transferred.” ■ . 

Section 22. — “ Except as provided in this Act, it shall not 
be lawful for 8,ny Government in India, or for any officer of charge rf pro. 

• petty for 

any Government in his ofi&cial character to undertake or resume support of 
the superintendence of any land or other property granted for tom^%tc. 
the support of, or otherwise belonging to, any mosque, temple, 
or other religious establishment, or to take any part in the 
management or appropriation of any endowment made for the 
maintenance of any such mosque, temple, or other religious 
establishment, or to nominate or ai)point any trustee, manager, 
or suporiiitondont thereof, or to bo in any way concerned 
Iherewitl^” ^ 

There is also power given by the Charitable Endowments charitable 
Act, 1890,® to the Local Government on the application of the Act. 
person acting in the administration of a trust fo’’ a charitable 
purpose, or his executor or administrator or of a person pro- 
posing to apply property in trust for such a purpose, to vest 
the property in the Treasurer of Charitable Endowments ; ® but 
such treasurer cannot, as such, act in the administration of the 
trust.* 

■ • 

• 

^ Such appointments, if made, is ‘ Act VI. of 1890. 

void, see JfoAomed v. Oanapati (1889), ° Ibid., s. 6. 

13 Mad. 277. * Ibid., s. 8. 
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ABANDONMENT. 8ee BELiNQUiSHMnxT, 
of worldly afiEairs, 345, 359, 400 
by female owner, 473 

ABSENT COPARCENER, right on partition, 315, 310 

ACCOUNT,* 

right of adopted son, 194 
by manager of family, 261, 262 
in partition suit, 339 
by manager of endowment, 529, 558 

ACKNOWLEDGMENT, 
by manager, 265 
by widow, 456 

ACCRETIONS, 

to coparcenary property, 237 
to separate property, 244 

ACCUMULATIONS, 

by female owner, 458, 459 
direction in will. 612, 613 

ACQUIESCENCE. 8ep. Consent, 
adoption, 168 
alienation, 292 

ACQUISITION, See Separate Property, 
by family, 231 , 232, 239, 240 

ACTS. See List, pp. xci.-xcvii, • 
altering Hindu law, 18 * 
recognisstng custom, 23, 24 

ADDITIONS to estate by female owner, 458 

ADHIVEDANIKA, 422 

inheritance to, Mayukha, 436 

ADHYAONIKA STRIDH AN A, 420 

ADHYAVAHANIKA STRIDHAN A, 420 

ADMINISTRATION, LETTERS OF, 
heir need not take out, 346 
Probate and Administration Act, 516 

administrator, powers of guardian when, 274 
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ADOPTED SON See Adoption, 
marriage, 40, 41 

power to dispute acts of widow, 192-194 
alienations, 194 
account of profits, 194 

marriage and adoption in natural family, 40, 41, 195 
gift to person erroneously described as adopted, 198, 190 
comparison with illegitimate son, 369 

ADOPTION, Chap III See Adoptfd Son, Kbttrima Adoption, 
application of Hindu Law, 2 
as a palaha puUa, 90 
according to the dattalra foini 97 et neq 
definition, 97 
necessity for, 97 
Jains, 97, 98 
motive, 98 

custom prohibiting, 98 
agreement not to adopt, 98, 99 
of girl, 99 

who may adopt, 99 et seq , 100 
pregnaitcy of -wife, 100 
incapacity of son, 100 
missing son, 101 
death of son, 10> 
consent of son, 101, 102 
bachelor or widow 102 
minor, 102-104 

C ourts of Wards, 104, 105 • 

by disqualified person, 105 
change of religion or degndation, 105, 10( 
impurity, 100, 107 
ascetic, 107 
assent of wife, 107 
by woman, 107, 108 
Permission to adopt, 108 et *!eq 
by disqualified person, 108 
only to wife, 109 
form, 109 ^ 

registration, 109 • 

revocation, 110 
to several widows, 110 
absolute. 111 
conditional. 111 
oontingent. 111, 112 
restricted. 111, 112 
strict construction, 112 
specification of boy, 113 
motive of widow, 113 
Adoption by widow, 113 et seg 

differences between schools, 114 
Bengal school, 114 
Benares school, 1 14 
Jains, 114, 115 
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ADOPTION — oem^tmted' 

adoption by widow — coyamued 
Dravida sobool, 115-110 

oonaent of kinsmen, 115-117 
nature of consent, 116-118 
gifts, 118 
semor widow, 119 
Mabaraathtra sobool, 110-121 
only son, 120 
uncLvided family, 121 
more than one widow, 121 
Mithila school, 121 
Punjab, 121 
minor widow, 121, 122 
whenVidow can adopt, 122 
mA/her in-law and daughter-in liw, 123 
time for exercise of powei, 123 
Huccessive adoptions, 123, 124 
termination of power, 124, 125 
loss of power, 126 
remarriage, 126 
unohastity, 126, 127 
impunty, 127 

only when husband could adopt, 127 
no obligation to adopt, 127, 12S 
covenant not to adopt, 128 
who may give in adoption 129-1 32 
delegation, 131 
by minor, 131 * 

abandonment of Hinduism, 131 
remarriage, 132 
who may be adopted, 132-144 

relationship of adopter and mother, 133-140 
Sudras, 138 

relationship of adopting mother to father, 13b 

no restriction as to generation, 139 

Punjab, 139 

Jams, 139, 140 

from adoptive family, 140, 

only son, 140 • 

age, 141, 142 

orphan, 142 

boy previously adopted, 143 
personal defects, 143 
simultaneous adoptions, 143 
act of adoption, 144-151 
giving and taking, 144 
writing, 144 

consent of Government, 145 
consideration, 145 
conditional gift, 145, 146 
mental capacity, 146 
fraud, etc , 146, 147 
assent of boy, 147 
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AD OPTION — amiinued 

act of adoption — coniinued 

religious ceremonies, 1 4-7-- 150 
delegation, 149 

requirements of valid adoption, 150 
* subsequent event, 160 

consent of reversioner, 150, 151 
acquiescence, 161 
cancellation or renunciation, 151 
Kritrima adoption, 161-154 
who can adopt, 162 
who may be adopted, 152, 15.1 
consent, 163 
ceremonies, 153 
revocation, 154 
Gyawols, 164 
tllatom adoption, 154, 155 
Malabar law, 155, 156 
Nambudris, 116, 166, 167 

of girl by dancing-girls and prostitutes, 157, 168 

disputes as to, 158-171 

who entitled to dispute, 158 

injunction, 168, no/e 6 ; 161 

declaratory decree, 159, 160 

suit to determine right to take, 160 

specihc performance of agreement, 161 

who is bound by decision, 161, 162 

limitation to declare adoption invalid, 162, 163 

valid. 163, 16i 

adverse possession, 164 
election, 164 

burden of proof, 164—166 
estoppel, 166, 167 
mode of proof, 167, 168 
acquiescence, 168 
treatment by relations. 168 
probabilities, 169, 170 
presumption as to permission, 171 
proof of ceremonies, 171 « 

Results of Dattaka Adoption, Chap. IV. • 
operates as affiliation, 172 
rights date from adoption, 172 
guardianship, 173 
survivorship, 173 
inheritance, 173-176 
rights on attaining possession, 174 
title or honour, 177 
adopted son of disqualified man, 176 
descendants, 176 
father's powers not altered, 176 
will, 177 

arrangement on adoption, 177-180 
coparcenary property, 177 
eifect of birth of son, 180 
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ADOPTION — continued 

competition with other relations, 181, 182 
renunciation or waiver of rights, 183 
exclusion from natural family, 183 
property vested before adoption, 184 
Dvyamushyayana, 184-187 

vesting and devesting of estate, 187-191, 346, 347, 371 

consent to devesting, 190 

rights of survivorship, 192 

power to dispute acts of widow, 102-194 

acts of widow, 194 

account, 194 

alienation by father, 194 

marriage and adoption, 40, 41 , 195 

effect of H^tirtma adoption, 195, 19b 

• invahd adoption, 196-199 

arrangement, 198 

gift to person erroneously described as adopted, 19S, 199 

ADULTERY, 

does not effect divorce, 69 
of wife, 65 
of husband, 67 
suit for damages, 70 
loss of maintenance, 74 

ADVERSE POSSESSION, 
claims under adoption, 164 
ag^nst joint family, 22b, 227 
effect on separate prope9t> , 237 
by female owner, 426, 489 
against female owner, 488 
against manager ot endowment, 535 

AFFINITY, restrictions on intermarriage, 40 

AGE. See Adoption, Majokiti, Mabbiahf 
for investiture with thread, 3 1, note 9 
adoption, 141, 142 

AGREEMENT, 

between husband and wife, 61 • 
for maintenance, 85 * 

not to adopt, 98, 99 
at time of adoption, 177—180 
at invahd adoption, 19S 
not to partition, 310 

A JMERE, Hindu law admimstered in, 4 

ALIENATION. See Manager, Mortgage, Sate, Ttiansfer, Woman 
by female owner, 192-194 
by coparcener other than manager, 285 
of share of joint property, 287, 288 
setting aside, 290-293 
by son to avoid debt of father, 307 

equities on setting aside, 293, 492 ^ 

of endowed property, 533, 534 
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AlilMBNT. See Maintbitakoz] 

Al/rKRATION of order for maintenance, 93, 94 

ANGBSSTRAIj property, 217. See OoFAXtoEKAitir Pbofbrt^ 

ANOIBNT- iS^ee Custom 

ANITYA DVYAMUSHYAYANA, 186 

ANNA CHATRA, bequest for, 621 

ANWADEYIKA STRIDHANA, 
described, 422 

inheritance according to Mayukha, 436 

Smriti Chandrika, 439 
Bengal schoo], 443 

APAVrOBHA, 97 
APPOINTED DAUGHTER, 96 
APPOINTMENT, POWER OP, 611 
ARRANGEMENT. See Aobesmknt 
ARREARS of maintenance, 90-92 
ARSHA MARRIAGE, 60 

ASCETIC, / 

adoption by, 100 
inheritance to, 399, 400 

ASSAM, Hindu law administered in, 3 
ASSOCIATED BROTHER. 376, 399, 412 
ASURA MARRIAGE, 49, 60, 61 

ATM A BANJDHVS^ 386 

order of suocession, 386—391 
descendants preferred, 38(S 

ATTACHMENT, 

of mamtenance, 80 

of sAiare of joint property, 286, 287 

of endowed property, 636 

of right of management or worship, 642, 643 

AI7RASA SON, 96 

AYAUTAKA STR/DHANA, defined, 420 

BABUANA GRANT, 232, 262 

BACHELOR, adoption by, 102 

BANDHU8. See AiTMA, MatbT, PlTRl 
defined, 362, 382 

according to Mitakshara, 383-385 
who inherit, 383 

mutual sapinda relationship, 384, 386 
rule of exduaion, 384 
kinds of, 386 

order of Buocession, 386, 386 
Mayukha, 386 
Bengal school, 406 
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BENARES SCHOOL, 10 
works of authority, 14 
adoption, 114 

BENGAL, Hindn law administered in, 2, 3 

BENGAL SCHOOL, 9. See Copabcenbrs, Copabobnaby Pbopbbty, • 
Sapindas, 

works of authority, 12, 13 

difference from Mitakshara school, 17, 18 

adoption, 114 

to what property inheritanoe applies, 345 
mhentanoe to males. Chap Xll 
atr%dha7ia^ 440-445 

impartible estate, 497 

• 

BEQUEST^ See Devise, Wnx, 
separate property, 238, 241 , 242 

BETROTHAL, 

Hindu law admimstered, 2-4 
marriage after, 33 
death of girl, 55 

BIGAMY See Mabbiagb, Remabriage, 
convert to Chnstianity, 20, nofe 1 ; 32 
Brahmo Soma], 32, note 2 
of woman, 32, 33 

BIRTH,* 

rights vested by, under Mitakshara, 17, 210 
when devests inheritance, 347, 371, 409 
of son to disqualified per<«on, 358 

BLINDNESS, 
adoption, 105 

exclusion from coparoenership, 222, 223 
inheritance, 354-350 

BOMBAY, 

female heirs, 394-397 
their powers, 451 

BOMBAY PRESIDENCY, HmdiWaw administered in, 2, 3 
BRAMAGHARI, 399, 400* 

BRAHMA MARRIAGE, 49, 50 
BRAHMINS, 19 

BRAHMOS, 

marriage, 32^ note 2 ; 54 
adoption, 143 

BREACH OE PROMISE of marriage, 54, 55 

BRITISH BELUCHISTAN, Hindu law administered in, 4 

BROTHER, 

right to give m mamage, 43 

# adoption, 130 ^ 
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BBOTHEBr— conttnuec? 
adoption of, 137 
partition, 323, 324 
inheritance, Mitakshara school, 374 
half blood, 374 
** Mayukha, 375 

associated before imassooiated, 376, 398, 399 
reunited, 399 
Bengal school, 407, 412 

undivided before divided, 412 
half blood, 412 

inheritance to maiden’s property, 430 
sfrtdhana, Mitakshara school, 435 
SvZka, 431, 432 
Miihila school, 439 
Bengal school, 443, 444 

BROTHER’S DAUGHTER, 

Bombay, 396 
Madras, 398 

powers over property/ Bombay, 461 

BROTHER S DAUGHTER’S DAUGHTER S SON, Mitakshara, 389 

BROIHER S DAUGHTER’S SON, 348, 360 
Mitakshara, 387 

Bengal school, 406, 414, 415 ^ 

BROTHER’S DAUGHTER’S SON’S SON, Mitakshara, 388 

BROTHER S SON, * 

take per capita, 351 
Mayukha, 375 
Mitakshara, 375, 376 

half, competition with sister in Bombay, 395 
Bengal school, 407, 413 
Htridlmna, Bengal school, 444 

BROrHER’S SON’S DAUGHTER, 

Bengal, 413 
Bombay, 396 

powers, 451 ^ 

BROTHER’S SON’S DAUGHTER’S SON, 350 
Mitakshara, 387 
Bengal school, 413, 414, 415 

BROTHER’S SON’S SON, 

Mitakshara, 376 
Bengal school, 413 

BROTHER’S SON’S SON’S SON, 

Mitakshara, 379 
Bengal school, 413 

BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 379 [ 
BROTHER’S SON’S SON’S SON’S SON’S SON, Mitakshara, 379 
BROTHER’S SON’S WIDOW, in Bombay, 397 

V 41 
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BROTHER'S WIDOW, 348 
Bombay, 397 

BURDEN OF PROOF ^ee CubroM, PREbUMPnoN, 
suit for maintenance, 79, 80 
adoption, 184-166 
]oint family, 214-217 
disqualification, 223, 357 
separate property, 244r-249 
change of property by tieatment, 240 
sale or charge by manager, 281-284 
lounion, 344 

BURMA, Hmdp law admimstered in, 4 
llUSlNESSf See Famu.^ Ijiaul 


I ANCELLATION of adoijtion. 151 

CASIE See Custom, 

application of Hindu la\^, 2 
questions of, 4-b 
principal castes, 10 
identity m marriage, 34, 35 
• adoption, 132 
lob^of, 19 

desertion, b5, bb ^ 
by son, adoption, 100 
by adopting fathei, 105, 10b 
r^uardianship, 210 
efiect on inheritance, 358 

CENIRAL PRO\ INCES, Hindu law admmibtcicd in, 4 

CEREMONIES See Religious Ceremonies, 
maxnage, 54-67 
adoption, 153-15b 

burden ot proof, 171 

CERllFiCAlE, suocebsioif of revcisiuner, 188 

CHANGE OF RELIGION bee Religion, Change of. Religious Cefe- 
MONIES, 

cfiect on ooparcenarship, 335 
inheritance, 358 

CHARI X^ABLE ENDOWMENTS, bee Endowmenis, 
bequest to, 610 

CHARITABLE ENDOWMENTS AUl, 513 

CHARITABLE PURPOSES, 
alienation by woman for, 462 
bequest for, 510, 620 

CHASTITY* See Unow*btity 



574 


INDEX. 


CHILDREN, 

legitimate, O/i 
iilogitimatc, 95 

presumption as to legitimacy, 95 

CHRISTIANS, 

effect of conversion, 21 
succession, 21 
polygamy, 32 

CLASS, gift to, in gift or will, 509, 510 

CODES, 8, 9 

COERCION, adoption, 14(5 

COMMENTARIES, 8, 9, 12-17 

COMMITTEES, 

of religious oiidownicnts, 554-55t5 
accounts, 558 

“ COMPACT ” SERIES OE HEIRS, 37(5 

COMPENSATK^N, on sotting aside alienation, 203, 300 

COMPROMISE, 

property acquired by, 232 
by manager, 265 
by female owner, 475, 470 

CONCUBINE, maintenance of, 81 

CONDITION, 

on adoption. 111, 178-180 
repugnant, in gift or will, 507 

CONDITIONAL ADOPTION, 111 
conditional gift, 145, 140 

CONDITIONAL MARRIAGE, 50 

CONDONATION of marital offence, 00 

CONJUGAL RIGHTS. See RESTiTUTiooir or Conjugal Rights 

• 

CONSENT. See Acquiescence, 
of son to adoption, 101, 102 
of kinsmen to adoption, 115-117, 121 
of iierson adopted, 147 
of giver and taker, 146 
to invalid adoption, 150, 151 
to devesting on adoption, 190 
of reversioners to alienation, 194 
to alienation by manager, 292 
of reversioners to alienation, 468-471 
form of, 470 
mortgage, 471 

CONSTRUCTION, 

of permission to adopt, 112 
of wills, 503-605 i 
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CONSUMMATION, 

not necessary to validity of inamago, 5U, 57 
restitution of conjugal rights, 66 

CONTINGENT PERMISSION to adopt. 111, 112 

CONTRACT, 

application of Hindu law, 6 

payment to guardian for marriage, 47, 48 

by wife, 71 

COPARCENARY PROPERTY, 
right of adopted son, 177 
what is, 217, 230-238 

commcRi interest, 230 
joijrt transfer, 231 

acquisitions by family, 231, 232, 237 

gift or devise, 232 

acquired by compromise, 232 

maternal grandfather's prox^erty, 232, 233, 231, 235 

unobstructed heritage, 233, 234 

share on partition, 235 

gift or devise by father, 235, 236 

reunited coparceners, 23(i 

liroporty treated as, 236, 237 

accretions, 237 

Sight or indirect aid, 237 

copArcenary as regards some coparceners only, 238 
endowed property, 238 • 

held by or in name of coparcener, 245, 247, 248 

management and disposal. Chap. Yll. 

application of proceeds, 255 

payments, 255 

transactions, 255, 256 

no inheritance to, 346 

COPARCENERS. Sec Co^AucE^AnY PnurisiiTY, Joint Eamili, SisrAiiATE 
PnOPBRTY, 
who are, 217-224 

Bengal school, 217 « 

power of disp^ition, 218 
Mitakshafa school, 219-222 
interest of son, 219, 220 
illegitimate sons, 220, 221 
woman, 222 

exclusion by infirmity, 222, 223 
renunciation of interest, 223, 224 
rights, 224-230 

joint possession, 224, 225 
building with consent, 225 
suit for share, 226 
maintenance, 227 

information as to management, 226 
suit to restrain illegal act, 228 
to partition, 228. See PABimoN 
where father manager, 228 
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COPAJ^CENERS — covilinued 

Mitakshara law, effect of death, 228, 229 
fcjiirvivorwhip, 229 
shares not defined, 230 
' l)owors over separate property, 238 
to bo pai-ties to transactions, 255 
suits, 256, 257 
right to account, 261, 262 
decree against manager, 250, 266, 2(i7 
alienation and charge, 270, 271, 285 
surviving Coparcener, 285 

alienation of undivided share, 286-290. ^S'ec Sharks 
who may contest alienation, 290, 291 
how alienation set aside, 291, 292 
consent, 292 
limitation, 292, 293 
compensation 293 
improvements, 293 

not liable for debts excexit of father, 309 
COSTS, / 

suit against manager for account, 261 
alienation to provide for, 277, 466 

COUR'l'S OF LAW, 
decisions, 18 

control over guardian, 15 

Iiowors as to marriage, 45, 46 ' 

jurisdiction as to marriage, 57, .58 

duty in suit for maintonanee, 92, 93 

suits as to worship, 517, 518 

COUR/rS OF WARDS, 

BenfjaU marriage of ward, 45 

Madraa^ ditto, 4.5 

adoption by wards of, 104, 105 

COUSIN’S WIDOW, inheritance, Rom bay, 318 

<« 

COVENANT. 6^ec Aurkkmbht 
CO-WIDOW. Sec Co-Wifh 
CO-WIFE, 

suecessioii to siridhana, Mitakshara, 435 

Mayukha, 437, 438 

CROWN. See Eschicat 

restraining acts of limited owner, 492 

CRUELTY, 

by husband, 64, 65 
wife, 65 

CUSTODY. See i ItJAuniANSHir * 

♦ 
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CUSTOM, 23-28 ' 

Acts recognizing, 23, 24 
conditions of validity, 24-27 
definite and oontinuoiis, 24 
ancient, 24-26 
immoral, 24, 26, 27 
construction, 25 
proof, 25, 26, 
discontinuance, 26 
judicial recognition, 27 
burden of proof, 27, 28 
evidence of, 28 

customary forms of marriage^ 52-54 

divorce, 59^ 

prohibiting adoption, 98 

appointment of manager of endowment, 537 

CUTCHI MEMONS, 20, 21 

CYPRES DOCTRINE, 522 

DAIVA MARRIAGE, 50 

DAMAGES, 

for enticing wife, 70 
adultery, 70 

DAMDUl'AT, 6, 7 

DANCING GIRLS. 

adoption by, 2<>, 27, 157, 158 
inheritance to, 446 

DATTA HOMAM, 147-149 

DATTAKA ADOPTION. See Adoption 

DATTAKA CHANDRIKA, 12, 15 

DATTAKA MIMANSA, 14, 10, 17 

DATTAKA SON, 90, See Adoptiojt 

DAUGHTER, • 

maintenance of, 200, 201, 227, 260 
competition with illegitimate son, 368 
inheritance, Mitakshara school, 371-378 
Mithila school, 372 
succession on her death, 372 
estate taken by, 372, 373, 452, Chap. XV. 
prostitute, 372 
illegitimate, 372 
Bengal school, 402, 409, 410 
stridhana^ Mitakshara, 432, 433 
Ma3rukha, 436, 437 
Smriti Chandrika, 439 - 
Mithila school, 440 
Bengal school, 440, 441 

2 P 


R.l>. 
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D AU GHTCR — corUhiued 

powers over inherited property, 449, 450 
Bombay, 451 
maiden, 452 

DAUGHTER-IN-LAW, 

maintenance of, 215, 216 
inheritance, Bombay, 53, 54 

to siridhana, Mayukha, 96 

Smriti Chandrika, 93 

DAUGHTER’S DAUGHTER, 

Bombay, 396 
Madras, 398 

sirid'hana^ Mitakshara, 433 
Mayukha, 436 
Mithila school, 440 
Bengal school, 440, 441, 442 

DAUGHTER’S DAUGHTER’S SON, 350 
Mitakshara, 386, 389 

daughter;s son, 

adoption of, 135, 136 
take per capita, 351 

competition with illegitimate son, 368 
Mitakshara, 373, 374 
Bengal school, 410, 411 
stridhana, Mitakshara, 433 

Mithila school, 440 
Bengal school, 441-443 

DAUGHTER’S SON’S SON, 

Mitakshara school, 373, 386, 388 
Bengal school, 410 
siridhana, Mayukha, 436 

Bengal school, 441 

DAUGHTER’S SON’S WIDOW, 348 
DAYABHAGA, 12 

DAYABHAGA SCHOOL, 9, 10. Sec Benoal School, 
works of authority, 12, 13 

DAYA-KRAMA SANGRAHA, 12 

DEAFNESS, 

exclusion from coparcenary, 222 

inheritance, 355, 356 

DEATH of coparcener (Mitakshara law), 228, 229 

DEBTS. See Father, 

of remarried widow, 72 
preferred to maintenance, 84 
duty of manager, 260 
power of manager, 2Ci4 
electiop by creditor, 265 
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X)£iHTS— — con^iViuecZ 

alienation to pay, by manager, 275, 276 
by female owner, 466 
liability of heir, 308, 309 
coparcener, 309 

manager of endowment, 533, 536 
of father {Mitakshara law). Chap. Vlll. See Father 
liability of heir or devisee or person in possession, 308, 309 
provision for, on partition, 339 

DECLARATORY DECREE, 
adoption, 159, 160 
alienation, 228, 292 
in suit by reversioner, 481-484 
does not ^ind subsequent reversioner, 485 
in suit by subsequent reversioner, 485-487 

DECREE. See Declaratory Decree, Husband and Wife, Restitution 
OF Conjugal Rights, 
for maintenance, 85-87 
alteration, 93, 94 
execution, 94 

against manager, 256, 266, 267 
at instance of manager, 267, 268 
against father on mortgage, 268-270, 300, 301 
for mo*aey against father, 302, 303 
execuj^ion after death of father, 303, 304 
duty of judgment oreditor^SOS 
purchaser, 305 

execution against female owner, 461 
against female owner, 475, 476 
sale in execution of, 476-478 
against manager of endowment^ 536 

DEDICATION, proof of, 523 

DEITY. See Idol 

DESAI, land impartible, 250, 251 

DESERTION. See Restitution of»Conjugal Rights, 
grounds of, 64-68 • 

DESHMUKH, land impartible, 251 

DETENTION OF WIFE, 
suit, 70 

summary remedies, 69, 70 

DEVESTING OF INHERITANCE, 346, 347, 358, 371 
on adoption, 187-191 
consent to, 190 
rights of survivorship, 191 
estate of widow, 371 

DEVISE, See Bequest, 

to joint family, 232 ^ 

by father, 235, 236 
of undivided share, 290 
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DHARMp bequest for» 520 

DHARMA, 7 

DHARMA SASTRAS, 7-9 

DIGESTS, 8, 9, 12-17 

DlSCLiAIMER. Se^ Abandonment, Relinquishment, 
by female owner, 471, note 11 
by other heir, 359 

DISEASE. Exclusion ebom Inheritance, 

defonoe to restitution of oonjugal rights, 65 

DISINHERISON, 349 

DISQUALIFICATION. See Exclusion from Inheritance 

DIVORCE. See Divorced Woman, 33 
Hindu law administered, 2-4 
unknown to Hindu law, 59 
when allowed, 59, 60 
not eifected by adultery, 59 
Indian Divorce Act, 60 
convert to Christianity, 60 
maintenance after, 73 

DIVORCED WOMAN, relationship of children of, 375 

DONATIONS MORTIS 500 

DONEE. See Gift 

DRAVIDA (OR DRAVIRA) SCHOOL, 10, 11^ 
works of authority, 14, 15 
adoption by widow, 115—119 

DUMBNESS, 

exclusion from coparcenorship, 222 
inheritance, 355, 356 

DVYAMUSHYAYANA, 

forms and conditions, 184, 185 
inheritance, 186 
after bom sons, 187 

DWAITA NIRNAYA, 17 


EASEMENT for religious or charitable purpose, 519 

ELECTION. 

as to adoption, 1 64 
by creditor, 265 
of manager, 258 

ENDOWMENTS. See Manager of Endowed Property, 
besquest for, 511 
objects, 516, 524, 525 
powers of Courts, 516 
creation, 518 , 
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ENDOWMENTS — contimted 
oonditions of validity, 618 
peipetnity, 518 
devesting of interest, 518, 519 
charge on property, 519 
easement, 519 
future operation, 520 
certainty, 520-522 
cypres doctrine, 522 
must be real, 622, 523 
mode of dedication, 523 
evidence of terms, 523, 524 
settlement of scheme, 524 
revocation, 524, 542 

for worship of deity, 525, 526. See Temple 
trustee or manager, 526 et seq, 
powers, 527, 528, 531, 532 
position, 528 
duty, 528, 529 
application of, 529 
account, 529 
Mutts, 530 
Mohunt, 531 
suits, 532, 533 

debts and alienation, 533, 534 
atiach')2aent of property, 536 
suits ^ith respect to, 641-648 
removal of manager, etc., ^48, 549 
statutory provisions for superintendence, 550-563 
appropriation by Board of Revenue, 551 
misappropriation, 551 
appointment of agents, 551 

trustees, etc., 551 

i^ransfer to Madras Municipal Ck>uncil and Local Boards, 662 
Religious Endowments Act, 552-563 
committees, 554, 555 
accounts, 558 
suit, 558-562 

endowments partly religious partly secular, 502, 503 
Government not to hold Charge of, 603 
Charitable Endowments Act, 563 

ESCHEAT, 400, 401 

in preference to unnamed woman, 396 
etridhana property, 445 

ESTATE. See Dauohteb, Widow, Woman, 
attempt to create new form, 506 

ESTOPPEL. 

adoption, 166, 167 
alienation, 292 

EUNUCH. See Impotence, 
marriage, 31 
adoption, 105 
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EVIDENCE. See. Proof 

EXCLUSION FROM INHERITANCE, 
right of adoption, 105 
from coparcenership, 222, 223 
^ from inheritance, 352-359 
unchaste widow, 352, 353 
other unchaste heirs, 353 
remarriage, 353, 354 
physical defects, 354-356 
murder, 357 
result of, 357 

wife of disqualified person, 357 
property not devested, 358 
etridhan property, 358 
change of religion, 358, 359 
abandonment of worldly afiairs, 359,'’473 

EXECUTION. See Decree 

EXECUTOR, position of, 516 

EXOGAMY, ^r. 


1<"AM1LY. See Joint Family, 
custom, 23-26 

FAMILY DWELLING-HOUSE, 
right of widow, 76 
purchaser, 76, 77 
partition, 326, 341, 342 

FAMILY SETTLEMENT, 507, 508 
in Bengal and Oudh, 511 

FAMILY TRADE OR BUSINESS, 
powers of manager, 263, 264 
new business, 264 

FATHER. See Adoftion, CoFABC|iN£RS, jVIaintenance, Marriage, 
Partition, * 

right to give in marriage, 43 
delegation, 44 
loss, 44 

remarriage of widow, 47 
marriage expenses, 49 
gift in adoption, 129-132 
adoptive father, powers, 176 
alienation, 194 
duties and rights. Chap. V. 
maintenance of children, 200-205 
married daughter, 201 
illegitimate children, 95, 202, 203 
daughter-in-law, 204, 205 
son-in-law, 205 
of parents, 205, 206 
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FATHER — co'ntirmed 

guardianship, 207, 208 
loss of right, 209, 210 
testamentary guardian, 207, 208 
remedies, 211 

manager of joint family (Mitakshara law), 228 
gift or devise by, 236, 236, 272 
decree against as manager, 256 
power over movables, 272 
powers over coparcenary property, 273, 274 
setting aside alienation by, 200-292 
duty of son to pay his debts, 294, 295, 306 
alienation for payment of debts, 295-301 
illegaher immoral purposes, 296, 297 
interest, 298 

power limited to father, 298 
official assignee, 299 

mortgage for non-autecedont debt, 299, 300 
when sons can set aside, 300 
question whether passed property, 300 
whether sons bound by decree, 300-303 
rights of sons when not parties, 301-305 
when interest of sons pass by execution against father, 302, 304 
decree for money, 302 

execution of decree after death of father, 303, 304 
decre^ against sons, 306 
perSbnal liability of father, 306 
debt not a charge, 307 • 
effect of alienation, 307 
remedy limited to assets, 308 
liability after partition, 308 
Bengal school, 321 
inheritance, Mayukha, 374 
Mitakshara, 374 
Bengal school, 411 

maiden’s propert 3 ’', 431 
stridharMf Mitakshara, 435 

Mithila school, 439 
Bengal school, 443, 444 

FATHER-IN-LAW. See Husband’s Father 

FATHER’S BROTHER, 
adoption of, 138 
inheritance, Mitakshara, 378 
Mayukha, 378 
Smriti Ohandrika, 381 
Bengal school, 414 

FATHER’S BROTHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 389 

FATHER’S BROTHER’S DAUGHTER’S SON, 348, 360 
Mitakshara, 387 
Bengal school, 406, 414, 416 

FATHER’S BROTHER’S DAUGHTER’S SON’S SON, Mitakshara, 388 
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FATHER’S BROTHER’S SON, 
adoption o£» 138 

inheritance, Mitakshara, 377, 378 
Smriti Chandiika, 381 
f after sister in Bombay^ 395 
Bengal school, 414 
maiden’s property, 431 

FATHER’S BROTHER’S SON’S DAUGHTER’S SON, 

Mitakshara, 387 
Bengal school, 414, 416 

FATHER’S BROTHER’S SON’S SON, 
adoption of, 138 
Mitakshara, 378 
after sister in Bombay, 395 
Bengal school, 414 

FATHER’S BROTHER’S SON’S SON’S SON, 

Mitakshara, 379 
adoption of, 138 

FATHER’S BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 371) 

FATHER’S BROTHER’S SON’S SON'S SON’S SON’S SON, Mitakshara, 379 

FATHER’S BROTHER’S SON’S ’WIDOW, in Bombay, 397 

FATHER’S BROTHER’S WIDOW, in Bombay, 307 

FATHER’S DAUGHTER. See Sisteb 

FATHER’S FATHER, 

right to give in marriage, 43 
marriage expenses, 49 
inheritance, Mitakshara, 378 
Maynkha, 375, 378 
Bengal school, 414 

FATHER’S FATHER’S BROTHER. See Father’s Father’s Father’s 
Son 

FATHER’S FATHER’S BROTHER’S DAUGHTER’S SON. See Father’s 
Father’s Father’s Son’s DAxrcfHTER’s ^on 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON, Mitakshara, 379 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON’S SON, Mitak- 
shara, 379 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON’S SON’S SON," 
Mitakshara, 379 

FATHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 
389 

FATHER’S FATHER’S DAUGHTER’S SON. ^ee Father’s Sister’s Son 

FATHER’S FATHER’S DAUGHTER’S SON’S SON. 

Mitakshara, 388 
siridhana^ Maynkha, 438 
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FATHER’S FATHER’S FATHER, 

Mitakshara, 378 

Bengal school, 414 • 

FATHER’S FATHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 389, 392 * 

FATHER’S FATHER’S FATHER’S DAUGHTER’S SON, 

Mitakshara, 387, 301 
Bengal school, 411, 415 

FATHER’S FATHER’S FATHER’S DAUGHTER’S SON’S SON, 
Mitakshara, 388, 392 

FATHER’S FATHER’S FATHER’S SON, 

Mitaksham^ 378 
Smriti^handrika, 381 
Bengal school, 415 

FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 389, 392 

FATHER’S FATHER’S FA’rHER’S SON’S DAUGHTER’S SON, 348 
Mitakshara, 387, 391 
Bengal school, 415, 416 

FATHER’S FATHER’S FATHER’S SON’S DAUGHTER S SON’S SON, 
Mitakshara, 388, 392 

FATHER’S FATHER'S FATHER’S SON’S SON, 

Mil^kshara, 378 
Smriti Chandrika, 381 ^ 

Bengal school, 415 

FATHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S SON 
Mitakshara, 387, 391 
Bengal school, 416 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 

Mitakshara, 378 
Bengal school, 415 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON, 
Mitakshara, 379 ^ 

Bengal school, 406 • 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON, 
Mitakshara, 379 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON’S 
SON, Mitakshara, 379 

FATHER’S FATHER’S FATHER’S FATHER, Mitakshara, 379 

FATHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 389 

FATHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SON, 
Mitakshara, 387, 388, 392 

FATHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SON’S 
SON, Mitakshara, 388, 392 
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FATHBB’S FATHER’S FATHER’S FATHER’S SON, 

Mitakshara, 370 

Smriti Chaodrika, 381 • 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
, DAUGHTER’S SON, Mitakshara, 389, 392 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON, Mitakshara, 387, 392 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 388, 392 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 379 
Smriti Chandra, 381 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S 


SON, Mitakshara, 387, 392 





FATHER’S FATHER’S FATHER’S 
Mitakshara, 379 

FATHER’S 

SON’S 

SON’S 

SON, 

FATHER'S FATHER’S FATHER’S 
SON, M^akshara, 380 

FATHER’S 

SON’S 

SON’S 

SON’S 

FATHER’S FATHER’S FATHER’S 
SON’S SON, Mitakshara, 380 

FATHER’S 

SON’S 

SON’S 

SON’S 

FATHER’S FATHER’S FATHER’S FATHER’S 
SOM’S SON’S SON, Mitakshara, 380 

SON’S 

SON’S 

a 

SON’S 


FATHER’S FATHERJS FATHER’S FATHER’S FATHER, Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER*S FATHER’S SON, 
Mitakshara, 380 
Smriti Chandrika, 381 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 
Mitakshara, 380 
Smiiti Chandrika, 381 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON, Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON, Mitakshara, 380 * , 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON’S SON, Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON’S SON’S SON, Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER, 
Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON, Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON, Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON, Mitakshara, 380 
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FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON’S SON, Mitakshara, 381 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON’S SON’S SON, Mitakshara, 381 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON’S SON’S SON’S SON, Mitakshara, 381 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S MOTHER, 
Mitakshara, 380 

FATHER’S FATHER’S FATHER’S FATHER’S MOTHER, Mitakshara, 380 

FATHER’S FATHER’S FATHER’S MOTHER, Mitakshara, 379 

FATHER’S FATHER’S MOTHER 
Mitakshara, 378 
Bengal school, 414 

FATHER’S FATHER’S SISTER’S SON, 348 
Mitakshara, 383, 391 

FATHER’S FATHER’S SON. See Fatheh’s Brother 

FATHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 389 

FATHER’S FATHER’S SON’S DAUGHTER’S SON, 348, 360 
Mitakshara, 387 
Bengal school, 414, 416 

FATHER’S FATHER’S SON’S DAUGHTER’S SONS SON, Mitak- 
shara, 388 • 

FATHER’S FATHER’S SON’S SON. See Father’s Brother’s Son 

FATHER’S FATHER’S SON’S SON’S DAUGHTER'S SON, 

Mitakshara, 387 
Bengal school, 414, 416 

FATHER’S FATHER’S SON’S SON’S SON. iS’ec Father’s Brother’s 
Son’s Son 

FATHER’S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 35 

FATHER’S FATHER’S SON’g SON’S SON’S SON’S SON, Mitak- 
shara, 379 • 

FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON’S SON, Mitak- 
shara, 379 

FATHER’S FATHER’S SON’S SON’S WIDOW, in Bombay. 397 

FATHER’S FATHER’S SON’S WIDOW, in Bombay, 397 

FATHER’S MOTHER, 

Mitakshara. 377 
Bengal school, 414 
maiden’s property. 431 

powers over inherited property, 448-460. See Woman 
in Bombay, 461 
share on partition, 320 

FATHER’S MOTHER’S BROTHER’S SON, IMitakshara, 348 
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FATHER’S MOTHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 393 

FATHER’S MOTHER’S FATHER’S DAUCSHTER’S SON, KBtakshora, 392 

FATHER’S MOTHER’S FATHER’S DAUGHTER’S SON’S SON, Mitak- 
shara, 393 

FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshaia, 393 

FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON, 
Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON’S 
SON, Mitakshara, 393 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S 
SON, Mitakshara, 392, 393 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON, 
Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S FATHER’S FA'L'HER’S SON’S 
DAUGI^TER’S SON, Mitakshara, 392, 393 

FATHER’S MOTHER’S FATHER’S FATHER’S FA’J'HER’S SON’S SON’S 
DAUGHTER’S SON, Mitakshara, 392, 393 

FATHER’S MOTHER’S FATHER S FATHER’S SON S DAUGHTER S 
DAUGHTER’S SON, Mitakshara, 393 ‘ 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUOriTER’S 
SON, Mitakshara, 392 * 

FATHER’S MO'rHER’S FATHER’S FATHER’S FATHER'S SON’S SON, 
Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON, Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON, Mitakshara, 392, 393 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S 
SON, Mitakshara, 392 ^ 

FATHER’S MOTHER’S FATHER’S FATHER’S* SON, Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 393 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON, Mitakshara, 
392 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S SON. Mitak- 
shara, 392 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON, 
Mitakshara, 392, 393 

FATHER’S MOTHER’S FATHER’S SON, Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 393 
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FATHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON, 
Mitakahara, 392 

FATHER’S MOTHER’S FAltlER’S SON’S DAUGHTER’S SON’S SON, 
Mitakshara, 393 

FATHER’S MOTHER’S FATHER’S SON’S SON, Mitakshara, 392* 

FATHER'S MOTHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S SON’S SON’S SON, Mitakshara, 392 

FATHER’S MOTHER’S FATHER’S SON’S SON’S SON’S SON, Mitak- 
shara, 392, 393 

FATHER’S^MOTHER’S SISTER, inheritance to maiden’s propei-tj^ 431 

FATHER’S SISTER, 

Madras, 398 
atridhana, 431, 435, 438 

FATHER’S SIS'J’ER’S DAUGHTER’S SON, Mitakshara, 389 

FATHER’S SISTER’S SON, 348 
Mitakshara, 387 
Bengal sohool, 414 
siridli/av^f IVlayukha, 438 

FAl’HliR’S SISTER'S SON’S SON. See Father’s Father’s Daughter’s 
Son’s Son 

FATHER’S SON. See IMother 

FEEDING HINDUS, bequest for, 520 

FEMALE HEIR. See Woman 
not new stock of descent, 349 
c^xcept in Bombay, 451 
succession after her death, 351 
unchastity, 352, 353 
in Bombay, 394-397 
Madras, 397, 398 
Bengal school, 403 

FORCE, 

marriage, 47 
adoption, 140, 147 

FORMS OF MARRIAGE, 49-64 
presumption, 58 

FRAUD. 

setting aside marriage, 47 
adoption, 146, 147 
by a coparcener, 356, 357 
by manager, 265, 266 
sale or charge, 283, 284 
partition, 329 

FUNERAI- EXPENSES, 8 
of widow, 84 
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OAin>HAKBA MABKTAQS:, SI, 52 
oeremonios, 54 

GARBHART GOSAVI, 
widow of, 400 

r 

GHAT, for moribund persons, 619 

GIFT- Se.e Marriaox:, Trust, 

of property subject to maintenance, 80, 8 

to procure consent to adoption, 118 

ill adoption, 129—132 

to joint family, 232 

by father, 236, 236, 272 

separate property, 241 

of undivided share, 290 

to wife, share on partition, 317 

by husband to wife, 423 

of immovable property, 426—428 
to wife by relatives, 422 
strangers, 423 
presumption, 426—428 
to other female relation, 427 
by female owner, 471 
to daughter or son-in-law, 467 
power to make, 498 
donee, 498 

necessity for possession, 499 

transfer, 499, 500 

ifThortis 500 

subject of, 501 

int€*reHt, 505, 606 

alteration of inheritance, 506 

repugnant condition, 507 

to unborn person, 607—611 

to a class, 509, 610 

power of appointment, 611 

peipetuity, 511 

GIFT' OVFR, 512 

GIRTj, adoption of, 99 

OOTI^A^ ineaning, 35, Tiote 6 

OOTRAJA SAPIJSrnAS. See SACTOTRA SAPINRAS 
dedned, 363 

widow of (in Hombay), 396, 397 
IBengal school, 405 

GOVERNMENT, 

consent to adoption, 146 
grants by, 242, 260 

not to take charge of temple, etc., 663 

GOVERNMENT REVENUE. 

sale or charge for payment of, by manager, 275 

by female heir, 466, 478 
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GRANDFATHER. See Father’s Father, Mother’s Father, 
gift in marriage, 43 

adoption, 130 ^ 

maintenance of grandchildren, 205 
debts, 294. See Father 

GRANDCHILDREN, maintenance of. 205 

GRANDMOTHER. See Father’s Mother, Mother’s Mother, 
right on partition, 319, 320 

GRANTS by Government, 242, 250 

GREAT-GRANDFATHER. See Father’s Father’s I^atheb, Mother’s 
Father’s Father 

■a* 

GREAT- GpANDMOTHER. See Father’s Father’s Mother, 
right on partition, 320 

G UARDI AN. See Marriage, 

Hindu law, 3, 4 
right of father, 207, 208, 210 
mother, 208 
relations, 209 
appointed by Court, 208 
testamentary, 207, 208 
partition, 313, 314 
of property, 209 
minor wife, 62 
adapted son, 173 
loss of right, 209, 210 • 
widow', 210 
remedies, 211 

share in Mitukshara family, 259 
powers over property, 273 et aeq, 

GUDHAJA, 96 

GYAWALS, adoption, 154 


HABEAS CORPUS, writ in natuf^ of, 69, 211 

HALF BLOOD RELATIONSHIP OF, 375-Zn. See Half-Brother, Half 
Sister 

HALF-BROTHER, 

Mitakshara and Mayukha, 374, 375 
competition with sister, in Bombay, 395 
Bengal school, 412 

HALF-SISTER, 

Bombay, 395 
Madras, 398 

HEIR. See Ihhebitancb, Woman 
duty as to maintenance, 206, 207 
payment of debts, 308, 309 
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HEIR — caniinued 

becomes fresh stock of descent, 349 

unless female, 349 ^ 

nearer excludes more remote, 349, 350 
may relinquish rights, 362 

HEREDITARY OFFICES, when partible, 261 

HERMIT, inheritance to, 399, 400. See Abakdokmbkt 

HIGH COURTS, Hindu law administered in, 2 

HINDU DAW, 
wliat it is, 1 

difference from other systems, 2 
application of law, 2-7, 18-23 
sources, 7-17 
schools, 9-11 
custom, 23-28 

HINDU WILLS ACT, 513-616 
powers of adoption, 109, 110 
devise by husband to wife, 426-428 
application, 61J) 
maintenance, 613, 514 
gift to unborn persons, 514 
execution of wills, 514, 515 
sections of Succession Act applied, 615, 516 

HINDUS, 

what are, 1 7-21 
change of religion, 20, 21 
illegitimate children, 21 

HOMAM. See Datta Homam 

HUSBAND AND WIFE. See Maintenance, Mabbiaqe, Restitution 
C oNJUOAX. Rights, 
reciprocal rights and duties, Chap. II. 
arrangement varying rights, 61, 62 
rights of husband, 61 
guardianship of minor wife, 62 
widow, 62 

restraint of wife, 62, 63 
duty of husband, 63 
assault on wife, 63 

right of wife to society and maintenance, 63 

enforcement of right. See Restitution of Conjugal Rights 
suit for possession of wife, 63, 64 
crusty, 66, 66 
adultery, 66, 68 
damages, 70 

summary remedies, 69, 70 
power of wife over property, 70, 71 
contract hy wife, 71 
necessaries, 71 
suit by Ynfe, 71 

power of husband over wife’s property, 72, 428 



INDEX. 


593 


HUSBAND AND WIFE — corUinued 
suits between, 72 

gifts by husband to wife, 42^ 426, 427 
of immovable property, 426-428 
succession to stridhjana, Mitakshara school, 434 
Bengal school, 443, 444 

HUSBAND’S BANDHUS, atridhana, Mitakshara, 436 

HUSBAND’S BROTHER, 
atridhana, Mitakshara, 436 

Bengal school, 444, 446 

HUSBAND’S BROTHER’S DAUGHTER’S SON, atridJiana, Mitakshara. 
435 

HUSBAND1S BROTHER’S SON, 
stridhana, Mitakshara, 436 
Mayukha, 438 
Bengal school, 444 

HUSBAND’S DAUGHTER. See Stepdaughter 

HUSBAND’S DAUGHTER’S SON. See Stepdaughter’s Son 

HUSBAND’S FATHER, 

atridhana, Mitakshara, 435 

Bengal school, 445 

HUSBANltS FATHER’S FATHER ANI> HIS ISSUE, slridhana, Bengal 
^houl, 445 

HUSBAND S FATHER’S FATHER’S FA'J'HER AND HIS ISSUE, slridhana, 
i^engal school, 445 

HUSBAND’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 
stridhana, Mitakshara, 435 

HUSBAND’S FATHER’S SON’S SON’S SON, atridJiana, Bengal school, 445 
HUSBAND’S GOTRAJ A SAPINDAS, stridfiana, Mitakshara, 435 
HUSBAND’S MOTHER, airidhana, Mitakshara, 435 
HUSBAND’S SAKVLY AS, stridhana, Bengal school, 445 
HUSBAND’S SAMANAPRAVA8, atridliana, Bengal school, 445 
HUSBAND’S 8 A MANODAKAS, stridhana, Mayuliha, 437 
HUSBAND’S SAPINDAS, stridhana, Mayukha, 437 
HUSBAND’S SISTER, atridJiana, Mayukha, 438 

HUSBAND’S SISTER’S SON, 
stridhana, Mitakshara, 435 

Ik^ngal school, 444 

HUSBAND’S SON. See Stepson 

HUSBAND’S SON’S SON. See Stepson’s Son 

.HUSBAND’S SON’S SON’S SON. See Stepson’s Son’s Son 

HUSBAND’S WIFE. See Co-wipe 

H.I|. 2 Q 
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IBIOCY. See Insanity, 354, 355 
IBOL, 

partition, 327 
Inquest to, 510 
endowment for worship, 525 
proprietary rights, 625, 626 
lost or broken, 525, 526 
non -existing, gift to, 526 
custody, 627 

revocation of endowment, 542 

attachment of ofierings, 543 

attachment and partition of worship, 543, 54 

ILLATOM ADOPTION, 154, 166 

ILLEGAL PURPOSE, 296-298 

ILLEGITIMATE CHILDREN. See Hindus, 
of Hindus, 21, 95 
marriage, 35 
rights, 95 

maintenance, 200, 202, 203 
guardianship, 208 
inheritance, 366-369, 408 

coparcener, Mitakshara school, 220, 221 

ILLEGITIMATE DAUGHTER, 372 
does not inherit to father, 372 
inherits to mother, 445 

ILLEGITIMATE SON (inheritance), 
twice-born classes, 360, 408 
Sudras, Mitakshara school, 366, 367 

comx>etition with other heirs, 367, 368 
does not succeed to collaterals, 369 
his son, 369 
Bengal school, 408 
inherits to mother, 445 

IMMORAL CUSTOM. See Custom 

IMMORAL PURPOSE, 296-298 

IMMOVABLE PROPERTY. See Woman, 
gift by husband to wife, 426, 427 

IMPARTIBLE PROPERTY. See Partition, 249-262 
grant by Government, 26, 260 
maintenance of 75 

son bom after adoption, 182 
devesting on adoption, 192 
savings, 252 
instances, 249-252 
whether coparcenary, 252, 253 
transfer or devise, 254 
charge for necessity, 254 
discontinuance of custom, 252 
illegitimate son, 369 
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IMPARTIBLE PROPERTY— 

widow, 371 

daughter’s son, 374 • 

inheritance to. Chap. XVIL 
principles of inheritance, 493, 494 
Mitakshara school, 494-497 
Bengal school, 497 
fresh stock of descent, 497 

IMPOTENCE, 

marriage, 31 

restitution of conjugal rights, 68 
adoption, 105 

ezclusio^from coparcenership, 222 
^ inheritance, 355, 356 

IMPROVEMENTS, 
by purchaser, 293 
in partition suit, 339 

IMPURITY, adoption. 106, 107 ' 

IN AM, 

atridhatM, 423 
in woman’s name, 450 

INCOMK 

female owner, 455 
of Sndowment, 529 
mohunt, 531 

INDIAN CONTRACT ACT, superseded Hindu law, 6 

INHERITANCE. See Bengal School, Exclusion from Inheritance, Heir, 
Impartible Estate, Mitakshara School, 
application of Hindu law, 2 
converts to Islam, 20 
adopted son, 173-176 
principles, Chap. X. 
to what property applies, 345, 346 
property vested in deceased, 3^ 
vesting, 346 
devesting, 346, 347 

right not acquired through others, 347, 348, 350 

disinherison, 348 

alteration of course of, 349, 506 

stock of descent, 349 

nearest heir, 349 

rights of women, 360, 351 

when 2 )er stirpes, 351 

when per capita, 351, 352 

exclusion from, 362-357. See Exclusion 

order according to Mitakshara, Chap. XI. 

oonnection between religion and law, 300-362 

fixed rules, 360 

differences between schools, 36(1, 361 



596 


INDEX. 


INHERITANCE — continued 

l[fitafkslia«ra school guiding principle, 361, 362 
aapinda relationship, 361, 362 • 

classes of heirs, 362, 364 
fdtnale heirs in Bombay, 394-397 
Madras, 397, 398 
reunion, 398, 399 
Bengal school. Chap. XII. 
spiritual benefit, 402 
females, 402 

^tridhan property. Chap. XIV. See STRIDIIA.NA 
principle, 430 

maiden’s property, 430, 431 
presents by bridegroom, 431 
impartible estate, 1 ’hap. XVII. 
attempt to alter law of, 506 

INJUNCTION, 

to restrain adoption, 161 
at instance of reversioner, 483 

subsequent reversioner, 486, 480 

INSANITY, / 
marriage, 30, 31 

restitution of conjugal rights, 67 
adoption, 105 

exclusion from coparcener ship, 222 
inheritance, 355, 356 

INSOLVENCY of a coparcener, 276 

INTEREST. See Hamdttpat, 
liability of sons, 298, 307 

INTERMARRIAGE, rules as to, 34-42 

INVALID ADOPTION, 
cases, 196, 
effects, 196-199 

INVESTMENTS, 

from coparoonary property, 237 . 

from stridhan, 426 
by female owner, 458, 459 


JACTITATION OP MARRIAGE, 57 
JAINS, 

governed by Hindu law, 19 
by what school governed, 23 
proof of customs, 28 
adoptions, 97, 98 

termination of power, 125 
relationship, 130 
ceremonies, 147 
afterborn son, 182 
p owers of sonless widow, 463 
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JATS, marriage with husband’s brother, 42 

JOINT FAMILY, Chap. VL Sj^e Manager,* Partition, Separation, 
marriage expenses, 48, 49, 22 1 , 276 
of what consists, 212 

rights of members, 212, 213. See Coparceners 

property. See Coparcenary Property 

according to the Mitakshara, 213, 214 

disintegration, 213 

presumption of union, 214-217 

separation in dwelling, 216 

new families, 217 

application of proceeds, 256 

use of naiQO of member, 247, 248 

possesion of property, 249 

management and disposal of property. Chap. VII. 

JOINT TENANCY, 231. See Coparcenary Property 
JOINT TRANSFER, 231 
JOTl, inheritance to, 399, 400 


KANINA SUN, 96 

KHOJAS, 20 

KING. Site Escheat, 

rigb^ of, on escheat, 400, 401 

KRITAKA SON, 97 • 

KRITRIMA SON. See Adoption, 
in ancient times, 97 
adoption of, 95, 121 
effect of adoption, 195 

KSHATRIYAS, 19 

KSHETRAJA SON, 96 

LAMENEl^S, 

% 

adoption, 105 , 

exclusion from coparcenership, 222 
inheritance, 355, 356 

LAND ACQUISITION, 

female owner’s share, 457 
property of endowment, 534 

LEASES, 

by manager of family, 262, 263 

by female owner, 460 

by manager of endowment, 532, 534 

LEGACY. See Bequest, Devise, 
to joint family, 232 

LEGISLATION. See Acts 
LEGITIMACY, presumption as to, 95 
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I.EPA, 404 

LEPROSY, 

restitution of oonjugal rights, OjS 
adoption, 105 

exclusion from ooparoenership, 222 
inheritance, 355, 356 

LETTERS OF ADMINISTRATION. See Admin istration 

LIMB, ABSENCE OF, 365, 366 

LIMITATION. See AcKKOWiiSDGMi&NT, 

suits for restitution of oonjugal rights, 68 
for maintenance^ 92 
to set aside adoption, 162, 163 
to declare adoption valid, 163, 164 
for joint possession, 224, 226 
right to claim projierty as separate, 237 
when one coparcener barred, 257 
alienation by manager, 292, 293 
mortgage for debt of father, 300 
debt of father, 307 
separation b^r loss of share, 333 
suit for partition, 336 

suit by reversioners to avoid alienation, 483 
by subsequent reversioner, 487 
for possession on death of female. 488, 489 
lease of endowed property, 535 
to recover pioperty of endowment, 535 c 

LOSS OF CASTE. See Caste 

LOST PROPERTY, recovery of, 242, ?43 

LUNACY. See Insanity, Marriage 

MADRAS PRESIDENCY. See Adoption, 

Hindu law administered in, 213 
female heirs, 397, 398 

MAHARASHTRA SCHOOL, 11 
works of authority, 15, 16 
peculiarities, 18 
adoption, 119-121 

MAHOMEDAN RELIGION, effect of conversion to, 20, 21 

MAIDEN. See Daughter, 
stridhaTia, 423 

inheritance to, 430, 431 
presents by bridegroom, 43 1 

MAINTENANCE, 

when marriage void, 42 
of wife, 63, 72—74 

not dependent on property, 73 
abandonment of Hinduism, 73 
dissolution of marriage, 73 
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MAINTENANCE — coniintied 
of wife — coniiiMied 

husband excluded from^heritance, 73 
plaoe^ 73, 74 
separate, 74 
release of right, 74 
loss of right, 74, 93 
remedies, 91 
of widow, 74, 76 

where property foifeited, 76 
of mother, 76, 76 
from relatives of husband, 76, 76 
residence, 76-78 
loss q)E right, 78, 93 
starving maintenance,’* 79 
burden of proof, 79, 80 
transfer of right, 80 
attachment, 80 • 

effect of transfer of property, 80, 85-90 
gift or will, 80, 81 
of concubine, 81 

independent means of support, 82 

previous provision, 82 

separate property of husband, 82 

amount, 82-84 

religious ceremonies, 83, 84 

fui^ral expenses, 84 

postponed to debts, 84 

how far a charge, 86, 8 / 

agreement, 86, 87 

decree, 85-87 

transfer pending suit, 89 

widow in possession, 89, 90 

right against proceeds, 90 

suit for, 90, 91 

arrears, 90, 91 

future, 91 

parties to suit, 91 

limitation, 91, 92 

duty of Court, 92, 93 • 

alteration of order, 93 

execution of decree, 94 

order by magistrate, 94 

of widow on adoption, 191 

of person in validly adopted, 196-198 

of children, 200-205 

of married daughter, 201 

of illegitimate children, 95, 202^ 203, 366 

of daughter-in-law, 204, 205 

of son-in-law, 205 

impartible property, 205 

grandchildren, 205 

parents, 205 

duty of heir, 206, 207 
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MAINTENANCE — coniinvAid 

persons excluded from inheritance and coparcenership, 222 
members of coparcenary and their depenc^nts, 227 
duty of manager, 260 
sale or charge by manager, 276 
provision on partition, 339 
property given to woman for, 422 
savings from, 459 
alienation to provide for, 466 

MAJORITY, AGE OF, 
marriage, 42, 43 
,adoption, 102-104 

MALABAR LAW, 
marriage, 53 
adoption, 155, 166 
wills, 510 

MANAGER OF ENDOWMENT. 626 
powers, 527, 528, 531, 532, 554 
position, 528 
duty, 628, 629 
application of income, 629 
decision of majority, 529 
deposition by foreign state, 632 
suit by, 533 

debts and alienation, 533, 534 

repudiation, 535 

successor bound, 535 

adverse possession against, 635 

debts of predecessor, 536 

devolution of trust, 536-541 

hereditary right, 537, 638 

prescriptive right, 539 

alienation of management, 541, 542 

attachment of, 542, 543 

partition of, 543, 544 

removal of, 548, 549 

under Religious Endowments Act, 554 ^ 

accounts, 558 « 

MANAGEMENT OF JOINT FAMILY PROPERTY, Chaji. VI 1. 

Manager of Joint Family 

MANAGER OF JOINT FAMILY. Ste Father, 
guardian of infant’s share, 209, 259, 260 
to give information to coparceners, 228 
suit by coparcener, 228 
decree against, 256, 266, 267 
what he is, 258 

I'cpresentation of authority, 260 
duty, 260 

arrangement as to management. 262 
account, 261, 262 
powers, 262, 263 
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MANAGER OP JOINT FAMILY— 
family business, 263, 264 
debts, 264 ^ 

promissory notes, 264 
cannot bind coparceners personally, 265 
compromise, 265 
fraud, 265, 266 

arrangements as to property, 266 

discretion, 260 

suits by, 267, 268 

suit on mortgage, 268, 269, 270 

alienation and charge, 270-284 

without assent of coparceners, 271 
can bin(^minor, when necessity, 273-284 
^tlng under authority of Court, 274 
matters to be regarded, 275 
what is necessi^, 275-277 
discretion, 277 • 

money borrowed on personal credit, 278 
duty of purchaser or mortgagee, 278, 270 
current account, 278 
judgment debt, 278 
authority of Court, 279 
eifect of inquiry, 279, 280 
nature of inquiry, 280 
convent of coparceners, 280, 281 
bj^rden of proof, 281-284 
representations, 282 
recital of necessity, 283 
adequacy of price, 283 
fraud, 283, 284 

charge for portion of advance, 284 
setting aside alienation, 290-293 
limitation, 292, 293 

MANU, 8 

MARRIAGE, Chap. I. See Diyobce, Husband and Wife, Remaubiaqe, 
Restitution of Conjugal Rights, 
application of Hindu law, 2-4* 
creation of relationship, 29 
object and necessity, 29 
duty of guardian, 29, 30 
who may marry, 30-34 
defects, 30 
lunacy, 30, 31 
, impotence, 31 

age, 31 

polygamy, 32, 33 

agreement as to second marriage, 32 
bigamy of woman, 32, 33 
remarriage after divorce, 33 
of widow, 33 
of betrothed girl, 33 
restriction on, 33 
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MAKKIAGB, Chap. l—corUinued 

restrictions on intermarriage, 34-42 
identity of caste, 34, 35 
Hindu and Christian, 35 
illegitimate persons, 35 
between Hindu and non-Hindu, 35 
diiference of goira, 35, 36 
lirohibited degrees, 36-42 
stepmother’s relations, 39, 40 
affinity, 40 
adopted son, 40, 41 
widows, 41, 42 
effect of void, 42 
who may give, 42-44 
consent of ward, 44 
delegation, 44 
loss of right, 44 
remedy of guardian, 44 
control by Court, 46 
guardian appointed by Court, 45 
wards of Bengal and Madras Courts of Wards, 45 
selection of husband by girl, 46 
absence of gui^rdian’s consent, 46 
powers of Court, 46, 47 
consent to remarriage of widow, 47 
force or fraud, 47 
payment to guardian, 47, 48 
bridegroom, 48 

marriage brocage contracts, 48 
expenses, 48, 49, 227, 260, 276 
forms, 49—64 
ceremonies^ 54—57 
breach of promise, 54, 55 
death of betrothed, 55 
conditional, 56 
remarriage of widow, 66 
consummation, 56, 57 
questions as to vahdity, 57, 58 
jactitation of, 57 

presumption as to validity, 57, 58 
presumption as to form, 58 
proof, 67, 68 

transfer of property out of which provision to be made, 86 

provision on partition, 339 

gifts at, 420, 421 

compensation for second, 422 

expenses, alienation to provide, 276, 467 

effect on will, 513 

MARRIAGE BROCAGE. 48 


MARRIAGE EXPENSES. See Makbiags 
MARRIED MAN, adoption of, 141, 142 
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MATERNAL GRANDFATHER, See Mothhb's Fathbb. 
right to give in marriage, 43 
property inherited from, 23^ 233, 234, 235 

MATSI BANDHU3,3S5 

order of succession, 393, 394 

MAYUKHA, 16, 16 

succession of cognates, 386 
devolution of stridhana, 435-438 
Svlha, 436 
gifts, 436 

YatUaka stridhana, 436 

other property, 436, 437 

sucoessidti to childless woman, 437, 438 

MEMONl^ 20 

MERWARA, Hindu hiw administered in, 4 

MINE worked by female owner, 460 

MINOR. See Minority, 
adoption by, 102-104 
permission to adopt by, 102-104 
adoption by minor widow, 121, 122 
gift in adoption, 131 
partition, 313-315 
repnion, 344 

MINORITY. See MAJoufrY, 

Hindu law administered, 3 
restitution of conjugal rights, 66, 69 

MISREPRESENTATION, adoption, 146 

MISTAKE, 

adoption, 146 
partition, 329 

MITAIJJSHARA, 13 

MITAKSHARA SCHOOL, 9-ll, 13. See Coparcenary Property, Co- 
parceners, Inheritance, Joint Family, 
subdivisions, 10, 11 

differences between, 18 
works of authority, 13-17 
difference from Bengal school, 17, 360, 361 
to what property inheritance applies, 345 
guiding principle of inheritailce, 361 
olasses of heirs, 362, 363 
meaning of aapinda, 363 
succession of aagatra bapindas^ 364 et seq, 
relationship of half blood, 376, 377 
remote aa/pinda heirs, 379 et aeq. 
samanodakaa, 363, 381, 382 
bandhua, 382 et aeq. 

inheritance to impartible estate, 494-497 
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MITHILA SCHOOL, 11 

works of authority, 16, 17 
adoption, 121 

inheritance of daughters, 372 
devolution of stridhana, 439, 440 

MO HUNT. See Endowment, Manager of Endowment, 
inheritance to, 400 
position and power, 531 
who may be, 531 
may own property, 531 
succession to, 637-641 
removal of, 548, 540 

MOLES ALEM GIRASIAS, 21 * 

MOllTGAGE. See Burden of Proof, Coparceners, Manager • 
suit by manager, 268-270 
by manager, 271 et seq. 

wdiat lender to regard, 276-281 
application of money, 279, 281 
iialuro of inquiry, 280, 281 
cemsent of coparceners, 270, 280 
fraud, 283, 284^ 
charge for portion,- 284 
of share, effect of i artition, 289 
sale to pay off, 275, 276, 465, 466, 468 
woman not bound to, 468 
by woman, 463-408 
consent of reversioners, 471 

MOTHER, 

right to give in marriage, 43 
maintenance, 75, 70, 205, 206 
gift in adoption, 29-131 
guardianship, 207, 208 
loss of right, 210 
share on partition, 318, 319 
inheritance, Mitakshara, 374 
Mayukha, 374 

Bengal school, 411, 412 • 

maiden's property, 430 
svlka, Mitakshara, 431, 432 
fitridhana, Mitakshara, 435 

Mithila school, 440 
-Bengal school, 443, 444 

MOTHER’S BROTHER, 

Mitakshara, 389 

Bengal school, 416 

inheritance to stridhana^ 435, 438 

MOTHER’S BROTHER’S DAUGHTER’S DAUGHTER’S SON, Mitak- 
shara, 391 

MOTHER’S BROTHER’S DAUGHTER’S SON, 

Mitakshara, 390 
Bengal school, 416 
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MOTHER’S BROTHER’S DAUGHTER’S SON’S SON, Mitakshara, 391, 393 

MOTHER’S BROTHER’S SON, 

Mitakshara, 386, 389 ^ 

Bengal school, 406, 416 

MOTHER’S BROTHER’S SON’S DAUGHTER’S SON, 

Mitakshara, 390 
Bengal school, 416 

MOTHER’S BROTHER’S SON’S SON, 

Mitakshara, 390 
Bengal school, 416 

MOTHER’S BROTHER’S SON’S SON’S SON, Mitakshara, 390 

MOTHER’S* FATHER. See Maternal Gbandfather, 

Mitalffihara, 389 
Bengal school, 416 

MOTHER’S FAThSr’S BROTHER. See Mother’s Father’s Father's 
Son 

MOTHER’S FATHER’S BROTHER’S SON. See Mother’s Father’s 
Father’s Son’s Son 

MOTHER’S FATHER’S BROTHER’S SON’S SON. See Mother’s Father’s 
Father’s Son’s Son’s Son 

MOTHlgR’S FATHER’S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 
393 

MOTHER’S FATHER’S QAUGHTER’S SON. See Mother’s Sister’s Son, 

MOTHER’S FATHER’S DAUGHTER’S SON’S SON, Mitakshara, 391 

MOTHER’S FATHER’S SISTER’S SON. See Mother’s Father’s Father's 
Daughter’s Son 

MOTHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitalcshara, 390 

MOTHER’S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 300 

MOTHER’S FATHER’S FATHER, 

Mitakshara, 390 « 

Bengal school, 416 • 

MOTHER’S FATHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 391 

MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON, 348 
Mitakshara, 391, 393 
Bengal school, 417 

MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON’S SON, Mitak- 
shara, 391, 393 

MOTHER’S FATHER’S FATHER’S SON, 

Mitakshara, 300 
Bengal school, 417 

MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 391 
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MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER'S SON. 
Mitakshara, 391, 393 

Bengal school, 417, 419 « • 

MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, 
• Mitakshara, 391, 393 

MOTHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 390 
Bengal school, 417 

MOTHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitakshara, 391, 393 
Bengal school, 417, 418, 419 

MOTHER’S FATHER’S FATHER’S SON’S SON’S SON, 

Mitakshara, 390 
Bengal school, 417 

MOTHER’S FATHER’S FATHER’S SON’S SON’S SOJT’S SON, Mitakshara, 
390, 392 

MOTHER’S FATHER’S FATHER’S FATHER, 

Mitakshara, 390 
Bengal school, 417 

MOTHER’S fAhER’S FATHER’S FATHER’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 391 

MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S# SON, 
Mitakshara, 390, 393 ^ 

Bengal school, 417 ^ 

MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SON’S 
SON, Mitakshara, 391, 393 

MOTHER’S FATHER’S FATHER’S FATHER’S SON, 

Mitakshara, 390 
Bengal school, 4] 7 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 391 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON, • 

Mitakshara, 390, 393 * 

Bengal school, 417, 419 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 391, 393 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 390 
Bengal school, 417 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
DAUGHTER’S SON, 

Mitakshara, 390, 393 
Bengal school, 417, 419 

MOTHER'S FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 
Mitakshara, 390 
Bengal school, 417 
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MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S 
SON, Mitakshara, 390 

MOTHER’S FATHER’S FAl4lER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON, Mitakshara, 390 

MOTHER’S MOTHER, inheritance to maiden’s property, 431 ' 

MOTHER’S MOTHER’S FATHER, Mitakshara, 393 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S SON, Mitakshara, 
383, 394 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S SON’S SON, Mitak- 
-shara, 394 

MOTHER’S MOTHER’S FATHER’S SON, Mitakshara, 393 

MOTHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON, Mitak- 
shara, 394 

MOTHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, 
Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S SON’S SON, Mitakshara, 383, 393 

MOTJEIER’S MOTHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S SON’S SON’S SON, Mitakshara, 393 

MOTHER’S MOTHER’S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 
393, 394 

MOTHER’S MOTHER’S FATHER’S FATHER, Mitai-shara, 393 

MOTHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON, 
Mitakshara, 394 

MOTHER’S MOTHER’S FAfHEB’S FATHER’S DAUGHTER’S SON’S 
SON, Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON, Mitakshara, 393 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON, Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 394 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S SON, Mitakshara, 
393 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S 
DAUGHTER’S SON, 394 
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MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S SON, 
Mitakshara, 393 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON, 
Mitakshara, 393, 394, 

MOTHER’S MOTHER’S SISTER’S SON, Mitakshara, 383, 394 

MOTHER’S SISTER’S DAUGHTER’S SON, Mitakshara, 391 

MOTHER’S SISTER’S SON, 348 
adoption of, 137 

i nheri tonce, Mitakshara, 383-390 

Rcngal school, 411, 416 

MOTHER’S SISTER’S SON’S SON, Mitaksnara, 391 

MOTIVE, for adoption, 98 

MOVABLE PROPERTY, 
powers of father, 272 

female owner, 453 

MURDER, BY HEIR, 357 

MUTTS, ^ 

origin, 530, 
object, 530, 531 


NAIRS, form of marriage, 53 

NAMBUDRI BRAHMINS, 
adoption of girl, 99 
by widow, 11 
ceremonies, 147 

NARADA, 8 

NATIVE CHRISTIANS. Christians 

NECESSARIES, supplied to wife, 71 

NECESSITY. -See Manager, 

sale or charge by female owner, 463-467 
proof, 489-491 

portion only proved, 491, 492 
impartible estates, 254 

NIRNAYA SINDHU, 14, 16 

NISHADA, 96 

NITYA DVYAMUSHYAYANA, 184-186 

NIYOGA, 41 

in adoption, 133-136 

NUCLEUS, proof of, 246, 247 


t 
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OBSTRUCTED HERITAGE, 233, note 6 ; 234, 244 

OFFENCES. 

proof of marriage. 58 
againfit wife. 63 
theft, 72 

OFFERINGS at temple. 527 

OFFICIAL ASSIGNEE, alienation of coparcenary property, 299 
ORISSA, by what school governed, 10, note 3 
ORPHAN, adoption of. 142 
OUDH, 

Hindu law administered in. 3 
adoption^ 144, 145 

OUDH tXlUQDARS, wiUs of, 176 

PAISACHA MABKIi!b}E. 62 
PALAKA PUTBA, 96 
PALAYAM, impartible, 250 
PARASARA MADHAVYA, 14 

PARENT AND CHILD, Chaps. IIL, IV., V. See Father, Maintenance 

FARINA^YA (nuptial gifts), inheritance to, 439, 440 

PARTUS^, 

suit for maintenance, 91# 
as to adoption, 161, 162 

coparcenary property. 224, 225, 256, 257, 267 
on mortgage by father, 300-303 
for partition, 336 

PARTITION, Chap. IX., 

Hindu law administered, 3 
right of coparceners, 228 
share is coparcenary property, 235 
liability lor debts after, 308 
what is, 310 
who entitled, 310-316 ^ 
agreement not to, 310 
condition in will, 311 

son, grandson, and great grandson, 311, 312 
between women, 312, 313 
minor coparcener, 313-315 
birth of son after, 315 
absent coparceners, 315, 316 
purchaser of share, 310 
rights of wife, 316, 317 
mother, 318. 319 
grandmother, 319, 320 
stepmother. 318, 319 
great grandmother, 320 
gift by husband, 320 

H.L. 2 R 
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PARTITION— conimwtt? 

lights in share. 234, 320. 321 
effect of sale on right, 321 
loss of light, 321 
enforcement of right, 321 
sister, 322 

allotment of shares, 322—325 

between father and sons, 322 
unequal division by father, 322, 323 
between brothers and their sons, 323, 324 
shares of deceased brothers, 324 
different branches, 324, 325 
sons by different mothers, 325 
partial partition, 325, 328, 329, 337, 338 
subject of, 325-327 

impartible property, 326, 327 
all property to be divided, 326, 327 
leaseholds, 326 

family dwelling-house, 326, 341 ' ^ 

indivisible property, 326, 327 
places and rights of worship, etc., 327, 543, 544 
separation, how effected. Nee Sspabation 
parties to partition, 328 
test of partition, 331 
deffnition in petitions, etc., 332 
act or declaration by one coparcener, 332, 333 
loss of share by limitation, 333 
proof, 333, 334 

•conversion from Hinduism, 335 
decree, 335 
order for sale, 336 
suit, 336 

parties to suit, 336 
property in suit, 336-339 
partial, 337 
purchaser, 338 

inquiry as to property, 338, 339 
•account of mesne profits, 339 
improvements, 339 

provision for debts, etc., 339 ^ 

portion improved or dealt with by coparcener, 340 

account of expenses, 340 

partition by Court, 340 

power to order sale, 340, 34 1 

procedure, 34 J, 342 

when transfer of share of dwelling-house, 241 
revenue paying estates, 342, 343 
mortgage of undivided share, 289 
licoident, mistake, fraud, 329 
by Revenue Authorities, 343 
does not annul filial relation, 343 

PARTITION, SHARE ON, 
powers of women, 320 
interference by Court, 457 
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FAJlKAIfA SJtADDSA, 402-404: 

PATTAM, impartible/ 251 • 

PAUNARBHAVA SON, 90 * 

PERMISSION TO ADOPT. See Adoption, 
only to wife or widow, 109 
form, 109 
oonstruntiori, 112 
time for exercise, 123 
exhaustion of, 123, 124 
termination of, 124, 125 
burden of proof, 164-10d 
presumption, 171 

PERPETOJTtES, 611, 518 

PERSONA DESIQNATA, gift or devise to, 198, 199 

PILGRIMAGE, by wi^pw, 464 

FINDAS, 403, 404 

PITFI RANDNG5, 383, 385 
order of succession, 391-393 

PITRID ATT A, inheritance, Bengal school, 441, 442 

POLYANDRY,. 32, 33 

inheritance, 364 

« 

POLYG^Mi’, 

Christians, 20, noU 1 ; 3i 
Hindus, 3S 

restitution of conjugal rights, 67 
POSSESSION. See Adverse Possessiux 
POST-NUPTIAL ARRANGEMENT for separation, 61, 62 
POWER TO ADOPT. See Adoption, Permission to Adopt 
PRAJAPATYA MARRIAGE, 60 

PRESUMMION, 

as to school, 21, 22 ^ 

validity of marriags, 57, 58 
form of marriage, 68 
of marriage in prosecutions, 58 
of legitimacy, 95 
permission to adopt, 171 
joint family, 214-217 

property of joint family, 214, 231, 232, 247, 248 
new family, 217 

separate property of owner of impartible estate, 253 

property held by coparcener, 245-249 

sale in execution of decree against father, 305 

rniTIBATTA, 
described, 423 
inheritance, Mayukha, 436 

Smriti Ohandrika, 439 
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PROBATE AND ADMINISTRATION ACT, 616 
PROHIBITION of adoption, 116, 116, 119 
PROMISSORY NOTE by manager, 264 ^ 

PROOV. See Bubden of Pboof, Custom, Pbbsumptiok, 
of marriage, 57, 58 
of terms of endowment, 523, 524 
of adoption, 167—171 , 
of separation, 333-335 

in siiit as to alienation by woman, 489—491 

PROSTITUTE, 

adoption by, 26, 27, 157, 158 
daughter (inheritance), 372, 433 
inheritance to, 446, 447 

PUNJAR, 

Hindu law administered in, 3 
adoption, 121 

relationship, 139 
ceremonies, 147 

rights of adopted son in natural family, 183 

PUNJAB SCh()OL. II 
adoption, 121, 139, 147 

l^URCHASE. See PtriiCHASER. 

of property subject to maintenance, 76, 77, 80, 81, 86-89 

P UK CHASER. See Bttrden of Proof, ^ 

ihity in sale by manager, 278, 279 
application of money, 279 
nature of inquiry, 279, 280 
subsequent, 281 
charge for portion, 284 
fraud, 284 

ef undivided share, 286—289 
from father, 292 

alienation, how set aside, 290-293 
compensation, when purchase set aside, 293, 300 
sale in execution of decree against fatj^er, 305, 306 
of share, partition, 316, 338 r 

P UJtDAHNA SHIN, 
consent by, 470, 471 
alienation by, 490 

PUTRIKA PUTRA, 96 

QUARRY, powers of female owner, 460 

RAG HUN AND ANA’S SMRITI, 12 
RAJ, impartible, 249, 250 
RAKSHA8A MARRIAGE, 52 
RAPE, by husband, 63 
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RECEIVER, in suit by reversioner, 4S4 

REDEMPTION, right of sons, 301 

REGISTRATION, * 

of permission to adopt, 109 
of adoption in Oudh, 145 

REGULATIONS. See List, p. xci., xcii. 

RELATIONSHIP, 

prohibited degrees in marriage, 35-42 
exceptions, 37, 38 
stepmother’s relations, 39, 40 
affinity, 40 
adopted son, 40 
• 

RELEASE. See Relinquishment, 
of right of maintenance, 74 

RELIGION. See Change of Religion, 
connection with law of inheritance, 360 

RELIGION, CHANGE OF, 20 
divorce, (iO 

restitution of conjugal rights, 66 
adoption, 105, 106 
gift in adoption, 131 
guardianship, 210 
effect on coparcenorship, 335 
inheritance, 35R 

RELIGIOUS CEREMONIES, 
of wife, expenses, 72 
of widow, expenses, 83 
adoption when son incapable, 100 
adoption, 147-160 
delegation, 149 
presumption, 171 
Kritrima adoption, 153 
sale by manager for, 277 
alienation by woman, 463, 464 • 

RELIGIOUS ENDOWMENTS. See Endowments, Religious Usages and 
Institutions, ‘ 
bequest for, 510 

RELIGIOUS ENDOWMENTS ACT, 652-563 

RELIGIOUS PURPOSES. See Endowments, Religious Endowments 
alienation for, 277, 462 

RELIGIOUS STUDENT, inheritance to, 399, 400 

RELIGIOUS USAGES AND INSTITUTIONS, 
application of Hindu law, 2 
questions as to, 4-6 

RELINQUISHMENT. See Abandonment, Release, 
of rights by heir, 362, 359 
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REMARRIAGE, 
after divorce, 33 
of widow, 33 
loss of rights, 353, 354 
prohibited degrees, 41, 42 
consent of father, etc., 47 
? ceremonies, 66 
debts, 72 

power of adoption, 126 
gift in adoption, 132 
guardianship, 210, 211 
effect on inheritance, 353, 354 
relationship of children, 375 

RENT, sale for arrears of, 478 

RENUNCIATION, 
of adoption, 151 
of rights, 183 

of Goparconership, 223, 224 

REPAIRS, alienation to provide for, 466 

REPUGNANT ^ONDITIONS IN GIFT OR WILL, 507 

RESIDENCE, 
of wife, 73, 74 
of widow, 76 

RES JUDICATA, as to adoption, 161, 162 

RESTITUTION OF CONJUGAL RIGHTS, 
presumption as to marriage, 58 
defences to suit, 64-68 
condonation, 66 
right of suit, 68 
limitation, 68 
demand, 68 
form of decree, 68, 69 
conditional decree, 69 
execution of decree, 69 

RESTRAINT OF WIFE, 62, 63 

REUNION, 343, 344 
property on, 343 
who may reunite, 343, 344 
minor, 344 
burden of proof, 344 

inheritance on, 398, 399 

REUNITED BROTHER, 399 

REUNITED HALF-BROTHER, 375, 399 

REVENUE. See Govsitriugitt Revbnub 

REVENUE AUTHORITIES, partition by, 342, 343 

REVENUE PAYING ESTATE, partition of, 343 
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REVERSIONERS, 

suit as to adoption, 158-171 
consent to alienation, 194, 468-471 
interest of, 47d, 480 ^ 

avoidance of alienation by 4emale, 481 
suit to restrain waste, 481, 482 
limitation, 483 
need not sue, 484 
neglect to get in property, 484 
right to oust female owner, 484, 485 
when subsequent — may sue, 485-487 
acts derogatory to succession, 487 
possession at death of female, 488, 489 
proof in suit as to alienation, 489-491 
suits pei^ding at death of woman, 492 

REVOCATION. See Cancellation, 
of permission to adopt, 110 
of adoption, 161^154 
of will not by adoption, 177 
of endowment, 524 

ROAD CESS, 

sale to provide, 466 


SADAVARAT, bequest for, 520 

SAGAI '’marriage, 63 

SAGOTRA SAPINDAS* 
defined, 363, 405 

adoption of son of daughter of, 137 
son of, 147, 148 

inheritance, according to Mitaksbara, 364, 365 
Bengal school, 408 

SAHODHA SON, 96 

SAKULTA8, 
described, 404 

order of succession, 406, 418 ^ 
of husband, stridhaw^ Bengal school, 445 

SALE. See ManaOeb, Pitbc^seb, ' 
by female owner, 461-470 
consent of reversioners, 468-471 
in execution of decree against female, 476, 477 
for arrears of Government revenue, 478 
rent, 478 

SAMANAPRAVA, 

of husband, sfrtdAaM, Bengal school, 445 

8AMAN0DAKA, 363 
meaning, 363 
Mitaksbara, 381 

order of succession, 381, 382 
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SA MAN ODA KA — continued 


Bengal sohool, 404 

order of succession, 406, 418 
inheritance to stridJhana^ Mayukha, 438 
of husband to atridhana, Bengal sohool. 


44I 


SAMSK5VBA KAUSTABA, 16 
8ANHITAS, 8, 9 
SANNYA8I, 399, 400 
SAPINDAS, 

consent to adoption, 115-121 
Mitakshara school, 362-365 
succession of, 365 ei aeq. 
mutual aapinda r^ationship, 384, 385 
Bengal school, 402-404 

rules of succession, 406-408 
order of succession, 408-418 
inheritance to atridhana^ Mayukha, 437, 438 


SARAS VATI VILAS A, 15 


SARAKAMf bequest for, 520 

SASTRAS, 7-9 > 

8 A XJDA YIKA, power to deal with, 425, 426 

SCHEME FOR ENDOWMENT, 
settlement, 524 
variation, 524 

SCHOOLS OF IaAW, 9-11 
works of authority, 12-17 
difference between, 17, 18 
governing locality, 21, 22 
change by migi’ation, 22, 23 

SELF-ACQUISITION. See Separate Property 

SENSE, ABSENCE OF, 366 

SEPARATE PROPERTY, 

liability for maintenance, 82 

loss by adverse possession, 226, 237 

of owner of impartible estate, 253 

powers over, 238, 239 

what is, 238-244 

separate acquisitions, 239 

increased share, 239, 240 

practice of profession or occupation, 241 

gifts and bequests, 241, 242 

grants by Government, 242 

recovery of lost property, 242, 243 

obstructed heritage, 244 

accretions, 244 

burden of proof, 244-249 

heir entitled to* 345 
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SEPARATED BROTHER, 376, 412 
SEPARATED HINDU, heir to, 346 

SEPARATION. See Pabti^^on, 

arrangement between huA)and and wife, 61 
Joint Family f 

in dwelling and food, 215 
presumption, 214-217 
how effected, 328-333 
proof, 333, 334 

conversion from Hinduism, 335 
decree, 335 
order of sale, 336 

SERVICE ^TENURES, impartible, 251 
SETTLEMENT, family, in Bengal and Oudh, 611 
SHARES, 

Mitakshara la\^ 230 

alienation of undivided, 286-290 

sale in execution of decree, 286, 387 

position of purchaser, 288 

agreement not to sell, 288 

equity on setting aside alienation, 289 

effect of partition on mortgage of, 289 

SHEBAIT. See Endowment, Idoi., Manager 

SHIP’S TEMPLE, 

bequest for, 520, 62 !• 

SHItADH. Sec SRADDHA 

SIKHS, 

governed by Hindu law, 19 
form of marriage, 63 

SIMULTANEOUS ADOPTIONS. 143 

SISTER,- 

no right on partition, 322 

inherits in Western India, 37f, 394, 395 

Mitakshara, 377 • 

Madras, 398 
Bengal school, 70 

succession to Mridhana, maiden’s property, 431 
Bombay, 433 
Madras, 436 

powers, Bombay, 110 

SISTER’S DAUGHTER, Bengal school, 414 

SISTER’S DAUGHTER’S SON, 
adoption of, 137 
inheritance, Mitakshara, 389 

Bengal school, 414 
etridhana^ Mitakshara, 435 
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SISTER’S SON, 
adoption of, 136 
inheritance, S48, 350 

Mitakshara, 377, 387 
Bengal school, 413, 414 
succession to atridhana^ Mitakshara, 435 
Madras, 435 
'' Mithila, 440 

Bengal school, 444 

SISTER’S SON’S SON, Mitakshara, 386, 388 
SISTER’S SON’S SON’S SON, 388 
SMALL CAUSE COURTS, law administered in, 3 
SMRITI, 7 

SMRITT CHANDRIKA, 14 
succession of aapindas, 381 
reunion of aapindaa^ 399 
devolution of atridhana, 438, 439 

SONS. See Adoption, Father, Iddeoitimate, 
recognized in ancient times, 96, 97 
bom after adoption, 180-183 
maintenance, 200, 201 
only son adoption, 140 

as dvyamushyana, 185 
born after partition, 315 
succeed per stirpes^ 351 

Mitakshara, 365, 366 fk 

competition with illegitimate sons, 367, 368 
Bengal school, 408 

inheritance to stridhana, Mitakshara, 433 

Mayukha, 436, 437 
Mithila, 439, 446 
Bengal, 440-442 
impartible estate, 496, 497 

SON-IN-LAW, 

maintenance, 205 

inheritance to atridhana, Bengal school,''444 

SON’S DAUGHTER, 

Mitakshara, 370 
Bombay, 396 
Madras, 398 

SON’S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 389 

SON’S DAUGHTER’S SON, 350 
Mitakshara, 387 
Bengal school, 406, 411, 416 

SON’S DAUGHTER’S SON’S SON, Mitakshara, 388 

SON’S SON, 

takes by representation, 349 
succession, per sftrpes, 351 
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SON’S SON — CMdinued 

inheritance, Mitakshara, 369 

Bengal school, 408, 409 
succession to stridhana, Alitakshara, 433, 434 
^layukha, 436 
Bengal school, 441, 442 

SON’S SON’S DAUGHTER’S SON, 

Mitakshara, 387 

Bengal school, 406, 411, 415 

SON’S SON’S DAUGHTER’S SON’S SON, Mitakshara, 388 

SON’S SON’S SON, 

takes by representation, 349 
succdbds per stirpes, 351 
iiftieritance, Mitakshara school, 370 
Bengal school, 409 
^idJiana, Mayukha, 430 

Bengal school, 441 , 442 

SON’S SON’S SON’S SON, Mitakshara, 379 

SON’S SON’S SON’S SON’S SON, Mitakshara, 379 

SON’S SON’S SON’S SON’S SON’S SON, Mitakshara, 379 

SON’S SON’S WIDOW, 348 

SON% WIDOW, 348. See Daxjohter-tn-law, 

•in Bombay, 397 

SON’S WIFE. iS'ee Daughtbb-ik-law 

SOURCES. See Hindu Law 

SPECIFIC PERFORMANCE, 
of agreement to marry, 54 
adopt, 161 

SRADDHA, 

connection with inheritance, Mitakshara, 360, 362 

Bengal school, 402, 403 
alienation to pro'ride for, 2f77, 463, 464 

SRIKRISHNA, 12 

SRUTI (Vedas), 7 

STAMP on permission to adopt, 109 

“ STARVING MAINTENANCE,” 79 

STATUTES. See List, p. xci. 

STEPBROTHER, 
adoption of, 137 
succession to sVridhana, 444 

STEPDAUGHTER, 

succession to stridhana, Mitakshara, 435 
Mithila, 440 
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STEPDAUGHTER’S SON, 

succession to stridhana, Mitakshara, 435 
Mayukha, 438 
Mithila, 440 

STEPMOTHER. See Marbiage, 
marriage with her relations, 39 
no right to give in marriage, 44 
or in adoption, 130 
right on partition, 319 
inheritance, 348 
Mitakshara, 374 
Bombay, 397 

after sister, 395 
Bengal school, 412 

STEPSISTER’S SON, Mitakshara, 387 

STEPSON, 

stridhana, Mitakshara, 435 

Bengal school, 442 

STEPSON’S SON, / 

airidhana, Mitakshara, 435 
Mayukha, 438 
Bengal school, 441, 442 

STEPSON’S SON’S SON, stridJiana, Bengal school, 441, 442 

STBIDHANA, Chap. XIH., 

unchastity not bar to inheritance, 353 

physical defects, 358 

moaning, 419, 420 

classification, 420 

descriptions, 420-425 

Yaviaka, 420 

Sidka^ 421, 422. See SULKA 
Adhivedanika^ 422 
property for maintenance, 422, 423 
property owned before marriage, 423 
gifts by husband, 423 
gifts by strangers, 423 
mechanical arts, labour and skill, 424 
investments, 424, 425 
acquired by adverse possession, 425 
power to deal with it, 425-428, 602 
gift by husband, 425-428 
powers of widow, 429 . 
inheritance to. Chap. XIV. 
principle, 430 

maiden’s property, 430-431 
according to Mitakshara, 431-435 
Sidka, 431, 432 
other property, 432-435 
survivorship, 433 
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STRl DHANA — continued 
inheritance to— contimied 

according to Mayukha, 435->438 

Smriti ^handrika, 438, 439 
Mithila school, 439, 440 
Bengal school, 440-445 
escheat, 445 
illegitimate children, 445 
dancing-girls and prostitutes, 446, 447 

SUCCESSION. See Obstbuctbd Heritage, Unobstbucted Hebttagb, 

INHEBITANCE, 

application of Hindu law, 2 
converts to Islam, 20 

SUCCESSION CERTIFICATE, 488 

SUCCESSIVE ADOPTIONS, 123, 124 

SUDRAS, 19 % 

have no special gotra, 36 
adoption, age of boy, 141 

relationship of mother to adoptive father, 138 

SUIT. See Pabties, Restitution, Revebsionek, 
by married woman, 71 
for maintenance, 90-93 
by coparcener, 228, 256-258 
b^ female owner, 475 
^y manager of endowment, 532, 533 
in respect of cndow^ients, 544-648 
under Religious Endowments Act, 558-562 

SULKA, 

described, 421, 422 

inheritance to, according to Mitakshara, 431, 432 

Mayukha, 436 
Smriti Chandrika, 439 
Mithila school, 439 

SUNI BORAHS, 20, 21 
SUNNUD, etridhana, ^23 ^ 

SUPERSESSION (ADHIVEDANA). See Adhivedanika, 32 

SUKBENDEB by female heir, 471, 472 

SURVIVORSHIP, 

adopted son, 173, 181 
coparceners, 228, 229 
stridLana, 433, 434 

SUTRAS, 7 

SVAYANDATTAKA SON, 97 

TAGORE CASE, 505-512 
TEMPLE, 

suits as to rights of worship, 517, 518 " 
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T EMPLEr — continued 

bequests for, 620, 621 
offerings 627 

possession and management, 527 
brotherhoods attached to, 629, 630 
transfer to trustees, 653, 664 
Government not to hold charge of, 563 

TESTAMENTARY GUARDIAN, 207, 210, 211 

THEFT, husband and wife, 72 

TITLE OR HONOUR, adopted son, 174 

TRADE. See Family Tbadx 

TRANSFER. See Alienation, 
of subject of gift, 499, 500 

TRUSTS, 611 

TRUSTEE OF ENDOWMENT. See Endowment, M^inaoer, 
decision of majority, 629 

/ 

UNAPPROPRIATED INCOME, female owner, 459 

UNASSOCIATED BROTHER, 375, 412 

UNBORN PERSON, 
inheritance, 340F 
gift to, in will, 607-510 

under Hindu Wills Act, 614 

UNCHASTITY, 

loss of right of maintenance, 74, 78, 93 
to share on partition, 321 
of adoption, 126, 127 
to inheritance, by widow, 362 

other heirs, 353 
siridhan property, 353 

UNCLE. See Father’s Brother, Mother’s Brother 

UNCLE’S WIDOW, 348 

UNDUE INFLUENCE, adoption, 146 

UNITED PROVINCES, Hindu law administered in, 3 

UNOBSTRUCTED HERITAGE, 233 

UPANISHADS, 7 

USAGE. See Custom 

UTERINE BROTHER. See Brother 

VAISYAS. 19 

VANAPRASTHA, 399, 400 
VEDANGAS, 7 
VBPAS. 7 
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VESTING, 

on adoption, 172, 187 
of inheritance, 346 

VESTING ORDER, 270 
VIRAMITRODAYA, 14, 16 
VIVADA CHINJAMANI, 17 
VIVADA RATNAKARA, 17 
VYAVAHARA CHINTAMANl, 17 
VYAVAHARA MAYUKHA. See Mayukha 
VYAVAHARA NIRNAYA, 15 
• 

WAIVER of rights on adoption, 183 
WAJIB-UL-ARZ, statement as to adoption, 168 
WARDS. See Court or Wards 
WASTE, 

by limited female ojv^ner, 456, 457 
suit to restrain, 481-484 

by subsequent reversioner, 485-487 

WIDOW. See Maintenance, Remarriage, Will, Woman, 
remarriage, 33 

^ prohibited degrees, 41, 42 
^ardianship of miner, 02 
debts of remarried,^ 
maintenance, 74, 75 
amount, 82-84 
residence, 76-78 
funeral expenses, 84 
adoption by, 113 et seq. See Aijoption 
gift in adoption, 129, 130 
alienations, 192-194 

consent of reversioners, 194 
right on partition, 312, 318-320 
as such, only heir to husband, 348 
except in Bombay ,^50, 351* 
unchastity, 74, 78, 93, 126, 127, 352 
of disqualified person, 357 
competition with illegitimate son, 368 
inheritance, Mitakshara school, 370, 371 
devesting, 187, 371 

of got^aja aapinda, heir in Bombay, 396, 397 

of son, 397 

of bandhua, 397 

Bengal school, 402, 409 

powers over atridhana, 429 

inherited property, 488-490. See Woman 
movable property, 453, 454 
nature of estate, 455-457 
management when more than one, 457 
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W 1 DOW — cont inued 

alienation when more than one, 463 
pilgrimage, 464 
surrender of estate, 471, 472 
disclaimer, 472, note 11 

WIDOWER, adoption by, 102 

WIFE. See Co- wife. Husband and Wife, Maintenance, Restitution 
STJUDHANA, 
guardianship, 62 
maintenance, 63, 72-74 
remedies, 91 
assent to adoption, 107 
permission to adopt, 107-109 
right on partition, 316, 317 
of disqualified person, 357 
gifts to, by husband, 423, 424 
immovables, 424-428 

WILL, Chap. XVIII., 

property subject to maintenance, 80, 81 
right of widow to dispute, 86 
not revoked by adaption, 177 
condition as to partition, 311 
devise hy husband to wife, 424-428 
of wife, 428 

of restricted female owner, 464, 474, 483 

powers of woman under, 473 

definition, 500 

law of gifts, 500, 501 

subject of will, 601 

testamentary capacity, 501 

siridhana^ 502 

form, 502, 603, 514, 515 

construction, 503-506 

prosumpfion that whole interest passes, 505, 506 

attempt to alter law of inheritance, 506 

repugnant condition, 507 

bequest to unborn person, 507-511 

gift to a class, 509, 610 ^ 

religious and charitable endowments, 510, 51 1 

power of appointment, 511 

perpetuities, 511 

trusts, 511 

gift over, 512 

accumulations, 512, 513 

Hindu Wills Act, 513-516 

execution, 514, 515 

in Malabar, 516 

in Oudh, 516 

WOMAN. See Female Heib, 
cannot adopt, 107 
coparcener, Mitakshara law, 222 
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W OMAN — con linued 
partition, 312, 313 
inherits by express texts, 360 
Western India, 360, 361 
powers over inherited pr^erty. Chap. XV. 
limited powers, 448-460 • 
not fresh stock of dcacont, 448 
cannot alter estate, 460 
Bombay Jaw, 461 
movable property, 463 , 454 
will, 454 

share on partition, 312, 320, 321 
nature of estate, 465, 450 
interference by Court, 143, 450, 457 
additions to estate, 458 
accurrftilatitmK, 458, 469 
un^ipropriated income, 459 
savings from m.'iintenance, 459 
leases, 400 
quarry or mi 11 ^ 400 
alienation for her life, 4fi0, 401 
sale of personal interest, 401 
when she (;a.n alienai^e, 401-468 
latitude in exorcise of powers, 468 
consent of reversioners, 468-4 71 
surrender, 471, 472 
disclaimer, 471, note 11 
abfcdonment of worldly alTairs, 473 
powers under will, 473 
by Court, 47^ 

debts not charged on property, 473 
represents estate in proceedings and suits, 474 
decree against, 474-470 
compromise, 474 
parties to suit, 476 
sale in execution of decree, 476-478 
sale for arrears of Government revenue, 478 
Tent, 478 

unauthorised acts voidable, 481 
neglect to in property, 484 
' ouster by revorsionfy, 484 , 45!5 
receiver, 484, 486 

proof in suit as to alienation, 489-491 
who can dispute her acts, 492 
management of endowment, 538 

WOMAN’S PROPERTY. See Stridhasa 

WORSHIP, 

suit as to, 617, 518 
alienation of turn, 641, 542 
attachment, 542, 643 
partition, 543, 644 
H.L. 
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YAJNAVALKYA, 8 

YAUTAKA STRIDE AN A, 

defmed, 420 

inheritance to, Mayukha, 436, 437, 438 
Smriti Chandiika, 439 
Bengal school, 440, 441 


THE END. 
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